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MEMORANDUM NO. 186 66 FR 16126, Narch 2.1, 2001)
TOk All Government Contracting Agencies of the
Federa nment and the Dislrict of Col.mbia

FRDM - MARIA ECHAVESTE
Administrator

SUBJECT: Nondisplacement of Qual:fied Workers Under Certain
Contracts

Executive Order 12933, Nondisplacement of Qua.ifjecl Wirkers Under
Ceftain Contracts (59 FR 53560), attached herc:to, requires that
workers on a building service contract be given the right of
filrst refusal for employment with the successor contractor, if
they would otherwise lose their Jobs as a result of the termina-
tipn of the contract. The Department published @ riotice of
prgposed rulemaking in the Federal Reg: ster on July 18, 1595 (60
FR! 36756) and is working with the Federal Acguisition Council and
other interested parties to issue implementing requlalticns in the
nehr future.

Hopvever, the Department does not believe that implemertation of
the Executive Order must await final regulations. Accord:ingly,
inf order to effectuate an orderly transition and to ersurs that
wogkers' rights are protected, the Depurtment is requesting that
agencies take action, as required by section I of the Executive
Oxder, to ensure that the attached cont.ract clauses aze included
ini full in every solicitation and cont:ract enitered inf.o by the
Unfited States equal to or in excess of the simplifiec acquisition
threshold of $100,000, where the contrict requires tte provision
off building services and succeeds a contract ‘or the performance
of similar services at one or more of the sam: rublic buildings.

Atkachments
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Presidential Documenis

Executive Order 12933 of Octoler 20, 1944

Nondisplécement of Qualified Worlzers Undsr Cerlain
Contracts

When a service contract for the maintensince of & pt klic building expires
and a follow-on conmtract is awarded for the rame :8rvice. the successor
contractor typically hires the r ajority of the predece:sor's omployees. On
occasion, however, a follow-on contractor will hire a ~ew work forca, and
the predecessor's employees are displaced.

As a buyer and participant in th marketpliice, the Gov:mment is concerned
- about hardships to individuals that may resul" from the operation of our
procurement system.

Furthermore, the Government’s procureme: 1} interests in eciomy and effi-
. , ciency benefit from the fact Uiat a carrrover work force will minimize
disruption to.the delivery of services dw-ing any period of transition and
provide the Government the benefits of nn experientod any’ trained work
force rather than one that may tot be famj jar with the Government facility.

Therefore, by the authority ves'ed in me as Presiden: by the Constitution
and the laws of the United Stales of Am:rica, inclucing 40 U.S.C. 486(a),
and in order to promote economy and elficiency. it iz her:by ordered as
follows:

Section 1. Statement of Policy. It is the policy of the federsl Government
that solicitations and building service coltracts for tublic buildings shall
include a clause that requires the contractor wader a ontract that sueceeds
a contract for performance of s milar services at the ;ams public building
to offer those employees (other than man;gerial or supervis:ty employees)
under the predecessor contract whose er- ployment +ill bz terminated as
a result of the award of the juccessor -onfract, a right of first refusal
to employment under the contract in posilions [or whiz they are qualified.
There shall be no employment openings under the cor tract until suck right
of first refusal has been providsd, Nothing; in this ord=: shall be construed
1o permit a contractor to fail to comply ‘with any piovisior of any other
Executive order or laws of the Unrited States, -

Sec. 2. Definitions, (a) “Public building” meins arn: - Government-owned
building, whether single or multi-tenant ociupar \cy. its arounls, approaches,
and appurtenances, which is generally sutable for o Fce oo storage space
or both for the use of one or inore Fedesal agencies or mixed ownsrship
corporations, and shall include the following: [1) Fec zral office buildings;
(2) customhouses; (3) courthous:s; (4) bor: er inspectic . facilities; (5) ware-
houses; (6) records centers; (7) ippraiser ¢ orexw; and (i) relocation facilities
and similar Federal facilities; lsut shall not include any such buildings:
(A) on the public domain (including that raseryed fo) national forests and
other purposes); (B) on propertits of the United State: in foreign countries;
(C) on Native American and Mative Eskirno properfies held in trust by
the United States: (D) on lands used in connection with Faderal programs
for agricultural, recreational, an(. conservation purpose 3, including research
in connection therewith; (E) on or used in coanécticn wills river, harbor,
flood control, reclamation, or power projec::s; or for ch :mical manufacturing
or development projects; or for nuclear procluction, rest arch, or development
projects; (F) on or used in connection witk: housing an 1 resic,sntial projects;
(G) on properties of the United States Post: Seivice; () on military installa-
tions (including any fort, camp, post, naval Irairing ststion, airfield, proving
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ground, military supply depot, m! itary schadl, or any: timilar facility of
the Department of Defense); (I) on installatio:s of the Nilional Aeronautic
and Space Administration, except regular offic:: bui dings; and (J) on Depart-
ment of Veterans Affairs installatic:s used fci' hospital o domiciliary pur-
poses.

(b) “Building services contract” meais a contraiit for recurri 1z services related
to the maintenance of a public bu lding, e.g. jaritorial, window washing,
food service, laundry, protective services, lawn and jround : care. and inspec-
tion, maintenance, and repair of lixed equijrnen: such as elevators, air-
conditioning, and heating systems.

Sec. 3, Exclusions. This order shill not apply ta (a) ccntracts under the
simplified acquisition threshold;

(b) contracts awarded pursuant tc: the Javits Wagner-O'T:y Act, 41 U.S.C.
46—48a; and any future enacted liw creatiniy an empltyment preforence
for some group of workers under butding serviies contracts; '

(c) guard, elevator operator, me:senger, o1 custodial :arvices provided
to the Government er contracls with sheltersd wor :hops emplaying
the severely handicapped ss outlined im thi: Edjar An.codment, section
505 of the Treasury, Postal Services and Gener::l Governme zt Apy: ropriations
Act, 1995, Pnblic Law 103-329; :

(d) agreements for vending facilities enterid into uncer he prefererice
provisions of the Randolph-Sheppar1 Act, 20 U 8.C. 10%; or -

(e) services where the contractor’s employeus parform 1vork a- the public
building and at other locatiens under contr;cts not sulject 10 thig order
(e.g., pest control or trash removal where tho contractor 5 employees visit
the site periodically and where tho employe:s under the contrict respond
to service calls), provided that employees shal nol, be dep .uyed i-t a manner
that is designed to avoid the purpos: s of this o1:1er.

Sec. -4.- Contract Clouse. The folliwing coniizct vlause :hall e included
in solicitations and contracts for maintenance of public buildings 12at succeed
contracts for performance of similar-work at the same publii: building:

“NONDISPLACEMEN'T OF QUAL. FIED' WDR] RS

(a) Consistent with the efficient purformance of this cont: sct, the contractor
shall, except as otherwise provided herein, in good faith ¢ [ler these employ-
ees (other than managerial and supe visory em):loyess) unc ¢r the predecessor
contract whose employment will be termin:ted as a rirult o award of
this contract or the expiration of the conirac: under wh ch the employres

. were hired, a right of first refuss: to employmest undx the contract in
positions for which employees are jualified. The contract 1 shal.. determine
the number of employees necessary for efficiert performar e of this contract
and may elect to employ fewer employees than tlie precscessor contractor
employed in connection with perfciomance of the work. ¥ weept ug provided
in paragraph (b), there shall be no mnploymei opening 1 nder the contract,
and the contractor shall not offer employme it urder th: contract, to any
person prior to having complied fi\lly with this eblijatingn, Th: contractor
shall make an express offer of em:)loyment lo each nmgloyee as provided

- herein and shall state the time within -whi:b the emp, uyee niust -aceept
such offer, but in no case shall the perioc within wtich the employee
must accept the offer of employment be less than 10 days.

(b) Notwithstanding the contractrt’s obligation wader pi ragraph (a) above,
the contractor (1) may employ on the contract iny smploy 2 who has worked
for the contractor for at least 3 months immeditely ‘oreced g the sommence-
ment of this contract and who weuld otherivise face la;-off or discharge,
and (2) is not required to offér a right of fiist refusal 1) any umployeq(s)
of the- predecessor contractor whe' are not :ervice omgloyees within the
meaning of the McNamara-O'Hara: Service Contrast Act, 41 U.5.C, 357(b),
and (3) is not required lto offer a tight of first refusal 1) any smployee(s)
of the predecessor contractor whont the contre. stor 12asona 2ty believes, based -
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on the particular employee’s past performanc, ha. failed to perform suitably
on the job. o

(¢) In accordance with Federal Acquisiticn Repgulatioy 52.2:2—41(n), the
contractor shall, not less than 60 days befers completian of this contract,
furnish the Contracting Officer @ certified list o) the rames [ all service
emr?loyees working at the Federal facility dizing the la:! mont™ of contract
performance. The list shall also :ontain ar.aiversary dites of employment
on the contract either with the rurrent or predecessor ontractors of @ach
service employee. The Contracting Officer will provide 11w list 1o the succes-
sor contractor, and the list shall be provic.:d on mquost to :mployees or
their representatives. :

(d) If it is determined, pursuant to regulatiors issui:l by the Secretary
of Labor, that the contractor is ‘1ot in cornpliance wik the reguirements
of this clause or any regulation or tirder of the Secretary, s pprogr:ate sanctions
may be imposed and remedies irivoked age nst the coriractor, as provided
in Executive Order No. 12933, tlie regulatinas, and re evant orders of the
Secretary of Labor, or as otherwiso provided I:y law.."”"

Sec. 5. Enforcement. The Secretary of Labor is rusponsible for investigating
and obtaining compliance with Lhis Execulive order, ‘n snch proceecings
the Secretary shall have the authority to issue finil erde s pres:ribing appro-
priate sanctions and remedies, including, bu.; not limitet o, orders requiring
employment and payment of weges lost. ‘lhe Secretaiv also may provide
that where a contractor has failed to comply willi any o:der ci the Secrstary
or has committed willful violativns of this order or tt e regulations issued

. pursuant thereto, the contractor and its re:ponsible olficers, and any firm

in which the contractor has a substantia! intacesi. shiall be ineligible to
be awarded any contract or subv:entract o the United States for a period
of up to 3 years. This Executive order crez ©s np right: under the Contract
Disputes Act, and disputes regarding the re:juirsment «f the contract clause
shall be disposed of only 8s provided by the Secritary o Labor in regulations
issued under this Execntive order. To the e>:.ent practict Ile, suh regulations
shall favor the resolution of disyutes by e Ticiant and inforr:al alternative
dispute resolution methods. Th: Secretary of Labor saill, in consultation
with the Federal Acquisition Rejulatory Council, issu: regulitions, within
180 days of the date of this orcer, to implemznt the requimments of this
Executive order. The Federal Acquisition Regulatory (Council shall issue,
within 180 days of the date of th s order, re¢ zulations in the Federal Acijuisi-
tion Regulation to provide for liclusion o tha contrsit clzuse.in Federal
solicitations and contracts subject to this Exizutivz order.

Sec. 6. Judicial Review. Nothing in this order is in anded to provide a
constitutional or statutory interp:etation of any iind ai .l it is not intended,
and should not be construed, (o create uny right or benefit, substantive
or procedural, enforceable at law by a jarty agiins: the lnited States,
its agencies, its officers, or its employees. Tt .s order is n ;i intended, however,
to preclude judicial review of final decisions by thi: Secrstary of Laber
in accordance with the Administrative Procadure Act, 5 U.8.2. 701 et seq.

. - l"/. ']:, A . ,
DIV A 3 Bapa ikein

THE WHITE HOUSE,
October 20, 1994.




YNONDISPLACEMENT OF QUALIFIED WORKIRS

'(a) Consistent with the efficient performance of tris contract,
thi contractor shall, except as otherwise prcvided herein, in
gobd faith offer those employees (othe;r than maragerial and
supervisory employees) under the predecessor :oriract whose
employment will be terminated as a result of :he awar:l of this
contract or the expiration of the contiact unier whici the
employees were hired, a right of first refusal to emp loymant
unfler the contract in positions for which emg loyees zre
qualified. The contractor shall determine th: rumber of
emglpyees necessary for efficient perfurmance of this con:ract
and may elect to employ fewer employees than the pred:acessor
contractor employed in connection with the pe:rfcimancs of the
wokk. Except as provided in paragraph (b), there shzll be no
employment opening under the contract, and th: conirz:tor shall
. not offer employment under the contract, to a1y perscn prior to .
haying complied fully with this obligaizion. ‘Phe contractor shall
make an express offer of employment to each enployee as provided
herein and shall state the time within which :the empluyee must
acpept such offer, but in no case shall the period within which
the employee must accept the offer of cmploymant be less ~han 10
days.

(b) Notwithstanding the contractor’s obligaticn un¢ ar paragraph
(a) above, the contractor (1) may employ on tiae wont:uct any
employee who has worked for the contractor fcr aft: lezst 3 months
immediately preceding the commencement of this contr: st aiad who
wonld otherwise face lay-off or discha:ge, ard (2) i: not
reguired to offer a right of first refusal tc any emy loyea(s) of
the predecessor contractor who are not servic: enploy es within
thie meaning of the McNamara~0’Hara Ser-vice Ccatract 1ot, 41
U.S.c..357(b), and (3) is not required to offar a rig¢ht cf first
reffusal to any employee(s) of the predwcessor ccontractor 'whom the
contractor reasonably believes, based on the jar:icular :
employee’s past performance, has failed to perfcim suitakly on
the job.

(¢) In accordance with Federal Acquiisition Recrlation 52.222~
414(n), the contractor shall, not less -than 6C d&ys btiore v
completion of this contract, furnish the Contracting Officer a
certified list of the names of all service emplayees working at
thie Federal facility during the last month of contraci:
performance. The list shall also contain anriversary datas of

loyment on the contract either with the current or preadecessor
contractors of each service contract euployee.. ‘The ¢ontracting
Offficer will provide the list to the siccessor contrictor, and
thie list shall be provided on request to emplayens o1° their
representatives.




(dY If it is determined, pursuant to regqulati:ns issuzd by the
Secretary of Labor, that the contractor is not in compliance with
the yeguirements of this clause or any requlatisn or ordier of the
Secretary, appropriate sanctions may be imposed and rem:zdies
invoked against the contractor, as proviced in tixecutivs Order
No. 12933, the regulations, and relevant orders of the Secretary
of Labor, or as otherwise provided by law."




