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INTRODUCTION

Thisisthe Second Edition of Possible Issuesfor Review in Crimina Appeals. Inthis
edition, we have added information gleaned from last year’s Seventh Circuit and Supreme
Court cases.

This manua has been designed for CJA panel lawyers who have limited experience
advocating criminal casesinthe Seventh Circuit Court of Appeals. Panel lawyerswho appear
before the Seventh Circuit on an infrequent basis should also find thismanual to be beneficial.
Even experienced appellate counsel will find the manual useful as a “starting point” in
identifying and researching issues for appeal.

It is our intention that this manual be used by lawyers accepting the challenge and
rendering the public service of representing the indigent citizen-accused on appeal asaguide
to possibleissues. It is beyond the scope of this manual, or any other, to give you the final
word on any of the topics covered. The purpose of this manual is to make you aware of
issues that deserve examination and significant Seventh Circuit case law regarding possible
issueson appeal. For thoseof you accepting thischallengefor thefirst time, you will find that
handling criminal appeals often involveslitigating important issues relating to the foundation
of our democracy -- the United States Constitution. At the same time, appellate practice
frequently involves litigating technical questions regarding the application or interpretation
of the U.S. Sentencing Guidelines or the procedural complexities regarding habeas corpus,

28 U.S.C. § 2254 and its federa counterpart, 28 U.S.C. § 2255.



Asacriminal defense lawyer, you have the duty to make sure that the citizen-accused
isnot deprived of hisliberty unless herecelvesafair trial and the government provesits case
beyond a reasonable doubt. If the citizen-accused is convicted, or if he enters aguilty plea,
the criminal defense lawyer’s task is to exercise damage control. In the federa system, a
thorough knowledge of the U.S. Sentencing Guidelinesisessential to the performance of that
duty.

The duty to be a zealous advocate requires counsel representing a convicted citizen
to search for appeaable issues if the client wishes to appeal. Sometimes the issues are
obvious, such as when the key issue in the case was whether key evidence should be
suppressed as the fruit of an illegal search or seizure and, after the denial of an arguable
suppression motion, the client pled guilty. In that case, alogica place to begin researching
the suppression issue would be the SEARCH AND SEIZURE section of the manual. In that

section the lawyer would find that under the Seventh Circuit’s decision in United States v.

Liss, 103 F.3d 617 (7th Cir. 1997) factua findings are generally reviewed for clear error

while, under United States v. Green, 111 F.3d 515 (7th Cir.), cert. denied, 118 S.Ct. 427

(1997), the district court’s conclusions of law are reviewed de novo. If the issue involved

whether the police had alega basis for an investigatory stop, United States v. Thomas, 87

F.3d 909 (7th Cir.), cert. denied, 117 S.Ct. 409 (1996) teaches that the question of whether
the stop was justified by “reasonable suspicion” is reviewed only on the basis of the
information available to the police at the time of the stop. To determine whether the

particular factsin the caserosetothelevel of “reasonable suspicion,” counsel might start with
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the Thomas case, and either use the headnotes and the Federal Digest or use either Westlaw
or Lexis to search for cases that have more similar facts to determine if they amount to
“reasonable suspicion.”

At other times the appealable issues are not as obvious. This manual is intended to
help make you aware of both the obviousissues and anumber of the lesscommon issues. For
example, many defense lawyers and prosecutors seem unaware of the limits on what a
prosecutor may argue in closing argument. If after reviewing the trial transcript, counsel is
concerned that the prosecutor’ s statements of fact in his closing were not supported by the
testimony at trial, the section on PROSECUTORIAL MISCONDUCT would reveal that in

United Statesv. Catton, 89 F.3d 387 (7th Cir. 1996), the Seventh Circuit found that reversal

isrequired if the prosecutor misstates the evidencein his closing and it cannot be determined
that the verdict would have been the same absent the misstatements of fact.

Along with the duty to be a zealous advocate, the criminal defense lawyer has a duty
not to argue issues that are frivolous on appeal. Obvioudly, an argument isnot frivolous just
becauseitisunlikely anew tria will be granted. In most cases, if there hasbeen atridl, there
will be an arguable issue on appea, whether an evidentiary ruling or testimony or the
propriety of the prosecutor’ sclosing argument. Ontheother hand, if the citizen-accused pled
guilty and received the minimum legal sentence (a statutory mandatory minimum) or there
were no objections to the pre-sentence report and the judge imposed a sentence within the
guideline range, there may simply be no non-frivolousissues. In that case, defense counsel

isrequired to file an Anders brief and a motion to withdraw in the Court of Appeals. The
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section of the manual on ANDERS MOTION AND BRIEF discusses the duty to file an
Anders brief if there are no non-frivolous arguments, the requirements for such a brief, and
the way the Seventh Circuit reviews such a brief.

This edition contains the necessary standard of review for each area of the law. For
the most part, the standard of review will appear in the subheadings immediately below the
entry. However, many of the larger headings, including, for example, EVIDENCE and
SENTENCING, have specific standards of review throughout the section. So if your
evidence question is about, for instance, the admission of summary charts when the chart’s
admission was contested, the general standard of review is abuse of discretion. A general
statement of the law to that effect will be found on the first or second page of the

EVIDENCE section; however, further reading will disclosethat United Statesv. Brown, 136

F.3d 1176, 1182 (7th Cir. 1998) states the standard of review when the admission of
summary charts was specifically at issue, which will alow you to go directly to that case.

It often happens, when counsdl isresearching an appeal, that theissuesto be appealed
go through metamorphosis as the brief is researched and prepared. |ssues that counsel
beieved promising may lose their appeal (pun intended) after the applicable case law is
reviewed while other issues, which appeared weaker, may turn out to be much stronger than
expected. 1n some cases, research may turn what might seem like ameritorious appeal, such
astheconstitutionality of the 100: 1 disparity between crack and powder cocaineat sentencing
into an Andersbrief, based on thefact that it isnow firmly established that the disparity isnot

unconstitutional.
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This manual represents only a checklist of possible issues for review in criminal
appedls and a starting point for your research. The criminal law seems to change more
quickly than most areas of practice, and it is absolutely critical that the criminal practitioner
update his research and not rely on any summary of what the law was at an earlier point in
time. Please keep this point in mind in using this manual or any other summary of the law.
As an example, the Antiterrorism and Effective Death Penalty Act of 1996 so extensively
changed thelaw of habeas corpusthat the law and the subsequent decisionsinterpreting it are

the basis for a specia 173 page section in IraP. Robbins Habeas Corpus Checklists (West,

1998 ed.), yet many resources on habeas corpus law don't yet discuss the Act. It is
imperative that counsel verify and update any summary of the law, including this manual,
rather than making the dangerous and incorrect assumption that the law is static.

| extend my acknowledgment and gratitude to all members of my federal defender
staff for their assistance in the preparation, compilation, and editing of this manual. |
especially commend Andy McGowan and Jonathan Hawley for their dedication and tireless
work in making this second edition possible. We hopethat it will be useful inidentifying and
researching possible issues for review in criminal appeals as the reader undertakes the noble
task of representing the citizen-accused and protecting the rights we al enjoy under our
Constitution.

In closing, please remember that tenacious, creative, dedicated advocacy hasgiven us

numerous landmark decisions including Gideon v. Wainwright, 372 U.S. 335 (1963), Brady

v. Maryland, 373 U.S. 83 (1963); United States v. Lopez, 514 U.S. 549 (1995); Old Chief
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v. United States, 519 U.S. 172 (1997); and Bailey v. United States, 516 U.S. 137 (1995), as

well asBrown v. Board of Education, 349 U.S. 294 (1955) and Roev. Wade, 410 U.S. 113

(1973). While precedent cannot be ignored, the lawyers who won these important cases did
not let respect for precedent displace their common sense nor their fight for justice and due

process of law.

RICHARD H. PARSONS,
Federal Public Defender
Central District of Illinois



POSSIBLE ISSUES FOR REVIEW
IN
CRIMINAL APPEALS
(CASESCURRENT ASOF MARCH 2, 1998)

ACQUITTAL: Thegoa of every crimina defense. Unfortunately, if you are representing
adefendant on appeal, the goal was not met. If trial counsel made amotion for judgment of
acquittal which was denied, you can appeal that decision.

Review of denial of motion for judgment of acquittal: de novo. United States v.
Draves, 103 F.3d 1328, 1332 (7th Cir.), cert. denied, 117 S.Ct. 2528 (1997)(citing
United States v. Sax, 39 F.3d 1380, 1385 (7th Cir. 1994)).

HOWEVER, the Court of Appealsreviews entire record and accompanying
references in light most favorable to the government. United States v.
Draves, 103 F.3d 1328, 1332 (7th Cir.), cert. denied, 117 S.Ct. 2528
(1997)(citing United States v. Briscoe, 65 F.3d 576, 586 (7th Cir. 1995)).

Under thisdeferential standard, the Court of Appealswill only reverseif there
is no evidence from which any rational trier of fact could have found the
essential elements of the crime beyond a reasonable doubt. United Statesv.
Draves, 103 F.3d 1328, 1332 (7th Cir.), cert. denied, 117 S.Ct. 2528
(1997)(citing United Statesv. Penson, 896 F.2d 1087, 1093 (7th Cir. 1990)).

A motion of acquittal made at the close of the government’ s case must be renewed
or it will bewaived. SeeUnited Statesv. Brimley, 148 F.3d 819, 821 (7th Cir. 1998).

Proving that no evidence exists from which any rational trier of fact could have found
the essential elements of the crime beyond a reasonable doubt presents “a nearly
insurmountable hurdle to the defendant.” United States v. Hach, 162 F.3d 937 (7th
Cir. 1998)(quoting United States v. Pulido, 69 F.3d 192, 205 (7th Cir. 1995)).

The Court of Appealswill reverseonly if therecord isdevoid of evidencefromwhich
ajury could find guilt. United Statesv. Hach, 162 F.3d 937 (7th Cir. 1998)(quoting
United States v. Pulido, 69 F.3d 192, 205 (7th Cir. 1995)).

ANDERSMOTION AND BRIEF: A criminal defense attorney must file anotice of appea
at the client'srequest. As an officer of the court, however, appellate counsel has a duty not

'Indentions reflect outline structure and do not indicate block quotes.
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to present frivolous arguments. If, after reviewing the entire record on appeal, defense
counsel determines there are no non-frivolous issues to be presented in the appeal, defense
counsel must file amotion to withdraw, and a brief explaining the possible issues that could
be raised and why those issues are frivolous. The Supreme Court case outlining this
procedure is Andersv. Cdlifornia, 386 U.S. 738 (1967), thus the term Anders brief.

An Anders motion can be made and granted when there is a ground for appeal that
isnot barred by dispositive caselaw, clear statutory language, or any other clear legal
bar to the ground, but instead involves the application of law to fact. A frivolous
appeal isone that is groundless, and frivolous arguments are merely arguments that
cannot concelvably persuade the court. United Statesv. Howard, 142 F.3d 959, 960
(7th Cir. 1998).

In an Anders brief, counsel must detail anything in the record that might support an
argument on appeal. United Statesv. Sanchez-Estrada, 62 F.3d 981, 986, n. 11 (7th
Cir. 1995).

If Appellate Court finds that appeal is frivolous, it may grant counsel’s motion to
withdraw. United Statesv. Sanchez-Estrada, 62 F.3d 981, 986, n. 11 (7th Cir. 1995).

If Andershbrief isinadequate on itsface, counsel’ s motion to withdraw will be denied,
and the Appellate Court will either direct counsdl to file a new brief or discharge
counsel and appoint anew lawyer for defendant. United Statesv. Wagner, 103 F.3d
551, 553 (7th Cir. 1996).

If Andersbrief isadequate onitsface, Appellate Court will limit itsreview of records
to issues discussed in brief. United States v. Wagner, 103 F.3d 551, 553 (7th Cir.
1996).

If the Ander s brief explains the nature of the case and fully and intelligently discusses
the issues that the type of case might be expected to involve, the Court of Appeals
will not conduct an independent top-to-bottom review of the record. United States
v. Wagner, 103 F.3d 551, 553 (7th Cir. 1996).

The Court of Appeals gives broad discretion to attorneys to decide what matters to
discuss in an Anders brief, however, the degree to which it relies on counsdl to
determine whether an appeal is warranted requires sufficient indiciain the brief that
counsel has made a sound judgment. United Statesv. Tabb, 125 F.3d 583, 585 (7th
Cir. 1997).




APPEAL : Itiscrucial for defense counsel to timely file the notice of appeal. If trial counsel
hasfailed to timely file anotice of appeal when requested to do so by the defendant, appellate
counsel must argue either excusable neglect or that the defendant was abandoned by trial
counsal.

Under F.R.A.P. 4(b)(3)(B)(i) as amended effective December 1, 1998, a notice of
appedl filed prior to aruling on a motion to reconsider in the district court becomes
effective upon the district court’s entry of judgment on that motion to reconsider.
U.S. v. Powers, No. 98-3734, dip op. p. 8 (7th Cir. 2/5/99).

Time for appeal may not be extended absent showing of excusable neglect. United
States v. Dumas, 94 F.3d 286, 289 (7th Cir. 1996), cert. denied, Dexter v. United
States, 117 S.Ct. 1109 (1997); United States v. Marbley, 81 F.3d 51, 52 (7th Cir.
1996).

The requirement of excusable neglect isjurisdictional. United States v. Dumas, 94
F.3d 286, 289 (7th Cir. 1996), cert. denied, Dexter v. United States, 117 S.Ct. 1109
(1997).

An experienced federal criminal litigator’ sfailureto file atimely notice of appea was
not excusable neglect under F.R.A.P. 4(b), even though the attorney relied on
F.R.C.P. 45(a) which alows exclusion of Saturday, Sunday and legal holidays in
determining the time of filing when the deadlineisten daysor less. Rule 45(a) of the
Crimind Rules governs procedure in the district courts, not in the Court of Appeals.
United States v. Guy, 140 F.3d 735, 736 (7th Cir. 1998).

"Tria judges must be meticulous and precise in following each of the requirements
of Rule 32(c)(5) (requiring that a defendant be advised of his right to appeal).
Failure to give such advice is error. Peguero v. United States, 119 S.Ct. 961, 964
(1999).

Although acourt’ sfailure to advise adefendant of hisright to appeal iserror,
adefendant is entitled to collateral relief only when the defendant is actually
prejudiced by the court’ serror. Peguero v. United States, 119 S.Ct. 961, 964
(1999).

A petitioner is not pregjudiced by a court’s failure to advise him of right to
appea where the record establishes that he had actual notice of hisright to
appeal. Peguero v. United States, 119 S.Ct. 961, 964-65 (1999).




Perfunctory and undeveloped arguments are waived on appeal. United States v.
Berkowitz, 927 F.2d 1376, 1384 (7th Cir. 1991).

Appea by the Government:

The government’ s failure to file a certificate that the appeal is not taken for
the purpose of delay and that the evidence is a substantial proof of a fact
material in the proceeding isnot necessarily fatal to the appeal. United States
v. Bailey, 136 F.3d 1160, 1163 (7th Cir. 1998).

If the government files the certificate late, the appellate court has discretion
in deciding whether to hear the appeal in light of such defect. United States
v. Bailey, 136 F.3d 1160, 1163 (7th Cir. 1998).

Failure of government to file notice of appeal within thirty days of the district
court’s opinion divests jurisdiction from Court of Appeals. United Statesv.
Bailey, 136 F.3d 1160, 1163 (7th Cir. 1998).

AUDIO RECORDINGS -- See EVIDENCE

BATSON [v. KENTUCKY] CHALLENGES: The prosecution cannot use a peremptory
challenge to remove a potentia juror from the jury pool based on the juror's race or sex. It
isthe juror'sright to sit as ajuror, not the defendant's right to have minorities on the jury,
which is being protected. Accordingly, the race or sex of the defendant is irrelevant for
purposes of a Batson challenge. Once challenged, the prosecutor must put forth a race-
neutral or sex-neutral reason for striking the juror.

Review of ruling on motivation for strike of potentia juror from panel: clearly
erroneous. United Statesv. Carter, 111 F.3d 509, 512 (7th Cir. 1997).

A Batson hearing normally progress through three stages: (1) the defendant must
make a primafacie showing that the prosecutor has exercised preemptory challenges
on the basis of race; (2) once that showing has been made the burden shifts to the
prosecutor to articulate arace-neutral explanation for striking the jurorsin question;
and (3) the trial court after hearing the defendant’ s response must decide whether
those reasons are pre-textual and whether the defendant has thus carried his burden
of proving purposeful discrimination. Mahaffey v. Page, 162 F. 3d 481, 482-483 (7th
Cir. 1998).




Whether aprimafacie case has been shown presents amixed question
of law and fact and isreviewed de novo. Mahaffey v. Page, 162 F. 3d
481, 484 (7th Cir. 1998).

Where a prosecutor excused each and every African American member of the jury
veneer, such apattern was sufficient asamatter of law to make a primafacie showing
that the prosector exercised the preemptory challengeson the basis of race. Mahaffey
v. Page, 162 F. 3d 481, 485 (7th Cir. 1998).

Although silly or superstitious reasonsfor preemptory challenges are constitutionally
legitimate, the weaker the reason for the preemptory challengethe morelikely itisto
beapretext for discrimination. Purkett v. Elem, 514 U.S. 765 (1995)(cited in United
States v. Roberts, 163 F.3d 998 (7th Cir. 1998).

BILL OF PARTICULARS: A hill of particulars sets forth the charges against a defendant
in more detail than is contained in the indictment. The prosecution can be ordered to file a
bill of particulars when the information contained in the indictment is not sufficiently detailed
to enable the defendant to prepare for trial.

Review of ruling on whether to grant or deny amotion for bill of particulars. abuse
of discretion. United States v. Richardson, 130 F.3d 765 (7th Cir. 1997); United
States v. Kendall, 665 F.2d 126, 134 (7th Cir. 1981), cert. denied, 455 U.S. 1021
(1982).

Test for necessity for bill of particulars: letter of indictment setsforth elements
of offense charged and sufficiently apprisesdefendant of chargesto enablehim
to prepare for trial. United States v. Kendall, 665 F.2d 126, 134 (7th Cir.
1981), cert. denied, 455 U.S. 1021 (1982).

Bill of particulars unnecessary where nature and operation of "open file" policy by
government provided "satisfactory form" of retrievable information. United States
v. Canino, 949 F.2d 928 (7th Cir. 1991), cert. denied, 503 U.S. 996, 504 U.S. 910
and 504 U.S. 915 (1992).

For the Court of Appeals to reverse a decision to deny a bill of particulars, the
defendant must suffer actual prejudice from the denial. United Statesv. Richardson,
130 F.3d 765 (7th Cir. 1997).

BRADY [v. MARYLAND]: Asamatter of due process, the prosecution must discloseto
the defendant any evidence in its possession, or that is reasonably obtainable, that tends to
exculpate the defendant.




Review of Brady determinations (whether Brady was violated by government
nondisclosure of excul patory evidence): abuseof discretion. United Statesv. Ashley,
54 F.3d 311, 312-313 (7th Cir.), cert. denied, 116 S.Ct. 232 (1995).

Test for Brady challenge: (1) that the prosecution suppressed evidence; (2)
that the evidence was favorable to the defense; and (3) that the evidence was
material toanissueat trial. United Statesv. Silva, 71 F.3d 667, 670 (7th Cir.
1995)(citing United States v. White, 970 F.2d 328, 337 (7th Cir. 1992)).

Evidenceismaterial only if there existsa“reasonable probability” that
itsdisclosurewould have changed theresult of thetrial. United States
v. Sllva, 71 F.3d 667, 670 (7th Cir. 1995)(citations omitted).

A reasonable probability of a changed result exists where the
suppression of evidence* undermines confidenceintheoutcomeof the
trial.” United Statesv. Silva, 71 F.3d 667, 670 (7th Cir. 1995)(citing
Kylesv. Whitley, 115 S.Ct. 1555, 1566 (1995)(quoting United States
v. Bagley, 473 U.S. 667, 682 (1985)).

Review of Brady determinations on grounds of materiality: abuse of discretion.
United Statesv. Silva, 71 F.3d 667, 670 (7th Cir. 1995).

Test to evaluate prejudicia impact of prosecution failing to turn potentially
excul patory evidence over to the defendant in violation of Brady v. Maryland:
whether, absent improprietiesthereisareasonabl e probability that defendants
would have been acquitted. United States v. Boyd, 55 F.3d 239, 245 (7th
Cir. 1995).

Review of district court’ s decision about whether to hold a Brady hearing: abuse of
discretion. United Statesv. Austin, 54 F.3d 394, 401 (7th Cir. 1995).

Under the Fourteenth Amendment, "it is well settled that the government has the
obligation to turn over evidencein its possession that is both favorabl e to the accused
and material to guilt or punishment." United Statesv. Hach, 162 F.3d 937 (7th Cir.
1998)(quoting Pennsylvania v. Ritchie, 480 U.S. 39, 57 (1987)(citing United States
v. Agurs, 427 U.S. 97 (1976)).

Under Ritchie, where psychiatric, investigative or medical information is privileged
or confidential, it must be turned over to the trial court for an in camera review to
balance the needs of the defendant and the state or theindividual’ s need to keep those



records private. United States v. Hach, 162 F.3d 937 (7th Cir. 1998)(quoting
Pennsylvaniav. Ritchie, 480 U.S. 39, 61 (1987)).

Defendant’ s failure to show that the records requested are not in the government’s
possession is fatal to defendant’s claim. United States v. Hach, 162 F.3d 937 (7th
Cir. 1998).

While the "government has an obligation to tender to the defense all exculpatory
recordsin its possession, it has no obligation to seek out such information from third
parties.” United States v. Hach, 162 F.3d 937 (7th Cir. 1998).

CO-CONSPIRATORS STATEMENTS: Statements made by co-conspiratorsduring the
course of the conspiracy and in furtherance of the conspiracy are not hearsay. This hearsay
exception appliesregardlessof whether aconspiracy ischargedintheindictment. Remember,
to be admissible under this exception the statement at issue must be made in furtherance of
the conspiracy and during the course of the conspiracy.

Review of admission of co-conspirators statement into evidence (F.R.E.
801(d)(2)(E)): clear error. United States v. Godinez, 110 F.3d 448, 454 (7th Cir.
1997); United Statesv. Katalinich, 113 F.3d 1475, 1483 (7th Cir.), cert. denied, 118
S.Ct. 260 (1997).

Review of district court findings under Rule 801(d)(2)(E) (admission of co-
conspirator’ s statements) based on pre-trial Santiago proffersfor clear error. United
Statesv. Yoon, 128 F.3d 515, 525-526 (7th Cir. 1997).

Under Santiago and its progeny, in order to allow the admission of co-
conspirators statements, the government must show, by a preponderance of
the evidence, that a conspiracy existed, that the defendant and the declarant
were members of that conspiracy, and that the statements sought to be
admitted were made during and in furtherance of that conspiracy. United
States v. Yoon, 128 F.3d 515, 526 (7th Cir. 1997)(citing United States v.
Santiago, 582 F.2d 1128, 1134 (7th Cir. 1978) and United States v.
Rodriguez, 975 F.2d 404, 406 (7th Cir. 1992)).

Review of district court’s determination that a conspiracy existed by a
preponderance of the evidence: clear error. United Statesv. Petty, 132 F.3d
373, 378-80 (7th Cir. 1997). While hearsay may support the existence of a
conspiracy in part, the Court of Appealsrequires more than the statements of
the congpiratorsthemsel vesto show aconspiracy. United Statesv. Petty, 132
F.3d 373, 380 (7th Cir. 1997)(citations omitted).
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In addition to hearsay statements, the testimony of non-conspirators
or by corroboration of facts contained in the statements of the
conspirators may combine to show a conspiracy. United States v.
Petty, 132 F.3d 373, 380 (7th Cir. 1997).

“Notwithstanding the Seventh Circuit’s holding in Santiago, there is more than one
acceptable procedure which the district court may rely on in determining whether
hearsay is admissible. one method we have expressly approved . . . isto make a
preliminary determination, based on Government’s proffers of evidence, whether to
conditionally admit the statement subject to are-evaluation at trial if the Government
falsto provide evidence supporting the assertions contained in the proffer. However,
we have a so approved other procedures the district court can employ in making the
preliminary admissibility determination required by Santiago, including thefollowing:
the court can rule on each statement as it is elicited based on the evidence the
Government has adduced to that point; the court can, even in the absence of a pre-
trial proffer, conditionally admit the body of a co-conspirator statements subject to
the Government’ s eventual proof of the foundational elements (the penalty for not
so providing being a possible mistrial); or the court can hold a "full blown"
preliminary hearing to consider all evidence concerning the statements.” U.S. v.
McCldlan, 165 F.3d 535 (7th Cir. 1999)(quoting United States v. Rodriguez, 975
F.2d 404, 409-10 (7th Cir. 1992) and United Statesv. Andrus, 775 F.2d 825, 836-7
(7th Cir. 1995)(emphasis in_McClellan).

COMPETENCY -- See INSANITY/INCOMPETENCY

CONFESSIONS: For aconfession to be admissible it must be voluntary. If the confession
resulted from custodial interrogation, the defendant must have been read his Miranda rights
prior to any questioning. A confession can be involuntary even if it is made after the
defendant has been advised of his Miranda rights.

Review of findings of historical facts concerning whether a confession is voluntary:
clear error. United States v. Brooks, 125 F.3d 484, 492 (7th Cir. 1997); United
Statesv. D. F., 115 F.3d 413, 419 (7th Cir. 1997).

Review of the ultimate issue of the voluntariness of awaiver of Miranda rights: de
novo. United Statesv. Brooks, 125 F.3d 484, 492 (7th Cir. 1997); United Statesv.
D. F., 115 F.3d 413, 419 (7th Cir. 1997).

"A confession or other admission is not deemed coerced or involuntary merely
because it would not have been made had the defendant not been mentally defective



or deranged." Rice v. Cooper, 148 F.3d 750 (7th Cir. 1998)(citing Colorado v.
Connelly, 479 U.S. 157, 169-71 (1986)).

CONFIDENTIAL INFORMANTS -- See INFORMANTS

CONFLICT OF INTEREST: An attorney owes 100% loyalty to each of hisor her clients.
Problems arise when an attorney'sloyalty to different clients conflicts with one another. This
can happen, for example, when an attorney is representing a client in acriminal case, and a
former client is called as awitness against the current client.

If trial court fails to inquire adequately into possible conflict of interest when timely
objection made, Court of Appeals will presume prejudice, even absent showing of
actual conflict of interest. Spreitzer v. Peters, 114 F.3d 1435 (7th Cir. 1997).

If trial court isunaware of possible conflict of interest, Court of Appealswill presume
prejudice only if defendant can show that actual conflict of interest adversely affected
his lawyer’s performance. Spreitzer v. Peters, 114 F.3d 1435, modified, 127 F.3d
551 (7th Cir. 1997).

CONSENT -- See SEARCH AND SEIZURE

CONSTITUTIONAL RIGHTS: A crimina defendant possessesaplethoraof constitutional
rights, from the right to effective assistance of counsel to the right to confront the witnesses
against him. Appellate counsel should search the record on appea with an eye towards
finding any violations of the client's constitutional rights.

Review of limitation on cross-examination generaly: abuse of discretion. United
States v. Hernandez, 84 F.3d 931, 933 (7th Cir. 1996); United States v. Sasson, 62
F.3d 874, 882 (7th Cir. 1995).

EXCEPT: if limitations of cross-examination implicate Sixth Amendment
right to confrontation, review is de novo. United States v. Hernandez, 84
F.3d 931, 933 (7th Cir. 1996); United Statesv. Sasson, 62 F.3d 874, 882 (7th
Cir. 1995).

Violation of defendant’s right to be present at all stages of the trial requires that
conviction be reversed, unless record negates any reasonable possibility of prejudice
arising from the error. United States v. Rodriguez, 67 F.3d 1312 (7th Cir. 1995),
cert. denied, 116 S.Ct. 1582 (1996).




To determine appropriate standard of review, core values of confrontation
rights are compared with more peripheral concerns that remain within ambit
of trial judges discretion. United Statesv. Hernandez, 84 F.3d 931, 933 (7th
Cir. 1996).

Bias determination affects core value while credibility determination does not
affect core value. United States v. Hernandez, 84 F.3d 931, 933 (7th Cir.
1996).

Review of ruling on defendant’ srequest for new counsel: abuse of discretion. United
Statesv. Golden, 102 F.3d 936, 940 (7th Cir. 1996)(assuming that the defendant has
been given the opportunity to explain reasons to the court).

Due process requires the prosecution, not the defendant, bear the burden of proving
every element of acrimina offense. United Statesv. Petty, 132 F.3d 373, 378 (7th
Cir. 1997).

The Sixth Amendment right to self representation is not absolute: "[T]he tria judge
may terminate self representation by adefendant who deliberately engagesin serious
and obstructionist misconduct.” United States v. Brock, 159 F.3d 1077, 1079 (7th
Cir. 1998)(quoting Faretta v. California, 422 U.S. 806 (1975)).

Whenadefendant’ sobstreperousbehavior isso disruptivethat thetrial cannot
move forward, it iswithinthetria judge’ sdiscretion to require the defendant
to be represented by counsel. United Statesv. Brock, 159 F.3d 1077, 1079
(7th Cir. 1998).

The statutory schemes may place the burden on a defendant to prove an affirmative
defense. United Statesv. Petty, 132 F.3d 373, 378 (7th Cir. 1997).

An affirmative defense must be sharply distinguished fromasimple"defense,”
or a simple negation of one of the elements of the offense, because the
defendant never bearsthe burden of proof on the elements of the offense. An
affirmative defense goes beyond the elements of the offense to prove facts
which some how remove the defendant from the statutory threat of criminal
ligbility. United Statesv. Petty, 132 F.3d 373, 378 (7th Cir. 1997).

Receiving the verdict of the jury on every element of the offense is a "substantial
right." United Statesv. Ladish Malting Co., 1998 WL 35167 (7th Cir. 1/30/98).
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Review of the district court’ s due process determination: de novo. United Statesv.
Newman, 144 F.3d 531, 535 (7th Cir. 1998)(citing Ornelasv. United States, 517 U.S.
690 (1996)).

To prevail on adue process claim of unduly suggestive show-up identifications, the
defendant must first show that the identification procedure was unreasonably
suggestive and that the identification is unreliable under the totality of the
circumstances. United States v. Newman, 144 F.3d 531, 535 (7th Cir.
1998)(referring to United States v. Funches, 84 F.3d 249, 253 (7th Cir. 1996)).

The Seventh Circuit has noted many times that a show-up identification, in
whichwitnessesconfront only onesuspect, isinherently suggestiveand should
be employed only if compelled by extra-ordinary circumstances. United
States v. Newman, 144 F.3d 531, 534 (7th Cir. 1998)(citing several Seventh
Circuit and Supreme Court cases related to thisissue)).

The "admission of testimony concerning a suggestive and unnecessary identification
procedure does not violate due process so long as the identification possesses
sufficient aspects of reliability.” United States v. Newman, 144 F.3d 531, 536 (7th
Cir. 1998)(quoting Manson v. Brathwaite, 432 U.S. 98, 106 (1997)).

Inidentification cases, the Supreme Court has suggested five factorsto guide
the district court’s due process inquiries: (1) assess the reliability of witness
identifications by examining the "opportunity of the witness to view the
crimina at thetime of the crime”; (2) thewitness' degree of attention; (3) the
accuracy of the witness prior description of the criminal; (4) the level of
certainty demonstrated by the witness at the confrontation; and (5) the length
of time between the crime and the confrontation. United States v. Newman,
144 F.3d 531, 536 (7th Cir. 1998)(quoting Manson v. Brathwaite, 432 U.S.
98, 106 (1997)).

A defendant’ s right to testify on his own behalf, guaranteed by the Fifth, Sixth, and
Fourteenth Amendments to the United States Constitution, are not violated when a
district court does not allow the defendant to answer questions such as whether he
"knowingly and intentionally became a member of aconspiracy” or whether he"ever
joined a conspiracy” so long as defense counsdl is "able to elicit detailed testimony
from hisclient on all of the alegations contained in the indictment.” United Statesv.
Hach, 162 F.3d 937 (7th Cir. 1998)(quoting from the caseitself and United Statesv.
Castro, 788 F.2d 1240, 1249 (7th cir. 1986).
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Under the "Due Process Clause of the Fifth Amendment and the notice of jury trial
guarantee of the Sixth Amendment, any fact (other than prior conviction) that
increases the maximum penalty for a crime must be charged in an indictment,
submitted to ajury, and proven beyond areasonable doubt." Jonesv. United States,
1999 WL 155688 at 9 n. 6 (U.S. 3/24/99).

Pre-trial detaineesare"protected by the Fourteenth Amendments Due Process Clause
rather than the Eighth Amendment’s prohibition against cruel and unusual
punishment, which applies only to convicted persons.” Collignon v. Milwaukee
County, 163 F.3d 982, 986-87 (7th Cir. 1998).

The Due Process Clause is "phrased as a limitation on the State’ s power to act, not
as aguarantee of certain minimum levels of safety and security. It forbids the State
itself to deprive individuals of life, liberty, or property without ‘ due process of law,’
but its language cannot be fairly extended to impose an affirmative obligation on the
State to insure that those interests do not come to harm through other means.”
Coallignon v. Milwaukee County, 163 F.3d 982, 987 (7th Cir. 1998) (quoting
DeShaney v. Winnebago County Dept. of Social Services, 489 U.S. 189, 195 (1989)).

A "State’ sfailureto protect anindividual against private violence ssimply does
not congtitute a violation of the Due Process Clause." Coallignon v.
Milwaukee County, 163 F.3d 982, 987 (7th Cir. 1998) (quoting DeShaney v.
Winnebago County Dept. of Socia Services, 489 U.S. 189, 197 (1989)).

“Due process protects peoplefrom being unlawfully restrained; it providesno
right to be restrained, lawfully or otherwise.” Collignon v. Milwaukee
County, 163 F.3d 982, 987 (7th Cir. 1998) (citing Wilson v. Formigoni, 42
F.3d 1060, 1066 (7th Cir. 1994)).

A state createsa" special relationship” and an obligation to provide protection
when it "affirmatively places the individual in a position of danger the
individual would not have otherwisefaced." Collignonv. Milwaukee County,
163 F.3d 982, 987 (7th Cir. 1998) (referring to Wallace v. Adkins, 115 F.3d
427, 429 (7th Cir. 1997)).

"When a state actor deprives a person of his ability to care for himself by
incarcerating him, detaining him, or involuntarily committing him, it assumes
an obligation to provide some minimum level of well-being and safety.”
Coallignon v. Milwaukee County, 163 F.3d 982, 987 (7th Cir. 1998) (quoting
DeShaney v. Winnebago County Dept. of Social Services, 489 U.S. 189, 198-
200 (1989) (discussing other Supreme Court cases)).

12



Thetest for " determining whether aninvoluntarily committed person had been
provided reasonable safety is whether ‘professiona judgment in fact was
exercised’ by the State actors." Collignon v. Milwaukee County, 163 F.3d
982, 987 (7th Cir. 1998) (quoting Y oungberg v. Romeo, 457 U.S. 307, 321
(1982)).

In evaluating whether the state has exercised professional judgment, it is"not
appropriate for the courts to specify which of several professionally
acceptabl e choices should havebeen made." Collignonv. Milwaukee County,
163 F.3d 982, 987 (7th Cir. 1998) (quoting Y oungberg v. Romeo, 457 U.S.
307, 321 (1982)).

The state’ s action to provide reasonable safety, if made by a professional, is
presumptively valid; liability may be imposed only when the decision by the
professional is such a substantial departure from accepted professional
judgment, practice, or standards, as to demonstrate that the person
responsible actually did not base the decision on such ajudgment. Collignon
v. Milwaukee County, 163 F.3d 982, 987 (7th Cir. 1998) (quoting Y oungberg
v. Romeo, 457 U.S. 307, 322-23 (1982)).

Both the Eighth Amendment and a limited form of substantive due process
require the state to provide the detained, committed, or incarcerated person
minimum|levelsof thebasic human necessities: food, clothing, shelter, medical
care, and reasonable safety. Coallignon v. Milwaukee County, 163 F.3d 982,
987 (7th Cir. 1998) (citing Farmer v. Brennan, 511 U.S. 825, 832 (1994)).

The "standard for liability under the Eighth Amendment is deliberate
indifference, which is more than negligence and approaches intentional
wrongdoing." Collignon v. Milwaukee County, 163 F.3d 982, 987 (7th Cir.
1998).

Professiona judgment, like recklessness and gross negligence, generally falls
somewhere between simpl e negligence and intentional misconduct. Collignon
v. Milwaukee County, 163 F.3d 982, 988 (7th Cir. 1998) (citing Estate of
Porter v. Illinois, 36 F.3d 684, 688 (7th Cir. 1994)).

The professiona judgment standard only applies to decisons made by
professional s such as physicians, psychiatrists, and nurses within their area of
professiona expertise. Callignon v. Milwaukee County, 163 F.3d 982, 988
(7th Cir. 1998).
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The deliberate indifference standard appliesto a variety of decisions made by
prison officials, including when to segregate a prisoner to protect him from
the violence of others. Callignon v. Milwaukee County, 163 F.3d 982, 988
(7th Cir. 1998).

The deliberate indifference standard applies to decisions of prison medical
personnel asto what medical careaprisoner requires. Collignonv. Milwaukee
County, 163 F.3d 982, 988(7th Cir. 1998).

The professional judgment standard requires: (1) that the plaintiff’s medical
needs must have been objectively serious; and (2) that in order for the plaintiff
to show that the state actor’ s decision was such a substantial departure from
accepted professional judgment, practice, or standards, asto demonstratethat
the person responsible actually did not base the decision on such ajudgment,
the plaintiff must show (a) that the professional knew of the serious medical
need and (b) disregarded that need. Callignonv. Milwaukee County, 163 F.3d
982, 989 (7th Cir. 1998).

Under the professional judgment standard, atrier of fact can concludethat the
professional knew of the need from evidence that the serious medical need
was obvious. Callignon v. Milwaukee County, 163 F.3d 982, 989 (7th Cir.
1998).

A "medica professional need not be certain that an individual is about to
commit suicide before a constitutional obligation to act is triggered, but the
obligation to take some action is not triggered absent a ‘ substantial risk’ of
suicide." Collignon v. Milwaukee County, 163 F.3d 982, 990 (7th Cir. 1998).

CONSTITUTIONAL STANDARDS: This section deal s with both the standard of review
for issueshbased on the United States Constitution and principles used to eval uate such claims.

Constitutionality of federal statute: de novo. United States v. Wilson, 73 F.3d 675,
678 (7th Cir. 1995), cert. denied, 17 S.Ct. 47 (1996).

Issue preclusion determinations. de novo. United States v. Salerno, 108 F.3d 730,
740 (7th Cir.), cert. denied, 117 S.Ct. 2517 (1997).

In acriminal case, issue preclusion means that when an issue of ultimate fact
has once been determined by avalid and final judgment, that issue cannot be
litigated between the same parties in any future lawsuit. United States v.
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Sdlerno, 108 F.3d 730, 741 (7th Cir.), cert. denied, 117 S.Ct. 2517 (1997)(see
case for further discussion concerning issue preclusion in criminal cases).

A Commerce Clause challenge to alaw is reviewed to determine whether Congress
could have had arational basis for utilizing its Commerce Clause powers to ensure
that the regul atory means chosen were reasonably adapted to the end permitted by the
Constitution. United States v. Wilson, 159 F.3d 280, 285 (7th Cir. 1998).

Congress may regulate three areas of activity under the Commerce Clause.
First, it may regulate the use of the channels of intrastate commerce. Second,
Congress can regulate and protect the instrumentalities of interstate
commerce, or persons or things in interstate commerce, even though threats
may only come from intrastate activities. Finally, Congress can regulate
activities which have a substantial relation to interstate commerce; that is,
those activitieswhich substantially affect interstate commerce. United States
v. Wilson, 159 F.3d 280, 285 (7th Cir. 1998) (citing United Statesv. L opez,
514 U.S. 549 (1995)).

When Congress acts pursuant to an enumerated power, there is no violation of the
Tenth Amendment. United States v. Wilson, 159 F.3d 280, 287 (7th Cir. 1998).

The due process clause protects a defendant from oppressive and prejudicia pre-
indictment delay. If the defendant showsan oppressiveand prejudicia pre-indictment
delay, the government must come forward with ajustification for the delay which the
court will then balance against any prgudice established. Aleman v. Honorable
Judges of the Circuit Court of Cook County, 138 F.3d 302, 309 (7th Cir. 1998).

Where a defendant has a choice between two methods of execution, i.e., letha
injection and lethal gas, and insists that he desires to be executed by one particular
form, hethereby waivesany claim asto the unconstitutionality of that chosen method.
Stewart v. LaGrand, 119 S.Ct. 1018, 1020 (1999)

CONTINUANCE: In someinstancesit isssimply not possible to be prepared for tria by the
original trial date. If thisisthe case, trial counsel must ask for a continuance so that counsel
can provide effective assistance. While the trial judge has broad discretion when ruling on
motions to continue, if defense counsel had a compelling reason for asking for the
continuance and the trial judge denies the request, the trial court may have committed
reversible error.
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Review of denial of motion for continuance: abuse of discretion. United States v.
Taylor, 116 F.3d 269, 274 (7th Cir. 1997); United Statesv. Depoister, 116 F.3d 292,
294 (7th Cir. 1997).

District court abuses discretion in denying motion for continuance when it
chooses an option that was not within the range of permissible options from
which Court of Appeals would expect trial judge to choose under given
circumstances. United States v. Depoister, 116 F.3d 292, 294 (7th Cir.
1997).

“[M]yopic insistence upon expeditiousness in the face of ajustifiable request
for delay can render the right to defend with counsel an empty formality.”
United Statesv. Depoister, 116 F.3d 292, 294 (7th Cir. 1997)(quoting Ungar
v. Sarefite, 376 U.S. 575, 589 (1964)).

List of some of the factorsto be weighed in evaluating counsel’ s request for
adelay: the time required and already permitted for trial preparation; the
diligence of the moving party; the conduct of the other party; the effect of the
delay; thereasons given by the movant for the continuance; the likelihood that
the continuance will satisfy the movant’s needs; the inconvenience to the
court, the opposing party, and the witnesses; and the extent of the harm which
denial of the continuance will cause the opposing party. United States v.
Depoister, 116 F.3d 292, 294 (7th Cir. 1997).

Review of grant or denial of amotion to rescheduletrial: abuse of discretion. United
States v. Martinson, 37 F.3d 353, 355 (7th Cir. 1994).

CROSS-EXAMINATION: Cross-examination has been called "the greatest legal engine
ever invented for thediscovery of truth.” Criminal defense attorneys must jealously guard the
right to full and complete cross-examination, and should challenge any restriction on cross-
examination imposed by the tria judge.

The denial of the defendant’ s right to challenge the declarant’ s statements in cross-
examination implicates constitutional concerns. United Statesv. Williams, 133 F.3d
1048 (7th Cir. 1998)(citing Ohio v. Raberts, 448 U.S. 56 (1980)).

Review of limitations on cross-examination aleging a Sixth Amendment
violation: de novo. U.S. v. Saunders, No. 98-1980, dip op. p. 22 (7th Cir.
2/2/99).
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Review of cross-examination of defendant regarding specific instances of conduct
reflecting on defendant’ s credibility (F.R.E. 608(b)): abuse of discretion. United
States v. Smith, 80 F.3d 1188, 1193 (7th Cir. 1996).

Review of district court’ sruling allowing government to cross examine defendant on
specific matters. abuse of discretion. United Statesv. Given, 164 F.3d 389 (7th Cir.
1999).

If the Court of Appeals finds that the district court abused its discretion in allowing
the government to question the defendant on certain matters, the Court of Appeals
must next determine whether the error affected the trial’ s outcome. United Statesv.
Given, 164 F.3d 389 (7th Cir. 1999).

The government is allowed to "front" the expected cross-examination of witnesses.
In other words, the government may present evidence in its case-in-chief which is
intended to rebut evidence which the defendant has indicated he intendsto present at
trial. Review: abuse of discretion. U.S. v. Holly, 167 F.3d 393 (7th Cir. 1999).

Cross-examination has no "natural limits, and the trial judge must therefore exercise
judgment in deciding when the point of diminishing returns has been reached, or
passed - a judgment that will depend on the particulars of each case, and on such
unreviewable imponderables as the judge’ s assessment of the juries comprehension
and attention span.” United States v. Meyer, 157 F.3d 1067, 1081 (7th Cir.
1998)(quoting United States v. Akinrinade, 61 F.3d 1279, 1285 (7th Cir. 1995)).

For impeachment, aparty-witness' examination may include whether the witness had
previousy been convicted of afelony, what the felony was, and when the conviction
was obtained. Wilson v. Williams, 161 F.3d 1078 (7th Cir. 1998).

The "jury has aright under the law to hear that any witness. . . has afelony record
that is or can be considered to be impeaching.” Wilson v. Williams, 161 F.3d 1078
(7th Cir. 1998)(quoting United Statesv. Toney, 27 F.3d 1245, 1253 (7th Cir. 1994)).

For impeachment purposes under F.R.E. 609, the only information that is properly
admissble is the date, the title of the offense, and the disposition. United States v.
Fawley, 137 F.3d 458, 473-74 (7th Cir. 1998).

Exposing possible "bias is ‘a proper and important function of the constitutionally
protected right of cross-examination.”" United Statesv. Meyer, 157 F.3d 1067, 1080
(7th Cir. 1998)(quoting Delaware v. Van Arsdall, 475 U.S. 673, 678-79 (1986)).

17



Trial judges "retain wide latitude insofar as the Confrontation Clause is concerned to
impose reasonable limits on such cross-examinati on based on concerns about, among
other things, harassment, prejudice, confusion of the issues, the witness safety or
interrogation that is repetitive or only marginally relevant.” United Statesv. Meyer,
157 F.3d 1067, 1080-1081 (7th Cir. 1998)(quoting Delaware v. Van Arsdall, 475
U.S. 673, 679 (1986)).

DETENTION PENDING APPEAL : Pursuant to 18 U.S.C. § 3143(b) and (c) adefendant
can request, inthedistrict court, bond pending appeal. If thedistrict court deniestherequest,
the decision can be reviewed by the Court of Appeals pursuant to Federal Rule of Appellate
Procedure 9(b) and 18 U.S.C. § 3145. In the Seventh Circuit review of a denia of bond
pending apped is raised by motion in the appea of the conviction, no separate notice of
appeal isneeded. Circuit Rule 9(c).

Under 18 U.S.C. § 3143(b), a convicted defendant may be allowed to remain on
“bond pending apped if: (1) the defendant is not likely to flee or pose adanger to the
community, (2) the appeal is not for the purpose of delay, and (3) the appeal raises
a ‘substantial question of law or fact’ likely to result in reversal, an order for anew
trail, a sentence that does not include a term of imprisonment, or a sentence that
reduces the term of imprisonment [to a length of time less than the defendant will
have served by the time the appeal is concluded].” United States v. Ashman, 964
F.2d 596, modified, 979 F.2d 469 (7th Cir. 1992), cert. denied, 114 S.Ct. 62 (1993).

The district court must state in writing, or orally on the record, the reasons for an
order regarding release or detention of adefendant in acriminal case. United States
v. Swanquist, 125 F.3d 573, 575 (7th Cir. 1997) (per curiam) (citing Fed.R.App.P.

9(a)).

Thereguirement that the district court statethereasonsfor an order regarding release
or detention can be satisfied either by awritten opinion or by the transcript of an oral
opinion, but there must be one or the other. United States v. Swanquist, 125 F.3d
573, 575 (7th Cir. 1997)(per curiam)(citing United States v. Hooks, 811 F.2d 391
(7th Cir. 1987)(per curiam)).

Review of ordersgranting or denying release pending appeal: denovo. United States
v. Swanquist, 125 F.3d 573, 575 (7th Cir. 1997) (per curiam) (citing Fed.R.App.P.
9(a))(citing United States v. Eaken, 995 F.2d 740, 741 (7th Cir. 1993)).
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Where adistrict court failed to comply with Rule 9(a), it is appropriate to remand a
case to the district court. United States v. Swanquist, 125 F.3d 573, 576 (7th Cir.
1997)(per curiam)(citing Fed.R.App.P. 9(a)).

DISCOVERY': Aggressive discovery practice often times leads to favorable results. Any
curtailment of discovery at thetrial level should be closely scrutinized by appellate counsel
asapossible issue on gppedl. (Seealso -- NEW TRIAL)

Review of district court’s decision about whether to hold a Brady hearing: abuse of
discretion. United Statesv. Austin, 54 F.3d 394, 401 (7th Cir. 1995).

Reversal on appeal for discovery violation: defendant must show both abuse of
discretion and prejudice. United Statesv. Salerno, 108 F.3d 730, 743 (7th Cir.), cert.
denied, 117 S.Ct. 2517 (1997).

Substantial prejudicefromtrial court’ sdiscovery ruling existswhen defendant
isunduly surprised and lacks adequate opportunity to prepare defenseor if the
mistake substantially influencesjury. United Statesv. Salerno, 108 F.3d 730,
743 (7th Cir.), cert. denied, 117 S.Ct. 2517 (1997).

Review of discovery decision: abuseof discretion. United Statesv. Moore, 115F.3d
1348, 1359 (7th Cir. 1997).

Review of decison whether to impose sanctions for violating Rule 16 disclosure
requirements. abuse of discretion. United Statesv. Dennis, 115 F.3d 524, 534 (7th
Cir. 1997).

New trial warranted only if the government violated Rule 16 and the district
court’s offered remedy was inadequate to provide the defendant with a fair
trial. United States v. Dennis, 115 F.3d 524, 534 (7th Cir. 1997)(citing
United States v. Jackson, 51 F.3d 646, 651-52 (7th Cir. 1995)).

The "inability of a defendant to interview witnessesis a constitutional problem only
if the state artificially restricted the defendant’ s ability to obtain evidence." United
States v. Agostino, 132 F.3d 1183, 1191 (7th Cir. 1997) (quoting United States v.
DeRobertis, 766 F.2d 270, 274 (7th Cir. 1985), cert. denied, 475 U.S. 1053 (1986)).

Since awitnessisfree to decide whether to grant an interview with defense counsdl,
reversal on the ground of government interference with a witness "requires a clear
showing that the government instructed the witness not to cooperate with the
defendant.” United Statesv. Agostino, 132 F.3d 1183, 1191 (7th Cir. 1997) (quoting
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United Statesv. White, 454 F.2d 435, 439 (7th Cir. 1971), cert. denied, 406 U.S. 962
(1972)).

Review of denial of motioninlimineto exclude evidence: abuse of discretion. United
Statesv. Watts, 95 F.3d 617, 619 (7th Cir. 1996); United Statesv. Motley, 940 F.2d
1079, 1083-84 (7th Cir. 1991).

Review of propriety of quashing a subpoena: abuse of discretion. United Statesv.
Lloyd, 71 F.3d 1256, 1268 (7th Cir. 1995), cert. denied, 116 S.Ct. 2511 (1996)(citing
United States v. McCollom, 815 F.2d 1087, 1089 (7th Cir. 1987)).

DOUBLE JEOPARDY: The double jeopardy clause of the United States Constitution
protects a defendant from repeated prosecutions for the same offense, and from being
punished twice for the same offense. The denial of a motion to dismiss based on double
jeopardy isimmediately appealable pursuant to the collateral order doctrine. United States
v. Asher, 96 F.3d 270, 272 (7th Cir. 1996), cert. denied, 117 S.Ct. 786 (1997).

Test to be applied to determine whether the double jeopardy clause of the Fifth
Amendment applies or not "is whether each (statutory) provision requires proof of a
fact which the other does not." United States v. Chaney, 559 F.2d 1094, 1096 (7th
Cir. 1977)(quoting Brown v. Ohio, 432 U.S. 161 (1977)).

Review of district court’ s double jeopardy ruling: de novo. United Statesv. Asher,
96 F.3d 270, 273 (7th Cir. 1996), cert. denied, 117 S.Ct. 786 (1997).

The double jeopardy clause protects against a second prosecution for the
same offense after acquittal, a second prosecution for the same offense after
conviction, and multiple punishments for the same offense. United Statesv.
Asher, 96 F.3d 270, 273 (7th Cir. 1996), cert. denied, 117 S.Ct. 786 (1997).

Review of doublejeopardy challengesto multiple prosecutions/imposition of multiple
punishments:

A fixed monetary sanction, which exceedsthe amount making the government
whole, is punishment in the constitutional sense, and triggers application of
the Double Jeopardy clause. United Statesv. Wingate, 128 F.3d 1157 (7th
Cir. 1997)(quoting United States v. Halper, 490 U.S. 435, 448-51 (1989)).

If the sanction is overwhelmingly disproportionate to the government’s [oss
or isnot met rationally related to the goal of making the government whole,
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the sanction is punitive in nature, and is punishment in the constitutional
sense. United States v. Wingate, 128 F.3d 1157 (7th Cir. 1997).

A civil sanction will be deemed to be punishment in the constitutional sense
only if the sanction may not be fairly characterized as remedial, but only asa
deterrent or retribution. United States v. Wingate, 128 F.3d 1157 (7th Cir.
1997).

Double jeopardy does not bar re-prosecution where the defendant bribed the judge
intheoriginal trial. Aleman v. Judges of the Circuit Court of Cook County, 138 F.3d
302, 307-308 (7th Cir. 1998).

Where the same "act or transaction constitutes a violation of two distinct statutory
provisions, theteststo be applied to determinewhether there aretwo offenses or only
one is whether each provision requires proof of an additional fact which the other
doesnot." Blockburger v. United States, 284 U.S. 299, 304 (1932)(see aso United
States v. Dixon, 509 U.S. 688 (1993)).

ELECTRONIC SURVEILLANCE -- See WIRETAPS

EVIDENCE: The variety of situations in which evidentiary issues can arise is amost
limitless. Because the Court of Appeals reviews adistrict judge's evidentiary rulings for an
abuse of discretion, evidentiary issues are difficult, but not impossible, to win on appeal. If
you can show that the district judge applied an incorrect legal standard in determining the
admissibility of evidence, however, you can aimost always show an abuse of discretion,
although the error may still be found “harmless.”

Generd:

Review of admissbility of disputed evidence: abuse of discretion. United Statesv.
Curry, 79 F.3d 1489, 1494 (7th Cir. 1996).

The Court of Appeals applies an abuse of discretion standard to evidence admitted
over an objection; however, the Court of Appeas reviews the admissibility of
evidence to which an objection was not made for plain error. United States v.
Williams, 133 F.3d 1048 (7th Cir. 1998).

Once made, a stipulation is binding unless relief from the stipulation is necessary to
avoid manifest injustice or the stipulation was entered into through inadvertence or
based on an erroneous view of the facts or law. United Statesv. Wingate, 128 F.3d
1157 (7th Cir. 1997).
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Review of district court’s decision to hold the defendant to his stipulation:
clear and unmistakable abuse of discretion. United States v. Wingate, 128
F.3d 1157 (7th Cir. 1997).

Evidence is considered material only if there is a reasonable probability that the
disclosure of that evidence would have changed the result of the trial. United States
v. Payne, 102 F.3d 289, 293 (7th Cir. 1996).

Extrinsic evidence may not be used to prove impeachment on a collateral matter.
United States v. Senn, 129 F.3d 886 (7th Cir. 1997).

Proof of motive and reason for fabrication are never collatera matters.
United States v. Rodriguez, 925 F.2d 1049 (7th Cir. 1991).

To show that testimony jury credited was incredible as a matter of law, defendant
must show that testimony was unbelievable on its face, either because it would have
been physically impossiblefor witnessto observe what he described or becauseit was
impossible under the laws of nature for the events to have occurred at all. United
States v. Alcantar, 83 F.3d 185, 189 (7th Cir. 1996).

Review of whether the district court committed reversible error in either admitting or
excluding evidence: abuse of discretion. United States v. Whitaker, 127 F.3d 595,
601 (7th Cir. 1997)(citing United Statesv. Payne, 102 F.3d 289, 294 (7th Cir. 1996)).

An “evidentiary error does not justify reversing ajury’s verdict unless a reviewing
court determines that the error had a substantial and injurious effect or influence on
the jury’s verdict." United States v. Hunter, 145 F.3d 946, 951 (7th Cir.
1998)(quoting United States v. Jarrett, 133 F.3d 519, 529 (7th Cir. 1998)).

To preserve anissue for review, aparty must make a proper, timely objection at tria
or sentencing on the same specific ground he or sheisappealing. U.S. v. McClellan,
165 F.3d 535 (7th Cir. 1999).

"Neither ageneral objection to the evidence nor a specific objection to other grounds
will preserve the issue for review." U.S. v. McCldlan, 165 F.3d 535 (7th Cir.
1999)(quoting United States v. Winn, 845 F.2d 1439, 1442 (7th Cir. 1988)).

Specific Types of Evidence:

Evidence of adefendant’ sflight can be probative of the defendant’ s consciousness of
hisguilt. United States v. Hunter, 145 F.3d 946, 951 (7th Cir. 1998).
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Theview that adefendant would not have run from the police unless he knew
he had done something wrong can be too simplistic in many cases, and the
Seventh Circuit has cautioned district court’ sto exercise caution in admitting
evidence of adefendant’ sflight. United Statesv. Hunter, 145 F.3d 946, 951
(7th Cir. 1998)(citing United States v. Williams, 33 F.3d 876, 879 (7th Cir.
1994)).

Review of decision allowing identification testimony from photo array: clear error.
United Statesv. Moore, 115 F.3d 1348, 1359 (7th Cir. 1997).

Test to determine whether trial court committed clear error alowing
identification testimony from photo array: (1) whether identification
procedure used was unduly suggestive; (2) if it is bound to be unduly
suggestive, evidence may still be admissible aslong astestimony wasreliable,
giventotality of circumstances. United Statesv. Moore, 115 F.3d 1348, 1360
(7th Cir. 1997); United Statesv. Hall, 109 F.3d 1227, 1237-1238 (7th Cir.),
cert. denied, 118 S.Ct. 153 (1997).

In assessing reliability, the Court of Appeals looks at five factors: “(1) the
opportunity of the witness to view the event and the actor; (2) the degree of
the witness's attention; (3) the accuracy of the witness's description; (4) the
witness's level of certainty; and, findly, (5) the time elapsed between the
crime and theidentification.” United Statesv. Moore, 115 F.3d 1348, 1360
(7th Cir. 1997)(quoting United States v. Fryer, 974 F.2d 813, 821 (7th Cir.
1992), cert. denied, 508 U.S. 94 (1993)).

Review of decision to allow identification testimony: clear error. United Statesv.
Funches, 84 F.3d 249, 253 (7th Cir. 1996).

Review of denial of motioninlimineto exclude evidence: abuse of discretion. United
Statesv. Watts, 95 F.3d 617, 619 (7th Cir. 1996); United Statesv. Motley, 940 F.2d
1079, 1083-84 (7th Cir. 1991).

Review of admissibility of portion of statement not yet admitted following admission
of another portion of statement (rule of completeness): abuse of discretion (F.R.E.
106): United Statesv. Glover, 101 F.3d 1183, 1190 (7th Cir. 1996).

Review of admissibility of polygraph results. abuse of discretion. United States v.
Pulido, 69 F.3d 192 (7th Cir. 1995).
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Review of admission of written transcripts of tape-recorded conversations. abuse of
discretion. United States v. Vega, 72 F.3d 507, 513 (7th Cir. 1995), cert. denied,
Early v. United States, 116 S.Ct. 2529 (1996).

Lack of proof regarding a chain of custody does not render audiotapes depicting
undercover salesinadmissible. United States v. Brown, 136 F.3d 1176, 1181 (7th
Cir. 1998)(citing United States v. Craig, 573 F.2d 455, 478 (7th Cir. 1997)).

The purpose of the chain of custody requirement for audio recordingsis to
insure that the items offered into evidence are in substantially the same
condition as they were at the time the proponent came into possession of the
evidence. United States v. Brown, 136 F.3d 1176, 1181 (7th Cir.
1998)(citing United States v. Craig, 573 F.2d 455, 478 (7th Cir. 1997)).

The purpose of the chain of custody ruleis served where a proper foundation
demonstrating the accuracy and trustworthiness of the evidence is laid.
United States v. Brown, 136 F.3d 1176, 1181 (7th Cir. 1998)(citing United
Statesv. Craig, 573 F.2d 455, 478 (7th Cir. 1997)).

In the Seventh Circuit "the recollections of eye witnesses to the events in
guestion are sufficient to establish a foundation of tapes. United States v.
Brown, 136 F.3d 1176, 1182 (7th Cir. 1998)(citing United Statesv. Carrasco,
887 F.2d 794, 802 (7th Cir. 1989)).

When “chain of custody isin question but thereisno evidence of any tampering, there
isapresumption that a system of regularity accompanied the handling of the evidence
if theexhibitsareall timeswithin official custody.” United Statesv. Brown, 136 F.3d
1176, 1182 (7th Cir. 1998)(citing United States v. Scott, 19 F.3d 1238, 1245 (7th
Cir. 1994)).

The "possibility of a break in the chain of custody of evidence goes to the weight of
the evidence, not its admissibility.” United Statesv. Brown, 136 F.3d 1176, 1182
(7th Cir. 1998)(citing United Statesv. Williams, 44 F.3d 614, 618 (7th Cir. 1995)).

Review of propriety of quashing a subpoena: abuse of discretion. United Statesv.
Lloyd, 71 F.3d 1256, 1268 (7th Cir. 1995), cert. denied, 116 S.Ct. 2511 (1996)(citing
United States v. McCollom, 815 F.2d 1087, 1089 (7th Cir. 1987)).

When evidence is excluded, formal offers of proof are not required; however, the
record must reflect the equivalent of a formal offer of proof (i.e., grounds for
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admissibility, what the evidence will prove, and the significance of the excluded
testimony.) United Statesv. Vest, 116 F.3d 1179, 1189 (7th Cir. 1997).

Evidence of Gang Affiliation:

The Court of Appeals reviews the district court’s ruling concerning the
admissbility of evidence of gang membership for clear abuse of discretion.
United States v. Westbrook, 125 F.3d 996, 1007 (7th Cir.), cert. denied,
Westbrook v. United States, 118 S.Ct. 643 (1997)(citing United States v.
Sargent, 98 F.3d 325, 328 (7th Cir. 1996)).

Evidence of gang affiliation is admissible in cases in which it is relevant to
demonstrate the existence of ajoint venture or conspiracy and arelationship
among its members. United States v. Westbrook, 125 F.3d 996, 1007 (7th
Cir.), cert. denied, 118 S.Ct. 643 (1997).

Because evidence of gang affiliation can taint adefendant in the eyes of ajury
it can also establish criminal intent or agreement to conspire, the Court of
Appeals examines the care and thoroughness with which a district judge
considered the admission or exclusion of gang-involvement evidence. United
States v. Westbrook, 125 F.3d 996, 1007 (7th Cir.), cert. denied, 118 S.Ct.
643 (1997).

Introduction of evidence that defendant was affiliated with gang, alegedly
violating defendant’s First Amendment rights, was harmless where it was
defendant’ s counsel who dlicited the testimony in question. United Statesv.
Hall, 109 F.3d 1227, 1231-1232 (7th Cir.), cert. denied, 118 S.Ct. 153
(1997).

Review of decision to admit information obtained via wiretap: abuse of discretion.
United States v. Adams, 125 F.3d 586, 595 (7th Cir. 1997).

When the government requests the authority for wire interception, it must
give (1) a complete statement detailing the other investigative procedures
attempted unsuccessfully or (2) a description of why other investigative
techniques would be unlikely to succeed or (3) a statement why other
techniqueswould betoo dangerous. Theserequirementsareinthealternative
and the government need only establish only one of the three. United States
v. Adams, 125 F.3d 586, 595 (7th Cir. 1997).
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Review of decision to admit into evidence a recording which includes unintelligible
portions. abuse of discretion. United Statesv. Singleton, 125 F.3d 1097, 1104 (7th
Cir. 1997).

A recording that is partially audible or unintelligible is admissible unless the
inaudible portions are "so substantial as to render the recordings as a whole
untrustworthy." United Statesv. Singleton, 125 F.3d 1097, 1104 (7th Cir.
1997)(citing United States v. Powers, 75 F.3d 335, 341 (7th Cir. 1996) and
United Statesv. Robinson, 956 F.2d 1388, 1395 (7th Cir.), cert. denied, 506
U.S. 1020 (1992)).

Thedistrict court has broad discretion in deciding whether to allow the use of
written transcripts to aid the jury in listening to recorded conversations.
United Statesv. Singleton, 125 F.3d 1097, 1105 (7th Cir. 1997), cert. denied,
Cox v. United States, 118 S.Ct. 898 (1998) (citing United Statesv. Howard,
80 F.3d 1194, 1199 (7th Cir. 1996)).

As long as the government complies with Title 3 of the Omnibus Crime
Control and Safe Street’s Act of 1968, 18 U.S.C. 82510, et seq., it may at
tria disclose the contents of the recordings of intercepted telephone callsin
whatever fashion it chooses, including the use of duplicate and compilation
tapes. United States v. Rivera, 153 F.3d 809, 812 (7th Cir. 1998).

A proper foundation for the admission of audiotapes may be established in
two ways: a chain of custody could establish that the tapes are in the same
condition as when recorded, or alternatively, other testimony could be used
to establish the accuracy and trustworthiness of the evidence. United States
v. Rivera, 153 F.3d 809, 812 (7th Cir. 1998).

Concerning the admissibility of tapes and/or transcripts of those tapes see
generaly United States v. Zambrana, 841 F.2d 1320 (7th Cir. 1988).

Review of the trial court’s decision to admit summary charts. abuse of discretion.
United Statesv. Brown, 136 F.3d 1176, 1182 (7th Cir. 1998)(citing United Statesv.
Doerr, 886 F.2d 944, 958 (7th Cir. 1989)).

Aslong as the underlying evidence is properly admitted, that evidence may be used
in preparing summaries. United States v. Brown, 136 F.3d 1176, 1182 (7th Cir.
1998).
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Review of whether sufficient evidence would alow jury to find that defendant
withdrew from conspiracy: denovo. United Statesv. Maloney, 71 F.3d 645 (7th Cir.
1995), cert. denied, 117 S.Ct. 295 (1996).

When the district court is faced with a Rule 104(a) proffer of expert scientific
testimony, it must determinewhether theexpert will testify to (1) scientific knowledge
that (2) will assist the trier of fact to understand or determine a fact issue. United
States v. Yoon, 128 F.3d 515, 527 (7th Cir. 1997)(citing Daubert v. Merrell Dow
Pharmaceuticals, Inc., 509 U.S. 579, 592 (1993)).

The Court of Appealsreviewsthedistrict court’ sfindings asto thereliability
and relevance of the expert testimony: de novo. United Statesv. Y oon, 128
F.3d 515, 527 (7th Cir. 1997)(citing United States v. Hall, 93 F.3d 1337,
1342 (7th Cir. 1996)).

Review of decision whether to admit expert testimony: abuse of discretion. United
States v. Sinclair, 74 F.3d 753, 756-757 (7th Cir. 1996).

Under Daubert, there is a two-part test to the admissibility of expert
testimony: the first part relates to the scientific validity of the expert’'s
methodology, while the second part is essentially arelevanceinquiry. United
States v. Hall, 93 F.3d 1337, 1342 (7th Cir. 1996).

Review of district court’ s adherence to framework set forth in Daubert: de
novo. United Statesv. Hall, 93 F.3d 1337, 1342 (7th Cir. 1996).

After the Court of Appealsdeterminesthat the district court properly applied
the Daubert framework, thereview of the district court’ sdecision to admit or
exclude expert testimony: abuse of discretion. United Statesv. Hall, 165F.3d
1095 (7th Cir. 1999)(citing General Elec. Co. v. Joiner, 118 S.Ct. 512, 517
(1997) and Target Mkt. Publ’g, Inc. v. Advo, Inc., 136 F.3d 1139, 1143 (7th
Cir. 19998)).

Review of denia of motion to appoint expert: abuse of discretion. United Statesv.
Danidls, 64 F.3d 311, 315 (7th Cir. 1995), cert. denied, 116 S.Ct. 745 (1996).

Determinations regarding Fed.R.Crim.P. 16 will only be reversed for abuse of
discretion prejudicial to the substantial rights of the defendant. United States v.
Sdlerno, 108 F.3d 730, 742 (7th Cir.), cert. denied, 117 S.Ct. 2517 (1997).
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Review of admissibility of demonstrative evidence: clear abuse of discretion. United
Statesv. Salerno, 108 F.3d 730, 742 (7th Cir.), cert. denied, 117 S.Ct. 2517 (1997).

Review of decision to send material to jury room: clear abuse of discretion. United
Statesv. Salerno, 108 F.3d 730, 742 (7th Cir.), cert. denied, 117 S.Ct. 2517 (1997).

Review of district court’s admission of rebuttal evidence: clear abuse of discretion.
United Statesv. Hall, 165 F.3d 1095 (7th Cir. 1999).

Harmlesserror (Fed.R.Crim.P. 52(a)): Evenif tria court erred in evidentiary ruling,
verdict will not be overturned if error was*harmless.” United Statesv. Marshall, 75
F.3d 1097 (7th Cir. 1996).

The error is harmless if the Court of Appealsis certain that the evidentiary
error did not have substantial and injurious effect or influence on jury’s
verdict. United States v. Sargent, 98 F.3d 325, 330 (7th Cir. 1996).

Harmful evidentiary error results only if error has substantial and injurious
effect or influence on the jury’s verdict. United States v. Lloyd, 71 F.3d
1256, 1269 (7th Cir. 1995), cert. denied, 116 S.Ct. 2511 (1996); United
States v. Irvin, 87 F.3d 860, 866 (7th Cir.), cert. denied, 117 S.Ct. 259
(1996).

Specific Rules of Evidence:
FED.R.EVID. 403 determinations:

One measure of the relevance of evidence is whether "“its exclusion would
leave a chronological and conceptua void in the story.”" United States v.
Westbrook, 125 F.3d 996, 1007 (7th Cir.), cert. denied, 118 S.Ct. 643 (1997)
(quoting Wilson v. Groaning, 25 F.3d 581, 584 (7th Cir. 1994) (quoting
United Statesv. Vretta, 790 F.2d 651, 655 (7th Cir.), cert. denied, 479 U.S.
851 (1986)).

Evidence may be excluded if its probative vaue is substantially outweighed
by the danger of unfair prgjudiceor if it would mislead thejury. United States
v. Williams, 133 F.3d 1048 (7th Cir. 1998).

In a prosecution for mailing threatening communications in violation of 18

U.S.C. 8876, the district court erred in allowing testimony of Illinois
Department of Corrections counselor regarding adisciplinary hearing held to
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determine if the defendant was responsible for sending the threatening letter
to an assistant state’s attorney. Under Rule 403, the testimony was highly
prejudicial because it would look to the jury asif the IDOC had resolved one
of theissuesin the case. United Statesv. Thomas, 155 F.3d 833, 836 (7th
Cir. 1998).

In cases involving threats, victim impact evidence is relevant to determine
whether defendants used or attempted to use force or threat of force to
intimidate or interfere with the rights of their victims. United States v.
Hartbarger, 148 F.3d 777, 782 (7th Cir. 1998).

Under Rule 403, evidenceis"unfairly prgudicial only if it will inducethe jury
to decide the case on an improper basis, commonly an emotional one, rather
than on the evidence presented.” United Statesv. Fawley, 137 F.3d 458, 466
(7th Cir. 1998)(quoting United Statesv. Vretta, 790 F.2d 651, 655 (7th Cir.
1986)).

Under Rule 403, the district court is required "to balance the questionable
relevance of the excluded testimony against the hazards of admitting that
evidence" United States v. Fawley, 137 F.3d 458, 466 (7th Cir.
1998)(quoting United States v. Pulido, 69 F.3d 192, 204 (7th Cir. 1993)).

Becauseit isacomparison of intangibles, adistrict court’ s Rule 403 balancing
is afforded a special degree of deference. United Statesv. Fawley, 137 F.3d
458, 466 (7th Cir. 1998)(quoting United Statesv. Glecier, 923 F.2d 496, 503
(7th Cir. 1991)).

FED.R.EVID. 404(b) determinations:

Review of district court’s decision to admit disputed evidence: abuse of
discretion. United Statesv. Lloyd, 71 F.3d 1256, 1264 (7th Cir. 1995), cert.
denied, 116 S.Ct. 2511 (1996); United Statesv. Hernandez, 84 F.3d 931, 933
(7th Cir. 1996).

"The decision to admit evidence will be reversed only when itisclear that the
guestioned evidence had no bearing upon any of theissuesinvolved in tria."

United States v. Lloyd, 71 F.3d 1256, 1264 (7th Cir. 1995), cert. denied,
116 S.Ct. 2511 (1996); United Statesv. Torres, 977 F.2d 321, 327 (7th Cir.
1992).
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Thetest for determining admissibility of Rule 404(b) evidenceis: (1) whether
the evidence is directed toward establishing a matter in issue other than the
defendant’ spropensity to commit the crime charged; (2) whether theevidence
shows that the other act is similar enough and close in time to be relevant to
the matter in issue; (3) whether the evidence is sufficient to support a jury
finding that defendant committed asimilar act; and (4) whether the probative
value of the evidence is not substantially outweighed by the danger of unfair
prejudice. United Statesv. Lloyd, 71 F.3d 1256, 1264 (7th Cir. 1995), cert.
denied, 116 S.Ct. 2511 (1996)(quoting United Statesv. Wilson, 31 F.3d 510,
514-515 (7th Cir. 1994)).

Evidence will be barred if offered to show propensity to commit the crime
charged. United States v. Shackleford, 738 F.2d 776, 779 (7th Cir. 1984).

Evidence demonstrating consciousness of guilt may be properly admitted
under Rule 404(b). U.S. v. Robinson, 161 F.3d 463, 466 (7th Cir. 1998).

Modus operandi evidence under 404(b) must bear a "singular strong
resemblanceto the pattern of the offensecharged" and thesimilaritiesbetween
the crimes must be sufficiently idiosyncratic to permit an inference of patterns
for purposes of truth. U.S. v. Robinson, 161 F.3d 463, 468 (7th Cir. 1998).

Admission of evidence of flight under 404(b) depends on the degree of
confidence with which the following four inferences can be drawn: (1) from
behavior to flight; (2) from flight to consciousness of guilt; (3) from
consciousness of guilt to consciousness of guilt concerning the crime charged;
and (4) from consciousness of guilt concerning the crime charged to actual
guilt of the crime charged. U.S. v. Robinson, 161 F.3d 463, 469 (7th Cir.
1998).

FED.R.EVID. 501

"Confidential communications between a licensed psychotherapist and her
patientsin the course of diagnosis or treatment are protected from compelled
disclosure under Rule 501 of the Federal Rules of Evidence." United States
v. Schwensow, 151 F.3d 650, 657 (7th Cir. 1998) (quoting Jaffee v.
Redmond, 518 U.S. 1, 10 (1996)).

The marital communications privilege protecting only communications made
in confidence, does not apply in the unusual circumstance where the spouse
seeking to invoke the communications privilege knows that the other spouse
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isincarcerated when the communication occurs. United States v. Madoch,
149 F.3d 596, 602 (7th Cir. 1998).

FED.R.EVID. 609:

Review of district court's decison to alow information concerning
defendant’s prior convictions (Fed.R.Evid. 609(a)(1)): abuse of discretion.
United States v. Smith, 131 F.3d 685, 687 (7th Cir. 1997) (citing United
States v. Hernandez, 106 F.3d 737, 740 (7th Cir. 1997)).

To attack adefendant’ scredibility, Rule 609(a)(1) providesthat evidencethat
the defendant has been convicted of a crime punishable by death or
imprisonment in excess of one year shall be admitted if the court determines
that the probative value of admitting the evidence outweighs its prejudicial
effect to defendant. United States v. Smith, 131 F.3d 685, 687 (7th Cir.
1997) (citing United Statesv. Hernandez, 106 F.3d 737, 740 (7th Cir. 1997)).

To determine whether the probative value of the evidence concerning a
defendant’ sprior conviction outweighsitsprejudicial effect, thedistrict court
should consider: (1) the impeachment value of the prior crime; (2) the point
in time of the conviction and the defendant’s subsequent history; (3) the
similarity between the past crime and the charged crime; (4) the importance
of the defendant’ s testimony; and (5) the centrality of the credibility issue.
United Statesv. Smith, 131 F.3d 685, 687 (7th Cir. 12/15/97) (citing United
States v. Hernandez, 106 F.3d 737, 740 (7th Cir. 1997)).

Under Rule 609, when adefense witnessis asked if the witness had ever been
convicted of afelony, the prosecution on cross-examination may inquire what
the felony was and when the conviction was obtained. United States v.
Fawley, 137 F.3d 458, 473 (7th Cir. 1998)(quoting United States v. Dow,
457 F.2d 246, 250 (7th Cir. 1972)).

"A district court's ruling on admission of evidence under Federa Rules of
Evidence404(b) and 403 isreviewed for abuse of discretion. Wemay reverse
a district court's decision to admit evidence only when it is clear that the
guestioned evidence had no bearing on any of theissuesinvolvedinthetria."
United States v. Saunders, 166 F.3d 907 (7th Cir. 1999)(citations omitted).

FED. R. EVID. 611(c):
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Under Rule 611(c), the district court has the discretion to allow or disallow
leading questions of a witness identified with an adverse party: once the
district court exerciseshisdiscretionin that regard, the movant must establish
an abuse of discretion to obtain areversal. United States v. Hall, 165 F.3d
1095 (7th Cir. 1999)(quoting United Statesv. O’ Brien, 618 F.2d 1234, 1242
(7th Cir. 1980)).

FED.R.EVID. 702:

Review of district court’s decision to admit or exclude evidence under Rule
702: abuse of discretion. United States v. Hall, 165 F.3d 1095 (7th Cir.
1999)(citing United States v. Larkin, 978 F.2d 964, 971 (7th Cir. 1992)).

Under thefirst part of the two part test to determine the admissibility
of expert testimony, the district court must "consider whether the
testimony has been subjected to the scientific methods; it must rule out
‘subjective belief or unsupported speculation.’”” United Statesv. Hall,
165 F.3d 1095, 1096 (7th Cir. 1999)(quoting Porter v. Whitehall
Labs, Inc., 9 F.3d 607, 614 (7th Cir. 1993)).

Concerning the first step in evauating the admissibility of expert
testimony, thedistrict court must determine"whether thereasoning or
methodology underlying the testimony is scientificaly valid." United
States v. Hall, 165 F.3d 1095 (7th Cir. 1999)(quoting Daubert v.
Merrill Dow Pharmaceuticals, Inc., 509 U.S. 579, 592-3 (1993)).

Under the second step to determine the admissibility of expert
scientific testimony, the district court must "determine whether the
evidence or testimony assists the trier of fact in understanding the
evidenceor in determining afact inissue.” United Statesv. Hall, 165
F.3d 1095 (7th Cir. 1999)(quoting Porter v. Whitehall Labs, Inc., 9
F.3d 607, 616 (7th Cir. 1993)).

Under the second step in the evaluation of the admissibility of expert
testimony, the district court must "consider whether the proposed
scientific testimony fits the issue to which the experts testified."
United Statesv. Hall, 165 F.3d 1095 (7th Cir. 1999).

A "district court may admit expert testimony only if such testimony will assist
the trier of fact to understand the evidence or determine a fact in issue."
United Statesv. Hall, 165 F.3d 1095 (7th Cir. 1999).
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The Seventh Circuit hasalong line of caseswhichreflect itsdisfavor of expert
testimony onthereliability of eyewitnessidentification. United Statesv. Hall,
165 F.3d 1095 (7th Cir. 1999)(referring to United Statesv. Daniels, 64 F.3d
311 (7th Cir. 1995); United States v. Larkin, 78 F.3d 964 (7th Cir. 1992);
United States v. Curry, 977 F.2d 1042 (7th Cir. 1992); United States v.
Hudson, 884 F.2d 1016 (7th Cir. 1989)).

Rule 702 compelsthedistrict court to consider "whether the expert testimony
would be misleading or confusing in the context of the trial." United States
v. Hall, 165 F.3d 1095 (7th Cir. 1999)(quoting United States v. Curry, 977
F.2d 1042, 1051 (7th Cir. 1992)).

Daubert doesnot underminethe Seventh Circuit’ sanalysisof theadmissibility
of expert scientific testimony under Rule 702 because the Seventh Circuit has
consistently affirmed district court decisions rejecting expert testimony
pertaining to the reliability of eyewitnessidentifications on abasisthat it will
not "assist the trier of fact" under Rule 702, rather than because such
testimony was unreliable under the Fryetest. United Statesv. Hall, 165 F.3d
1095 (7th Cir. 1999).

"Daubert’s general holding - setting forth the trial judge's generd
‘gatekeeping’ obligation - applies not only to testimony based on ‘ scientific’
knowledge, but also to testimony based on ‘technical’ and * other specialized’
knowledge." Kumho Tire Co., Ltd. v. Carmichael, 1999 WL 15244 at 4
(U.S. 3/23/99).

Hearsay:

Review of admissibility of hearsay evidence under Fed.R.Evid. 807 (formerly
804(b)(5))(residua unavailable witness exception): abuse of discretion.
United Statesv. Singleton, 125 F.3d 1097, 1106 (7th Cir. 1997), cert. denied,
Cox v. United States, 118 S.Ct. 898 (1998)(citing United States v. Seavoy,
995 F.2d 1414, 1418 (7th Cir.), cert. denied, 510 U.S. 954 (1993)).

A hearsay statement isadmissible under Rule807 (formerly 804(b)(5))
if the proponent can demonstrate the declarant is unavailable and the
statement contains "circumstantial guarantees of trustworthiness
equivaent to those inherent in the more specific exceptions provided
under Rule 804(b)(1-4)." United Statesv. Singleton, 125 F.3d 1097,
1106 (7th Cir. 1997)(quoting United Statesv. Snyder, 872 F.2d 1351,
1354 (7th Cir. 1989).
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The facts that the district court should consider in assessing the
trustworthiness of hearsay testimony include: (1) the character of the
witness for truthfulness and honesty, and the availability of evidence
on the issue; (2) whether the testimony was given voluntarily, under
oath, subject to cross-examination, and a penalty for perjury; (3) the
witness' relationship with both the defendant and the government and
his motivation to testify; (4) the extent to which the witness
testimony reflects his personal knowledge; (5) whether the witness
ever recants his testimony; (6) the existence of corroborating
evidence; and (7) the reasons for the witness' unavailability. United
States v. Bradley, 145 F.3d 889, 894 (7th Cir. 1998); United States
v. Singleton, 125 F.3d 1097, 1106 (7th Cir. 1997).

"Thislist of factors is neither exhaustive nor absolute, and each case
must be analyzed on its own facts." United States v. Singleton, 125
F.3d 1097, 1106 (7th Cir. 1997), cert. denied, Cox v. United States,
118 S.Ct. 898 (1998)(quoting United States v. Doerr, 886 F.2d 944,
956 (7th Cir. 1989)).

Test to determine whether statement is not hearsay because it is offered to
rebut a charge of recent fabrication: " (1) the declarant testifies at trial and is
subject to cross-examination; (2) the prior statement is consistent with the
declarant’ strial testimony; (3) the statement is offered to rebut an express or
implied charge of recent fabrication or improper motive; and (4) the statement
was made before the declarant had a motive to fabricate." United Statesv.
Williams, 128 F.3d 1128 (7th Cir. 1997) (quoting United States v. Fulford,
980 F.2d 1110, 1114 (7th Cir. 1992)).

If thefull requirements are not met, then the testimony is presumed to
be inadmissible hearsay. United States v. Williams, 128 F.3d 1128
(7th Cir. 1997).

A police officer or government agent may reconstruct the steps taken in a
criminal investigation, may testify about his contact with an informant, and
may describe the events leading up to a defendant’s arrest, but the officer’s
testimony must be limited to the fact that he spoke to an informant without
disclosing the substance of that conversation. United Statesv. Williams, 133
F.3d 1048 (7th Cir. 1998).

Hearsay testimony about an informant’s tip containing a specific charge of
criminality can be extremely prgjudicia because the jury may believe the
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testimony without any guarantee that it representsthe truth. United Statesv.
Williams, 133 F.3d 1048 (7th Cir. 1998)(citing United Statesv. L ovelace, 123
F.3d 650, 654 (7th Cir. 1997)).

Review of district court findings under Rule 801(d)(2)(E) (admission of co-
conspirator’ s statements) based on pre-trial Santiago proffers. clear error.
United Statesv. Yoon, 128 F.3d 515, 525-526 (7th Cir. 1997).

Under Santiago and its progeny, in order to allow the admission of
co-conspirators statements, the government must show, by a
preponderance of the evidence, that a conspiracy existed, that the
defendant and the declarant were membersof that conspiracy, and that
the statements sought to be admitted were made during and in
furtherance of that conspiracy. United Statesv. Y oon, 128 F.3d 515,
526 (7th Cir. 1997)(citing United States v. Santiago, 582 F.2d 1128,
1134 (7th Cir. 1978) and United States v. Rodriguez, 975 F.2d 404,
406 (7th Cir. 1992)).

Review of district court’s determination that a conspiracy existed by
apreponderance of the evidence: clear error. United Statesv. Petty,
132 F.3d 373, 378-80 (7th Cir. 1997).

While hearsay may support the existence of a conspiracy in part, the
Court of Appeals requires more than the statements of the
conspiratorsthemselvesto show aconspiracy. United Statesv. Petty,
132 F.3d 373, 380 (7th Cir. 1997)(citations omitted).

In addition to hearsay statements, the testimony of non-conspirators
or corroboration of facts contained in the statements of the
conspirators may combine to show a conspiracy. United States v.
Petty, 132 F.3d 373, 380 (7th Cir. 1997).

Under Rule 803(2) ahearsay statement may beintroduced into evidence asan
"exited utterance" only if: (1) a startling event occurred; (2) the declarant
makes the statement while under the stress of excitement caused by the
startling event; and (3) the declarant’ s statement rel ates to the startling event.
United Statesv. Hall, 165 F.3d 1095 (7th Cir. 1999)(citing United States v.
Sowa, 34 F.3d 447, 453 (7th Cir. 1994)).

To conclude that a declarant made a statement while "under the stress of
excitement caused by the event,” the court must be able to determine that the

35



declarant’ s state at the time the decl aration was made excluded the possibility
of conscious reflection. United States v. Hall, 165 F.3d 1095 (7th Cir.
1999)(quoting United States v. Moore, 791 F.2d 566, 571-72 (7th Cir.
1986)).

The length of time between the startling event and when the statement was
made is not dispositive of whether the declarant uttered the statement while
still under the stress of excitement caused by the startling event. United
Statesv. Hall, 165 F.3d 1095 (7th Cir. 1999) (citing United Statesv. Moore,
791 F.2d 566, 572 (7th Cir. 1986)).

To show astatement is an excited utterance, a proponent must show that the
statement was "made under such circumstances and so recently after the
occurrence of the transaction as to preclude the idea of reflection or
deliberation”. United Statesv. Hall, 165 F.3d 1095 (7th Cir. 1999)(quoting
Grossv. Greer, 773 F.2d 116, 120 (7th Cir. 1985)).

Review of district court’ s application of the business record exception to the
hearsay rule: abuse of discretion. United Statesv. Given, 164 F.3d 389 (7th
Cir. 1999).

"A party establishes a foundation for admission of business records
when it demonstratesthrough the testimony of aqualified witnessthat
the records were kept in the course of aregularly conducted business
activity, and that it was the regular practice of that business to make
records.” United Statesv. Given, 164 F.3d 389 (7th Cir. 1999).

Under the business record exception, a "qualified witness does not
need to be the person who prepared the records or have persond
knowledge of the information contained, but the witness must have
knowledge of the procedure by which the records were created."
United Statesv. Given, 164 F.3d 389 (7th Cir. 1999).

Under Rule 803(24), a hearsay statement must meet five requirements to be
admissible: (1) circumstantial guarantees of trustworthiness; (2) materiality;
(3) probative value; (4) the interests of justice; and (5) notice. United States
v. Hall, 165 F.3d 1095 (7th Cir. 1999)(citing Moffet v. McCauley, 724 F.2d
581, 583 (7th Cir. 1984)).
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The district court’s finding that a statement is trustworthy is critical to the
admission of a hearsay statement under 803(24). United Statesv. Hall, 165
F.3d 1095 (7th Cir. 1999).

Review of district court's determination of whether hearsay statement
contains the necessary "circumstantial guarantees of trustworthiness' to be
admitted: clear and prejudicial error of judgment. United Statesv. Hall, 165
F.3d 1095 (7th Cir. 1999)(citing United Statesv. Guinan, 836 F.2d 350, 354
(7th Cir. 1988) and United States v. Sinclair, 74 F.3d 753, 758-59 (7th Cir.
1996)).

Out-of -court statementsare general ly inadmissible because they are presumed
to beunreliable. United Statesv. Hall, 165 F.3d 1095 (7th Cir. 1999)(citing
United Statesv. Daniels, 848 F.2d 758, 795 (7th Cir. 1998)).

The proponent of hearsay evidence must "rebut the presumption of
unreliability by appropriate proof of ‘trustworthiness' ." United Statesv. Hall,
165 F.3d 1095 (7th Cir. 1999)(citing United Statesv. Daniels, 848 F.2d 785-
796 (7th Cir. 1998)).

Thetest to determine whether astatement is sufficiently reliable for purposes
of Rule 803(24) includes the following non-exhaustive factors: (1) "the
probable motivation of the declarant in making the statement;" (2) "the
circumstances under which it was made;” and (3) "the knowledge and
qualificationsof thedeclarant." United Statesv. Hall, 165 F.3d 1095 (7th Cir.
1999)(quoting Cook v. Hoppin, 783 F.2d 684, 690-91 (7th Cir. 1986)).

The"physical and mental condition of the declarant at the time a statement is
made can be grounds for excluding the hearsay statement as inherently
untrustworthy.” United Statesv. Hall, 165 F.3d 1095 (7th Cir. 1999)(citing
United States v. Wilkus, 875 F.2d 649, 655 (7th Cir. 1989)).
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FED. R. EVID. 804(b)(3):

Under Rule 804(b)(3) a hearsay statement may be admitted only if: (1) the
declarant’ sstatementswere against the declarant’ sinterest; (2) corroborating
circumstances exist which clearly indicate the trustworthiness of the
declarant’ sstatement; and (3) thedeclarant isunavailableasawitness. United
Statesv. Hall, 165 F.3d 1095 (7th Cir. 1999).

Review of adistrict court’ sdetermination of the trustworthiness of an out-of -
court statement: clearly erroneous. United Statesv. Hall, 165 F.3d 1095 (7th
Cir. 1999)(quoting United States v. Garcia, 897 F.2d 1413, 1420 (7th Cir.
1990)).

"Rule 804(b)(3) requiresthe exclusion of out-of-court statements offered to
exculpate the accused unless there are corroborating circumstances that
‘clearly indicate’ thetrustworthiness of the statement.” United Statesv. Hall,
165 F.3d 1095 (7th Cir. 1999)(quoting United States v. Garcia, 897 F.2d
1413, 1420 (7th Cir. 1990)).

Due Process Hearsay Exception:

Where circumstances reveal confessions to be reliable, the defendant’ s due
process rights are violated when those confessions are not alowed into
evidence because they are hearsay. United Statesv. Hall, 165 F.3d 1095 (7th
Cir. 1999)(citing Chambersv. Mississippi, 410 U.S. 284, 302 (1973)).

In Chambers, the circumstances which provided considerable assurance of
reliability included: (1) each statement was made spontaneously to a close
acquaintance shortly after the murder had occurred; (2) each statement was
corroborated by some other evidence in the case whether it was the
declarant’s sworn confession, eyewitness testimony or evidence linking the
declarant to the murder weapon; (3) each statement was against declarant’s
interest; and (4) the declarant was available to be cross-examined under oath
about his out-of-court statements. United Statesv. Hall, 165 F.3d 1095 (7th
Cir. 1999)(citing Chambersv. Mississippi, 410 U.S. 284, 300-01 (1973)).

In Green v. Georqia, 442 U.S. 95 (1979), the Supreme Court also admitted
hearsay statements because they were sufficiently reliable based on the
following factors: (1) the declarant made the statement spontaneously to a
close friend; (2) there was ample evidence corroborating the confession; (3)
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the statement was against interest; (4) the government considered the
testimony sufficiently reliable to use against the co-defendant. United States
v. Hall, 165 F.3d 1095 (7th Cir. 1999).

The district court "must allow defendants to put reliable third-party
confessions before the jury, despite the hearsay, when necessary to assist in
separating the guilty fromtheinnocent." United Statesv. Hall, 165 F.3d 1095
(7th Cir. 1999)(quoting Carson v. Peters, 42 F.3d 384, 384 (7th Cir.
1994)(emphasis added)).

The Seventh Circuit has understood " Chamber sand Green asestablishing the
rule that ‘if the defendant tenders vital evidence the judge cannot refuse to
admit it without giving a better reason than it is hearsay.”" United Statesv.
Hall, 165 F.3d 1095 (7th Cir. 1999)(Carson v. Peters, 43 F.3d 384, 387 (7th
Cir. 1994)).

Where the "government doesin fact introduce a statement at trial and usesit
to secure a conviction against the declarant, acourt should not later preclude
aco-defendant from offering that statement in histrial merely onthe basisthat
the statement is hearsay.” United States v. Hall, 165 F.3d 1095 (7th Cir.
1999)(limiting Rivera v. Director, 915 F.2d 280 (7th Cir. 1990)).

Evidence Procedure:

Review of determination of whether a defendant has shown cause for failure to file
atimely notice of intent to call an expert witness Fed.R.Crim.P. 12.2(b): abuse of
discretion. United States v. Weaver, 882 F.2d 1128, 1135-36 (7th Cir. 1989).

The Court of Appealsreviewsadistrict court’s decision to bar surrebuttal testimony
for an abuse of discretion. United States v. Wilson, 134 F.3d 855 (7th Cir. 1998).

Great deferenceis accorded to the discretion and judgment of thetrial court to grant
or deny a party’s motion for rebuttal or surrebuttal testimony. United States v.
Wilson, 134 F.3d 855 (7th Cir. 1998).

EVIDENTIARY HEARING: Anevidentiary hearingisnot required to resolveevery motion
or objection raised by the parties. If thereisafactual dispute that could affect the outcome
of the motion or objection, however, the denia of an evidentiary hearing may be reversible
error.
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Review of district court’ s decision about whether to hold a Brady hearing: abuse of
discretion. United Statesv. Austin, 54 F.3d 394, 401 (7th Cir. 1995).

Review of denial of motioninlimineto exclude evidence: abuse of discretion. United
Statesv. Watts, 95 F.3d 617, 619 (7th Cir. 1996); United Statesv. Motley, 940 F.2d
1079, 1083-84 (7th Cir. 1991).

Review of district court’ sdenial of ahearing to challenge the deportation proceeding
inanillegal re-entry case on the grounds of untimeliness. abuse of discretion. United
States v. Coronado-Navarro, 128 F.3d 568 (7th Cir. 1997).

Review of determination that evidentiary hearing unnecessary to determine if police
“seized” defendant: clear error. United Statesv. Rodriguez, 69 F.3d 136, 140 (7th
Cir. 1995).

Under 28 U.S.C. 8636(b)(1), "when a district judge designates a magistrate to
conduct an evidentiary hearing, the district judge ‘ may also receive further evidence
on the matter." United Statesv. Meyer, 157 F.3d 1067, 1078 (7th Cir. 1998).

EXCULPATORY EVIDENCE: See BRADY

EXCUSABLE NEGLECT (for failuretotimely filenotice of appeal): If defense counsel
has failed to file atimely notice of appeal, the court may alow the filing of alate notice of
apped if the defendant or defense counsel can show excusable neglect.

Thetest asto what constitutes excusable neglect isan "equitable one," taking account
of "al relevant circumstances surrounding the party’s omission." United States v.
Brown, 133 F.3d 993 (7th Cir. 1998)(quoting Pioneer Investment Services Co. v.
Brunswick Assoc., 507 U.S. 380, 395 (1993)).

Circumstances surrounding an excusabl e neglect determination include the danger of
prejudice to the nonmoving party, the length of the delay and its potential impact on
judicia proceedings, the reason for the delay, including whether it was within the
reasonable control of the movant, and whether the movant acted in good faith.
United States v. Brown, 133 F.3d 993 (7th Cir. 1998)(quoting Pioneer Investment
Services Co. v. Brunswick Assoc., 507 U.S. 380, 395 (1993)).

The standard is a balancing test, meaning that a delay might be excused if where the
reasons for the delays are not particularly compelling. United Statesv. Brown, 133
F.3d 993 (7th Cir. 1998)(quoting Pioneer Investment Services Co. v. Brunswick
Assoc., 507 U.S. 380, 395 (1993).
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“The federal rules are complex - aminefield for lawyers not experienced in federal
practice.” United States v. Brown, 133 F.3d 993 (7th Cir. 1998)(quoting Pioneer
Investment Services Co. v. Brunswick Assoc., 507 U.S. 380, 395 (1993)).

An experienced federa criminal litigator’ sfailureto file atimely notice of appea was
not excusable neglect under F.R.A.P. 4(b), even though the attorney relied on
F.R.C.P. 45(a) which alows exclusion of Saturday, Sunday and legal holidays in
determining the time of filing when the deadlineisten daysor less. Rule 45(a) of the
Crimina Rules governs procedure in the district courts, not in the Court of Appeals.
United States v. Guy, 140 F.3d 735, 736 (7th Cir. 1998).

EXIGENT CIRCUMSTANCES: See SEARCH AND SEIZURE
EXPERTS: See EVIDENCE

EYEWITNESSIDENTIFICATIONS: Although the average person tends to believe that
eyewitness identifications are one of the most reliable forms of identification, recent studies
have shown otherwise. Eyewitness identifications can be challenged on the suggestiveness
of the identification process or by challenging the witness' ability to observe the defendant.
Some appellate courts have begun to allow expert witnesses to testify about the limitations
of eyewitnessidentifications. If the defense hasbeen denied the opportunity to present expert
witness testimony on eyewitness identification, the denia can be challenged on appeal.

“[E]yewitnesses may give unreliable testimony, because of the shortcomings of
memory, the difficulty of categorizing facial features of other ethnic groups, and the
tricks the mind plays on people desperate to pin the blame on someone.” Wright v.
Gramley, 125 F.3d 1038, 1043 n. 4 (7th Cir. 1997)(quoting United States v. Cook,
102 F.3d 249, 252 (7th Cir. 1996)).

"In cases where witness identification is an issue, the trial judge, must at the
defendant’s request, instruct the jury about eyewitness identification testimony."
United States v. Hall, 165 F.3d 1095 (7th Cir. 1999)(quoting United States v.
Anderson, 739 F.2d 1254, 1258 (7th Cir. 1984)).

FINE: A fineis an authorized penalty for nearly al federa offenses. In many cases the
district court will find that the defendant does not have the ability to pay afine. If afineis
imposed, appellate counsel should ensure that the fine is within the range authorized by
statute and by the guidelines.
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Determining theimposition of afine, the Court of Appealsreviewsthedistrict court’s
factual determinations for clear error, but its interpretations of the sentencing
guidelines: de novo. United States v. Petty, 132 F.3d 373, 382 (7th Cir. 1997).

Theguideineonly requiresthat thedistrict court "shall consider” therelevant factors.
United States v. Petty, 132 F.3d 373, 382 (7th Cir. 1997).

Express or specific findings regarding each of the relevant factors to be considered
before imposing afine are not required. United States v. Petty, 132 F.3d 373, 382
(7th Cir. 1997) (quoting United States v. Bauer, 129 F.3d 962 (7th Cir. 1997)).

Adopting the PSR suffices for express or specific findings concerning the imposition
of afine. United Statesv. Petty, 132 F.3d 373, 382 (7th Cir. 1997).

The Court of Appeals will remand the imposition of a fine when the district court
adopts the factual findings contained in the presentence report but deviates from a
firm recommendation, if any, made by the United States Probation office. United
States v. Petty, 132 F.3d 373, 383 (7th Cir. 1997).

FORFEITURE: Authorities may seek forfeiture of assets both civilly and criminally.
Through the asset forfeiture laws, many law enforcement agencies have been ableto asmuch
as triple their appropriated budgets. Accordingly, forfeiture issues are important and
increasingly more frequent issues, especialy in the context of drug offenses.

After defendant isconvicted of racketeeringunder 18 U.S.C. 81962, 18 U.S.C. 81963
provides for the forfeiture of, among other things, any interests the defendant hasin
property acquired through racketeering activity and any property acquired with the
proceeds of racketeering activity. 81963(m), the substitute assets provision, allows
the government to take other property of the defendant when, for one reason or
another, the illegally obtained property cannot be located. United Statesv. Infelise,
159 F.3d 300, 301 (7th Cir. 1998).

The government, under 18 U.S.C.83742(b) may appeal forfeitureissuesbased on 18
U.S.C. 81963(m). United Statesv. Infelise, 159 F.3d 300, 301-302 (7th Cir. 1998).

Property characterized as non-forfeitable pursuant to ERISA (26 U.S.C. 8408(b)) is
nevertheless forfeitable under 18 U.S.C. 81963(m). United States v. Infelise, 159
F.3d 300, 305 (7th Cir. 1998).
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Property which was involved in money laundering or traceable to such property is
forfeitable under 18 U.S.C. §8982(a)(1). United States v. Kirschenbaum, 156 F.3d
784, 788-789 (7th Cir. 1998).

Under 18 U.S.C. §8982(b)(1)(A), the government may obtain a pre-conviction
restraining order over property aleged in an indictment to be forfeitable under
8982(a)(1) without regard to whether it wasinvolved in federal drug offenses. United
States v. Kirschenbaum, 156 F.3d 784, 790 (7th Cir. 1998).

18U.S.C. 8853(€e)(1)(B) permitspre-indictment protectiveorders, but requiresnotice
and an opportunity for a hearing by persons appearing to have an interest in the
property. United States v. Kirschenbaum, 156 F.3d 784, 792 (7th Cir. 1998).

18 U.S.C. 8853(e)(1)(A) does not require a hearing for post-indictment protective
orders. United States v. Kirschenbaum, 156 F.3d 784, 792 (7th Cir. 1998).

Restraining forfeitable funds without a hearing does not violate a defendant’s Sixth
Amendment right to counsel of hischoice. United Statesv. Kirschenbaum, 156 F.3d
784, 792 (7th Cir. 1998).

Protective ordersunder 18 U.S.C. 8853(e)(1), and thus 8982(b)(1) by incorporation,
are not binding on third parties. United States v. Kirschenbaum, 156 F.3d 784, 794
(7th Cir. 1998).

Interlocutory appeal under 28 U.S.C. 81292(a)(1) isappropriatefor protective orders
entered pursuant to 8982(b), dealing with forfeitable property under 18 U.S.C.
8982(a)(1). United States v. Kirschenbaum, 156 F.3d 784, 788 (7th Cir. 1998).

GUILTY PLEA: The vast mgority of crimina cases result in guilty pleas. If your client
wishesto challengethevalidity of hisor her plea, Federal Rule of Criminal Procedure 11 must
be consulted. Rule 11 sets forth the issues a district court must cover before accepting a

guilty plea

Agreements reached under Rule 11(a)(2) are plea agreements for purposes of
8§1B1.2(a). United Statesv. Loos, 165 F.3d 504 (7th Cir. 1998).

Under 81B1.2(a), theword " stipul ation" meansany acknowledgment by the defendant
that he committed the acts that justify the use of a more serious guideline. United
Statesv. Loos, 165 F.3d 504 (7th Cir. 1998).
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Under 81B1.2(a), a defendant’s "protection against undue severity lies not in the
reading ‘stipulation’ as requiring aformal agreement . . . but in taking seriously the
requirement that the basis of the more serious offense be established * specifically.’”
United Statesv. L oos, 165 F.3d 504 (7th Cir. 1998).

A defendant isentitled to plead guilty unlessthe court can articulate a" sound reason”
for rgjecting the plea. United Statesv. Kraus, 137 F.3d 447, 454 (7th Cir. 1988).

A guilty pleaconstitutes awaiver of non-jurisdictional defects occurring prior to the
plea, including Fourth Amendment claims. United Statesv. Cain, 155 F.3d 840, 842
(7th Cir. 1998).

Remedy for flawed plea colloquy: defendant may withdraw plea. United States v.
Padilla, 23 F.3d 1220, 1224-1225 (7th Cir. 1994); United States v. Fountain, 777
F.2d 351, 357 (7th Cir. 1985), cert. denied, Granger v. United States, 475 U.S. 1029
(1986).

Denial of a motion to withdraw guilty plea: abuse of discretion. United Statesv.
Edwards, 90 F.3d 199, 203 (7th Cir. 1996), cert. denied, 118 S.Ct. 734 (1998);
United States v. Jones, 87 F.3d 954, 956 (7th Cir. 1996).

F.R.C.P. 32(e) permits adefendant to withdraw aguilty plea upon a showing
of "any fair and just reason.” U.S. v. Salgado-Ocampo, 159 F.3d 322, 324
(7th Cir. 1998).

Failure to raise a particular basis for withdrawal of a guilty pleain a
Rule 32(e) motion constitutesawaiver andisreviewed for plainerror.
U.S. v. Salgado-Ocampo, 159 F.3d 322, 325 (7th cir. 1998).

The Court of Appeals usesa*“totality of thecircumstances’ test to determinewhether
the defendant was informed of hisrights. United States v. Fox, 941 F.2d 480, 484
(7th Cir. 1991), cert. denied, 502 U.S. 1102 (1992).

In applying thetotality of the circumstancestest, court need only satisfy itself
that defendant was informed of his rights and understood the consequences
of hisplea. U.S. v. LeDonne, 21 F.3d 1418 (7th Cir.), cert. denied, 513 U.S.
1020 (1994).

To determine whether failure of district court to properly advise defendant prior to
defendant’s entry of guilty pleais harmless, the Court of Appeals decides whether



fallureinterfered with defendant’ s ability to makeinformed and intelligent decisionto
plead guilty. McCleesev. United States, 75 F.3d 1174, 1181 (7th Cir. 1996).

Failure of district court to inform defendant that any statement he made at
change of plea hearing could be used in perjury prosecution was harmless
error where the defendant was not presently being prosecuted for perjury and
there was no such prospective prosecution. United Statesv. Graves, 98 F.3d
258, 259 (7th Cir. 1996).

HABEAS CORPUS AND 28 U.S.C. § 2255: A petition for awrit of habeas corpusis a
collateral attack onthepetitioner’ sconviction or sentence. Generally, habeascorpuspetitions
are limited to raising constitutional defects in the petitioner’s conviction or sentence.

Generd:

The law regarding petition by state prisoners to federal courts based on alleged
violations of the petitioner’ s federa rights, and the counterpart for federal prisoners
are codified at 28 U.S.C. § 2254 and 28 U.S.C. § 2255, respectively. Both are civil
proceedingsattended by complex procedural requirements. Significant changestothe
law of habeas corpus were implemented on April 24, 1996 by the signing of the
Antiterrorism and Effective Death Penalty Act of 1996. Habeas Corpus Checklists
(1998 ed., West) by Ira Robbins, contains a special 173-page section discussing the
act and early attempts by the courtsto clarify itsmeaning, and isagood starting place
for counsel appointed on either a“true habeas’ or a § 2255 petition.

Petitionsfiled before enactment of AEDPA are evaluated according to the standards
that existed before the AEDPA’s amendment. See Wright v. Gramley, 125 F.3d
1038, 1041 (7th Cir.1997)(citing Lindh v. Murphy, 117 S.Ct. 2059 (1997)).

The AEDPA appliesto all motionsfiled after its effective date, unlessthe movant had
reasonably relied on the previous law in holding back a ground presented in the
successive motion. In re Davenport, 147 F.3d 605, 608 (7th Cir. 1998)(referring to
Alexander v. United States, 121 F.3d 312, 314-15 (7th Cir. 1997) and citing Burris
v. Parke, 95 F.3d 465 (7th Cir. 1996)(en banc)).

Theessential function of habeas corpus"isto giveaprisoner areasonable opportunity
to obtain ardiablejudicia determination of thefundamental legality of hisconviction
and sentence.” Inre Davenport, 147 F.3d 605, 609 (7th Cir. 1998)(citing Carafasv.
Lavallee, 391 U.S. 234, 238 (1968); Price v. Johnston, 334 U.S. 266, 283 (1948)).
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New "rules generaly should not be applied retroactively to cases on collatera
review," that is, cases which have become fina before the rules are announced.
Kurzawav. Jordan, 146 F.3d 435, 444, n. 10 (7th Cir. 1998)(quoting Teaguev. L ane,
489 U.S. 288, 305 (1989)).

Appellate counsel is ineffective if counsel fails to raise issues that are both obvious
and clearly stronger than the issue raised. Williamsv. Parke, 133 F.3d 971, 974 (7th
Cir. 1998).

A lawyer’ sfailureto get probative evidence suppressed “ cannot beineffective
assistance, because the defendant cannot show ‘prejudice’ from the use of
evidence that increases the probability of an accurate verdict.” United States
v. Evans, 131 F.3d 1192, 1193 (7th Cir. 1997).

In a second federal habeas petition, the petitioner waived any claim that his
trial counsel was ineffective where, in a prior habeas proceeding, the
defendant represented to the district court that there was no basis for such a
clam. Stewart v. LaGrand, 119 S.Ct. 1018, 1021 (1999).

§2241 petitionisaproper vehicle for challenging the continuation of parole. Vaona
v. U.S,, 138 F.3d 693, 695 (7th Cir. 1998).

A habeas petition contesting the revocation of parole is moot where the
petitioner isreleased while the petition is pending on appeal, notwithstanding
possible future effects of a parole revocation. Diaz v. Duckworth, 143 F.3d
345, 345 (7th Cir. 1998) (citing Spencer v. Kemna, 523 U.S. 1 (1998)).

A habeas petition aleging due process violations in connection with prison
disciplinary action isrendered moot when, whilethe petitionis pending on appedl, the
petitioner is deported. Diaz v. Duckworth, 143 F.3d 345, 348 (7th Cir. 1998).

The court looks for "some evidence" to support denia of good time credits
or placement in disciplinary segregation. Sylvester v. Hanks, 140 F.3d 713,
714 (7th Cir. 1998).
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Habeas Corpus §2254:
Generd:

“[B]oth before and after the passage of the [AEDPA,] collateral relief under § 2254
has been available only when the custody violates the Constitution, treaties, or laws
of theUnited States. Errorsof statelaw, such astheimproper admission of evidence,
do not support awrit of habeas corpus.” Gonzaez v. DeTdlla, 127 F.3d 619, 621
(7th Cir. 1997)(citations omitted).

When reviewing a habeas petition based on an evidentiary ruling in state
court, the Court of Appeals, is "limited to deciding whether a conviction
violated the Constitution, laws, or treaties of the United States.” Koo v.
McBride, 124 F.3d 869, 874 (7th Cir. 1997)(citing Estelle v. McGuire, 502
U.S. 62, 68 (1991)).

"The ‘substance’ of the federal claim is al that is needed to be ‘fairly
presented’ in state court; a habeas petitioner may reformulate somewhat his
arguments on collateral appeal.” Kurzawav. Jordan, 146 F.3d 435, 443 (7th
Cir. 1998).

The petitioner in a § 2254 habeas proceeding is not entitled to raise a claim that
evidence should have been excluded on the basis of a Fourth Amendment violation
unless he can show he was denied the opportunity to fully and fairly litigate the clam
at trial and on direct review. Stonev. Powell, 428 U.S. 465 (1976). However, the
restriction of Stone v. Powell “does not extend to a state prisoner’s claim that his
conviction rests on statements obtained in violation of the safeguards mandated by
Mirandav. Arizona, 384 U.S. 436 (1966).” Withrow v. Williams, 507 U.S. 680, 683
(1993).

The test for whether a claim has been fully and fairly litigated is whether: 1)
the petitioner clearly informed the state court of the factual basis of hisclaim
and argued that his Fourth Amendment rightswere violated; 2) the state court
carefully and thoroughly analyzed thefacts; and 3) the state court applied the
proper constitutional case law to the facts. Weber v. Murphy, 15 F.3d 691,
694 (7th Cir.), cert. denied, 511 U.S. 1097 (1994); see also, United States ex
rel. Bostick v. Peters, 3 F.3d 1023 (7th Cir. 1993)(holding that the petitioner
was denied afull and fair opportunity to litigate his Fourth Amendment claim
where the state courts had denied him an evidentiary hearing despite the
existence of genuine factual issues).
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Anevidentiary hearing isrequired if ahabeas petitioner allegesfactswhich, if proven,
would entitle the petitioner to relief and the state courts, for reasons beyond the
control of the petitioner, never considered the clam in afull and fair hearing. Wright
v. Gramley, 125 F.3d 1038, 1044 (7th Cir. 1997).

In reviewing clams of a Batson violation based on gender-based peremptory
challenges, federal courts disregard the state court’s legal conclusions and reach
independent judgments on the issues, Koo v. McBride, 124 F.3d 869, 872 (7th Cir.
1997), but give deference to the state court’ s findings of fact. Koo v. McBride, 124
F.3d 869, 872 (7th Cir. 1997)(citation omitted).

The Court of Appeals has no authority to question a state supreme court’s
interpretation of state law. Koo v. McBride, 124 F.3d 869, 876 (7th Cir. 1997).

§2254(d)(1) does not interfere with federal court's authority to say what
constitutional law is but does require federal courts to respect state's reasonable
applications of those principlesto particular cases. Pack v. Page, 147 F.3d 586, 588
(7th 1998).

Under 82254(d)(1), "when federal congtitutional law calls for the exercise of
discretion, and thus poses a question of degree, ‘a reasonable, thoughtful answer
reached after full opportunity to litigate is adequate to support the judgment’ ™. Pack
v. Page, 147 F.3d 586, 588 (7th 1998)(quoting Lindh v. Murphy, 96 F.3d 856, 868-
71 (7th Cir. 1996)(en banc), overruled on different grounds, Lindh v. Murphy, 521
U.S. 320 (1997)).

Section 2254(d)(1) limits collateral attack to errors so grave that the state’ s handling
of the litigation must be called unreasonable. Pack v. Page, 147 F.3d 586, 589 (7th
1998).

For 82254 petitions, the statute of limitations does not begin to run until April 24,
1996, the AEDPA'’ s enactment date. Gendron v. United States, 154 F.3d 672, 675
(7th Cir. 1998).

Procedural Default, Waiver, and Exhaustion:

“Before a federal court may address the merits of a § 2254 habeas petition, a
petitioner must have provided the state courts with a full and fair opportunity to
review hisclams.” Boerckel v. O’ Sullivan, 135 F.3d 1194, 1196 (7th Cir. 1998),
cert. granted, 119 S.Ct. 508 (1998)(citations omitted). He must have exhausted his
state remediesand not have procedurally defaulted hisclaims. 1d. Presentation of the
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issuesin whatever state appeal petitioner had as of right satisfies both the exhaustion
and fair presentment requirements. The petitioner is not also required to raise the
issuein apetition for leave to appeal to the state supreme court to avoid waiver. Id.

The law of procedural default requires federal courts to defer to state
procedural rules that bar substantive review of a claim, absent a showing of
cause for the default and that petitioner will suffer actual prejudice if the
clams are not heard. See, e.q., Sawyer v. Whitley, 505 U.S. 333 (1992);
Murray v. Carrier, 477 U.S. 478, 485-86 (1986); Wainwright v. Sykes, 433
U.S. 72, 88-89 (1977).

Similarly, a habeas petitioner who failed to develop a material fact in a state
court proceeding must show “ cause and prejudice” in order to have the
matter reviewed. Wright v. Gramley, 125 F.3d 1038, 1043 (7th Cir.
1997)(citing Keeney v. Tamayo-Reyes, 504 U.S. 1 (1992)).

A federal court can only review aproceduraly defaulted claim when
“cause and prejudice” has not been established if failure to consider
the claim is likely to result in a fundamental miscarriage of justice,
such aswherethe petitioner presents* evidence of innocence so strong
that a court cannot have confidence in the outcome of thetrial unless
the court is also satisfied that the trial was free of non-harmless
constitutional error.” Schlup v. Delo, 513 U.S. 298 (1995).

The Seventh Circuit will consider a constitutional argument waived if the
petitioner’ s argument to the state court did not: "(1) rely on pertinent federal
cases employing congtitutional analysis, (2) rely on state cases applying
constitutional analysis to a smilar factua situation; (3) assert the claim in
terms so particular as to call to mind a specific constitutional right; or (4)
allege a pattern of facts that is well within the mainstream of constitutional
litigation .... However, the presence of any one of these factors, particularly
factors (1) and (2), does not automatically avoid a waiver; the court must
consider the specific facts of each case.” Kurzawav. Jordan, 146 F.3d 435,
441 (7th Cir. 1998)(quoting Pierson v. O'Leary, 959 F.2d 1385, 1393 (7th
Cir. 1992)).

The bottom line to the Seventh Circuit’ s walver test is that the "task
of the habeas court in adjudicating any issue of fair presentment is
assessing, in concrete, practical terms, whether the state court was
aufficiently alerted to the Federal Constitutional nature of theissue to
permit it to resolve that issue on afederal basis." Kurzawav. Jordan,
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146 F.3d 435, 442 (7th Cir. 1998)(quoting Verdin v. O’ Leary, 972
F.2d 1467, 1476 (7th Cir. 1992)).

Where the state finds that a petitioner has waived an issue for review but
proceeds to rule on the merits of the issue anyway, the issue is not
procedurally defaulted for habeas purposes. Robertson v. Hanks, 140 F.3d
707, 709 (7th Cir. 1998).

A district court is permitted to consider awaiver defense belatedly raised by
the state, even to raise that defense sua sponte, but the court is not permitted
to override the state’'s decision implicit or explicit to forego that defense.
Kurzawayv. Jordan, 146 F.3d 435, 440 (7th Cir. 1998)(quoting Henderson v.
Thieret, 859 F.2d 492, 498 (7th Cir. 1988)).

If the state does not explicitly or implicitly forego the waiver defense,
the Court of Appeals may make sua sponte inquiry into whether a
procedural defaultismanifest "and decidewhether comity andjudicial
efficiency make it appropriate to consider the merits' of the
petitioner’s arguments. Kurzawav. Jordan, 146 F.3d 435, 440 (7th
Cir. 1998)(quoting Galowaski v. Murphy, 891 F.2d 629, 634-35, n.
11 (7th Cir. 1989)).

A habeas corpus petitioner does not procedurally default an issue which he
falstoraisein apetition for discretionary leave to appeal to a State Supreme
Court where state law would not view that faillure asaforfeiture of the claim.
Jenkinsv. Nelson, 157 F. 3d 485, 498 (7th Cir. 1998).

Clams raised on post-conviction appeal before the Illinois Appellate Court
but not included in the petition for leave to appeal to the Illinois Supreme
Court are not procedurally defaulted for federa habeas purposes. White v.
Godinez, 143 F.3d 1049, 1053 (7th Cir. 1998).

"A state law procedura rule is not adequate to prevent federal review if the
petitioner could not have been ‘ deemed to have been apprised of [therul€e' s
existence' at the time he omitted the procedural step in question.” Moorev.
Parke, 148 F.3d 705, 709 (7th Cir. 1998)(referring to NAACPv. Alabamaex
rel Patterson, 357 U.S. 449, 457 (1958); Barr v. Columbia, 378 U.S. 146
(1964)).

A petitioner procedurally defaults a claim as to the unconstitutionality of a
particular type of method of execution, i.e., letha gas, where the he failsto
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raise the issue in his direct appeal and there was sufficient debate about the
constitutionality of the method at the time of the direct appeal Stewart v.
LaGrand, 119 S.Ct. 1018, 1021 (1999)

28 U.S.C. §2255:

“The Supreme court has articulated that a 8 2255 motion is not avehicle to advance
arguments that were not made on direct appeal, especialy if the argument relies
entirely on astatute. An error of law not originally raised on direct appeal may only
be brought under § 2255 if the error gives rise to a ‘fundamental defect which
inherently results in a complete miscarriage of justice.’” Arango-Alvarez v. United
States, 134 F.3d 888 (7th Cir. 1998)(citations omitted).

“[N]Jonconstitutiona errorswhich could have been raised on appeal but were
not, are barred on collatera review--regardless of cause and prejudice.”
Arango-Alvarez v. United States, 134 F.3d 888 (7th Cir. 1998)(citations
omitted).

Relief under 28 U.S.C.8 2255 “is available for a case in which the defendant
argues that the conduct for which he was convicted never roseto the level of
afedera offense” Howard v. United States, 135 F.3d 506, 508 (7th Cir.
1998).

In reviewing denials of motions to vacate, set aside, or correct the sentence,
guestions of law are reviewed de novo and factua determinations are
reviewed for clear error. Stoiav. United States, 109 F.3d 392, 395 (7th Cir.
1997); Bond v. United States, 77 F.3d 1009 (7th Cir.), cert. denied, 117 S.Ct.
270 (1996).

"A federal prisoner should be permitted to seek habeas corpus only if he had no
reasonable opportunity to obtain earlier judicial correction of afundamental defect in
his conviction or sentence because the law changed after hisfirst 82255 motion": the
change of law has to have been made retroactive by the Supreme Court; the change
of law must be a change that eludes the permission in 82255 for successive motions,
and the "change in law" is not to be equated to a difference between the law in the
circuit in which the prisoner was sentenced and the law in the circuit in which heis
incarcerated. In re Davenport, 147 F.3d 605, 611-12 (7th Cir. 1998).

Under the AEDPA, successive 82255 motions may only be filed if "the prisoner
tenders either newly discovered evidence that shows heis not guilty or anew rule of
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constitutional law made retroactive by the Supreme Court". In re Davenport, 147
F.3d 605, 607 (7th Cir. 1998).

A successive 82255 petition is permissible where the second petition alleges
that the conduct of counsel in thefirst habeas proceeding affected theintegrity
of that first proceedings. Banksv. U.S., No. 99-1037, dlip op. p. 2 (7th Cir.
2/8/99).

Habeas petitioner under 82241 is not subject to the prior approval
requirement for successive petitions under 82255 18 so long as the petition
does not challengethe validity of afederal conviction or sentence. Vaonav.
U.S., 138 F.3d 693, 694 (7th Cir. 1998).

For purposes of 882244 and 2255, 118, barring successive petitions, an order
granting a82255 petition, and reimposing sentence, resetsto zero the counter
of collateral attacks pursued. In other words, when the first petition is
successful, and the petitioner contends that new errors occurred in the
subsequent proceedings, hisnew petitionisnot successive. Shepeck v. United
States, 150 F.3d 800, 801 (7th Cir. 1998).

Under 28 U.S.C. § 2253(c)(2), an appellant requesting a certificate of appeaability
must make a substantial showing of the denial of a constitutional right. Williamsv.
United States, 150 F.3d 639, 641 (7th Cir. 1998)(quoting 28 U.S.C. §2253(c)(2)).

Under AEDPA, Court of Appeals may issue certificate of appealability even
if appellant has not first moved the district court for a certificate of
appedlability. Williamsv. United States, 150 F.3d 639, 641 (7th Cir. 1998).

Where defendant’ s conviction and sentence are affirmed on a direct appeal, and the
defendant does not file a petition for certiorari in the Supreme Court, the one year
statute of limitations set forthin 28 U.S.C. §2244(d) for 82255 petitionsbeginsto run
on the date that the Court of Appealsissuesthe mandatein the direct criminal appeal.
Gendron v. United States, 154 F.3d 672, 674 (7th Cir. 1998).

Where adefendant in a plea agreement waives hisright to attack his conviction under
§2255, he may nonetheless bring a 82255 petition claiming that the plea agreement
was not voluntary or that his counsel was ineffective in connection with the
negotiation of the agreement. Jonesv. U.S., No. 97-2816, dlip op. p. 5 (7th Cir.
2/5/99).

Pre-AEDPA:
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Review of adenia of petition for writ of habeas corpus (pre-AEDPA): questions of
law, mixed questions of law, and the district court’s legal conclusions de novo.
Kurzawav. Jordan, 146 F.3d 435, 439 (7th Cir. 1998).

Under pre-AEDPA law, before a federal court may address the merits of a habeas
corpus petition, the petitioner must provide the state courts with the opportunity to
review his congtitutional clams. A petitioner's failure to use avallable state
procedures result in aprocedural default preventing review of the petitioner’ sclaims
by the federal courts. Moreover, if a state court declines to review a petitioner’s
claim because the petitioner has failed to satisfy a state procedura rule, the claimis
procedurally defaulted and barred from federa habeas review. Thus, if aclam is
found to be waived by an Illinois appellate court, the federal court will not entertain
that claim unless the petitioner can establish both cause for the procedural error and
prejudice resulting from that error. A petitioner can establish cause for a procedural
default by demonstrating that hereceived ineffective assistance of counsel. However,
the ineffective assistance claim must have been presented to the state courts in the
manner required by state procedural rules. Pisciotti v. Washington, 143 F.3d 296,
300 (7th Cir. 1998).

In pre-AEDPA habeas, the petitioner must establish that he provided the state
court with afull and fair opportunity to review his clams. Moore v. Parke,
148 F.3d 705, 708 (7th Cir. 1998) (referring to Picard v. Connor, 404 U.S.
270, 276 (1971); Boerckel v. O’ Sullivan, 135 F.3d 1194, 1196 (7th Cir.
1998)).

In pre-AEDPA habeas proceeding, state petitioner must have exhausted his
state remedies and have avoided procedural default of his claims during the
state court proceedings. failure to meet either of these requirements bars the
Court of Appealsfrom reaching the meritsof hisclams. Moorev. Parke, 148
F.3d 705, 708 (7th Cir. 1998)(referring to Boerckel v. O’ Sullivan, 135 F.3d
1194, 1196 (7th Cir. 1998)).

In pre-AEDPA habess, the doctrine of procedural default considersthe effect
on federal habeas review of a state court declining to "address a prisoner’s
federa claims because the prisoner had failed to meet a state procedural
requirement.” Moore v. Parke, 148 F.3d 705, 708 (7th Cir. 1998)(quoting
Coleman v. Thompson, 501 U.S. 722, 730 (1991)).

Under pre-AEDPA law in a capita case, procedural default is not excused
unless the petitioner can show by clear and convincing evidence that but for
the constitutional error, no reasonable jury would have found him dligible for

53



the death penalty. Pitsonbarger v. Gramley, 141 F.3d 728, 737 (7th Cir.
1998) (citing Sawyer v. Whitley, 505 U.S. 333 (1992)).

Prior to passage of the AEDPA, decisions regarding ineffective assistance of counsel
were reviewed de novo. Wright v. Gramley, 125 F.3d 1038, 1041 (7th Cir. 1997).
In order to establish an ineffective assistance of counsel claim, the petitioner must
demonstrate both that counsel’s performance was deficient and that there is a
reasonable probability that had counsel not been deficient, the outcome of the tria
would have been different. Id.

In apre-AEDPA case, a state prisoner can establish a violation of his due process
rights where the standard of proof in question is beyond a reasonable doubt, only if
he can show that no rational trier of fact could have found him guilty beyond a
reasonable doubt based on the evidence adduced atria. Moorev. Parke, 148 F.3d
705, 708 (7th Cir. 1998)(citing Jackson v. Virginia, 443 U.S. 307 (1997) and
referring to Williams v. Duckworth, 738 F.2d 828, 831 (7th Cir. 1984)).

Under pre-AEDPA law, factua determinations made after ahearing onthe meritsare
entitled to a presumption of correctnessif fairly supported by the record considered
asawhole. Coulter v. Gilmore, 155 F.3d 912, 917 (7th Cir. 1998).

Under pre-AEDPA law, a petitioner may rebut a presumption of correctness
with "convincing evidence." Coulter v. Gilmore, 155 F.3d 912, 917 (7th Cir.
1998).

Under pre-AEDPA law, when determining whether harmless error has occurred, a
reviewing court must make a de novo examination of the record as awhole in order
to determine whether the error had substantial and injurious effect or influence in
determining thejury’ sverdict. Jenkinsv. Nelson, 157 F. 3d 485, 496 (7th Cir. 1998).

HEARING: See EVIDENTIARY HEARING



IMMUNITY AGREEMENTS

Review of scope of defendant’s immunity agreement: clear error. United Statesv.
Meyer, 157 F.3d 1067, 1078 (7th Cir. 1998).

Any agreement made by the government must be scrupulously performed and kept.
United Statesv. Cahill, 920 F.2d 421, 425 (7th Cir. 1990).

In regard to immunity agreements, a "fundamental requirement of the due process
clause isthat an individua received notice and the opportunity for a hearing before
he is deprived of a significant property interest.” United Statesv. Meyer, 157 F.3d
1067, 1076 (7th Cir. 1998)(citing Cleveland Bd. of Educ. v. Loudermill, 470 U.S.
532, 542 (1985)).

"With respect to immunity agreements, due process ‘requires prosecutors to
scrupulously adhere to commitments made to suspects in which they induce the
suspects to surrender their constitutional rights in exchange for the suspects giving
evidence that the government needs against others which ssimultaneoudly implicates
themselves.’" United Statesv. Meyer, 157 F.3d 1067, 1075 (7th Cir. 1998)(quoting
United States v. Eliason, 3 F.3d 1149, 1153 (7th Cir. 1993)).

If the suspect fails to fulfill his obligations under the contract, the government is
relieved of itsreciproca obligations. United Statesv. Meyer, 157 F.3d 1067, 1076
(7th Cir. 1998)(citing United Statesv. Verrusio, 803 F.2d 885, 888 (7th Cir. 1986)).

Dueprocesspreventsthegovernment fromunilaterally determining that the defendant
breached the agreement. United States v. Meyer, 157 F.3d 1067, 1076 (7th Cir.
1998).

Instead of unilaterally determining that the defendant breached the agreement, the
government must obtain a judicia determination of the defendant’s breach. United
States v. Meyer, 157 F.3d 1067, 1076 (7th Cir. 1998).

"Absent exigent circumstances, an individual isentitled to ajudicia determination of
his breach before being deprived of his interest in the enforcement of an immunity
agreement.” United States v. Meyer, 157 F.3d 1067, 1076 (7th Cir. 1998)(citing
United States v. Verrusio, 803 F.2d 885, 888 (7th Cir. 1986)).

If terms of non-prosecution immunity agreements do not specify a particular
procedure for the government to follow in the event of a perceived breach by the
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defendant, post-indictment evidentiary hearing satisfies due process. United States
v. Meyer, 157 F.3d 1067, 1077 (7th Cir. 1998).

The Court of Appeals preferred procedure in cases where the government believes
the defendant has breached a non-prosecution immunity agreement: Absent exigent
circumstances, the government should seek relief from its obligations under the
immunity agreement prior to indictment. United States v. Meyer, 157 F.3d 1067,
1077 (7th Cir. 1998).

"Since the government isrequired to obtain ajudicial determination of adefendant’s
breach prior totrid, it isbut ade minimisinconvenience for the government to secure
that determination pre-indictment.” United States v. Meyer, 157 F.3d 1067, 1077
(7th Cir. 1998)(referring to United States v. Ataya, 864 F.2d 1324, 1330, n. 9 (7th
Cir. 1988)).

"A pre-indictment hearing would curtail prosecutorial overreaching in drafting
ambiguousimmunity agreements and, in casesin which the defendant had fulfilled his
obligations under the agreement, would help to prevent the government from using
the threat of criminal prosecution ‘to achieve by coercion what it could not achieve
through voluntary negotiation.”” United Statesv. Meyer, 157 F.3d 1067, 1077 (7th
Cir. 1998)(quoting United States v. Ataya, 864 F.2d 1324, 1330, n. 9 (7th Cir.
1988)).

Review of decision by district court to re-open evidentiary hearing on defendant’s
motion to dismiss based on immunity agreement after evidentiary hearing held before
magistrate: abuse of discretion. United Statesv. Meyer, 157 F.3d 1067, 10787 (7th
Cir. 1998)(citing United States v. Turk, 870 F.2d 1304, 1307 (7th Cir. 1989)).

The Court of Appeals will reverse the district court's decision to reopen an
evidentiary hearing on a defendant’s motion to dismiss based on an immunity
agreement only if it is clear that no reasonable person could concur in the district
judge’'s decison. United States v. Meyer, 157 F.3d 1067, 10787 (7th Cir.
1998)(citing Ladien v. Astrachan, 128 F.3d 1051, 1056 (7th Cir. 1997)).

INDICTMENT: Theindictment istheformal method of charging adefendant with afedera
crime. Challengesto the indictment must be raised prior to trial or they are waived. If trial
counsel challenged theindictment, thedistrict court’ sruling could present anissuefor appeal .

Neither charge nor convictionsareinvalidated by wrong section of statute being cited
in count, unless the defendant was misled by the erroneous reference and prejudiced
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thereby. United Statesv. Lowe, 860 F.2d 1370, 1381 (7th Cir. 1988), cert. denied,
490 U.S. 1005 (1989).

Review of sufficiency of indictment (where objected to in district court): de novo.
United States v. Agostino, 132 F.3d 1183, 1189 (7th Cir. 1997); United States v.
Briscoe, 65 F.3d 576, 582 (7th Cir. 1995); United States v. Bates, 96 F.3d 964, 967
(7th Cir. 1996), &ff'd, 118 S.Ct. 285 (1997).

Anindictment isconstitutionally sufficient and satisfiesFed.R.Crim.P. 7(c)(1)
if it states the elements of the crime charged, informs the defendant of the
nature of the charge so she may prepare a defense, and enables the defendant
to plead the judgment as a bar against future prosecutions for the same
offense. United Statesv. Agostino, 132 F.3d 1183, 1189 (7th Cir. 1997).

Any broadening of the indictment from what was charged by the grand jury is
reversible per se. United Statesv. Pedigo, 12 F.3d 618 (7th Cir. 1993); United States
V. Remsza, 77 F.3d 1039, 1043 (7th Cir. 1996).

A congtructive amendment to an indictment occurs when either the
government, the court, or both, broadens the possible basis for conviction
beyond those presented by the grand jury. United States v. Cusimano, 148
F.3d 824, 829 (7th Cir. 1998).

Inthe context of plain error review regarding constructive amendment
clams, the amendment must constitute a mistake so serious that but
for it, the defendant probably would have been acquitted. United
States v. Cusimano, 148 F.3d 824, 828 (7th Cir. 1998).

A variance between the indictment and the proof offered at trial occurs when the
terms of the indictment are "unaltered”, but the evidence offered at trial provesfacts
materialy different from those alleged in theindictment” or bill of particulars. United
States v. Hach, 162 F.3d 937 (7th Cir. 1998)(quoting United Statesv. Modey, 786
F.2d 1330, 1335-36 (7th Cir. 1986)).

"However, a variance between the information and a bill of particulars and the
evidence at trial isnot fatal unlessthe defendant can show he has been deprived of an
adequate opportunity to prepare a defense.” United States v. Hach, 162 F.3d 937
(7th Cir. 1998).

Charging that an act occurred on one date and proving that it occurred at a different
timeisaclassic variance, which does not change the nature of the crime alleged and
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isnot aconstructive amendment of theindictment in violation of thegrand jury clause
of the Fifth Amendment. United States v. Krilich, 159 F.3d 1020, 1027 (7th Cir.
1998).

The government need not choose between presenting an actua knowledge case
versus aconscious avoidance caseto thejury. It may present both when the evidence
so warrants. United States v. Wilson, 134 F.3d 855 (7th Cir. 1998).

Anamended indictment making deletionsfroman original indictment: (1) may
not strike any portion of the charging paragraph: (2) may not change the
charged offense; (3) must be definite and certain; (4) may not take the
defendant by surprise; and (5) may not prevent the defendant fromintroducing
evidence available before the change. United Statesv. Mankarious, 151 F.3d
694, 701 (7th Cir. 1998).

A prosecutor isentitled to interlocutory review under 18 U.S.C.83731 from an order
"dismissing an indictment or information . . . as to any one or more counts."
Moreover, there is no statutory barrier to an appeal from an order dismissing only a
portion of a count. United States v. Bloom, 149 F.3d 649, 651-52 (7th Cir. 1998).

Anindictment and criminal prosecution for a RICO offense cannot be pre-empted by
federal labor law, notwithstanding areference to or the interpretation of a collective
bargaining agreement. United Statesv. Palumbo Bros., Inc., 145 F.3d 850, 872 (7th
Cir. 1998).

Indictment and prosecution of acriminal enterprise doesnot interferewith the
primary jurisdiction of the National Labor Relations Board or impair the
underlying purposein application of federal labor law and policy, athoughthe
terms and conditions of a collective bargaining agreement may be referenced
in the prosecution, so long as those labor contracts are not the subject of the
dispute, and the adjudication and ultimate resolution of the prosecution will
not substantially depend upon an anaysis of those terms and conditions.
United States v. Palumbo Bros., Inc., 145 F.3d 850, 876 (7th Cir. 1998).

INEFFECTIVE ASSISTANCE OF COUNSEL: The Seventh Circuit has repeatedly
warned appellate counsel that ineffective assistance of counsel claims should not beraised on
direct appeal, but rather presented in a petition for a writ of habeas corpus pursuant to 28
U.S.C.8§2255. Seee.g., United Statesv. Yack, 139 F.3d 1172, 1176 (7th Cir. 1998). The
reason for this rule is that the presentation of an ineffective assistance clam will amost
inevitably require review of evidence outside the record on appeal. Unlessthe basisfor the
clamappearsfully intherecord, appellate counseal should follow the Seventh Circuit’ sadvice
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and save ineffective assistance clams for a habeas petition. (See also--Habeas Cor pusand
itsfederal counterpart.)

Defendant represented by different counsel on appeal may raise claim of ineffective
assistance of trial counsel on direct appeal; however, Court of Appeals would only
review counsdl’s performance based on record at trial, and the defendant would be
prohibited from challenging trial counsel’s performance in post-conviction
proceeding. United States v. Madoch, 108 F.3d 761, 765 (7th Cir. 1997).

On direct appeal defendant’s claim of ineffective assistance of counsel was not ripe
where record did not provide clear evidence supporting claim. United States v.
Garrett, 90 F.3d 210, 214-215 (7th Cir. 1996).

A defendant bears a heavy burden when seeking to establish an ineffective assistance
of counsel claim. United Statesv. Monigan, 128 F.3d 609, 611 (7th Cir. 1997)(citing
Jonesv. Page, 76 F.3d 831, 840 (7th Cir.), cert. denied, 117 S.Ct. 363 (1996)).

To establish clam for ineffective assistance of counsel, a defendant must
prove that: (1) an attorney’ s performance fell below an objective standard of
reasonableness; and (2) the attorney’ s deficient performance prejudiced the
defense. United Statesv. Monigan, 128 F.3d 609, 611 (7th Cir. 1997)(citing
Strickland v. Washington, 466 U.S. 668, 687 (1984)).

To satisfy thefirst part of the Strickland test, a defendant must identify acts
or omissions of counsel that form the basis of his claim of ineffective
assistance. United States v. Monigan, 128 F.3d 609, 611 (7th Cir. 1997).

Concerning the second prong, "the defendant must show that there is a
probability that, but for counsel’s unprofessional errors, the result of the
proceeding would have been different.” United Statesv. Monigan, 128 F.3d
609, 611 (7th Cir. 1997)(citing Strickland v. Washington, 466 U.S. at 611).

I neffectiveness claims based on a counsdl’ s performance in connection with
a motion to suppress evidence do not constitute the type of prejudice
contemplated by Strickland. Evidence that should have been suppressed but
for counsal’ s incompetence retained al indicia of reliability, while prejudice
in the Strickland sense refers to unprofessional errors that are so egregious
that the trial was rendered unfair and the verdict rendered suspect. United
States v. Jones, 152 F.3d 680, 688 (7th Cir. 1998).
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A defendant who desires to withdraw his plea because counsel rendered ineffective
assistance must show that advice he received was not within the range of competence
demanded of attorneysin criminal cases and that thereisareasonable probability that
but for counsd’s unprofessional errors, the result would have been different.
Competence in this situation requires the defense counsel: (1) "learn all the facts of
thecaseand. . . make an estimate of alikely sentence”; (2) "communicate the results
of hisanalysis of the case" to the defendant; and (3) "the scrutiny must be undertaken
in good faith." The attorney’s analysis need not provide a precisely accurate
prediction of the sentence, but failure to provide good faith advice about the
sentencing consequences of aguilty plea can show a deficient performance. United
States v. Gwiazdzinski, 141 F.3d 784, 790 (7th Cir. 1998) (quoting United Statesv.
Barnes, 83 F.3d 934, 939 (7th Cir. 1996)).

When analyzing prejudice in the context of ineffective assistance of counsel during
plea negotiations the court should consider whether the defendant established (1)
through objective evidence that (2) there is a reasonable probability that he would
have accepted theallegedly proposed pleaagreement absent defense counsel’ sadvice.
Paters v. United States, 159 F.3d 1043, 1045-46 (7th Cir. 1998)(citing Toro v.
Fairman, 940 F.2d 1065 (7th Cir. 1991)).

I neffective assistance of counsel due to a conflict of interest arises when a defense
attorney is required to make a choice of advancing his own interest to the detriment
of hisclient. Gray-bey v. United States, 156 F.3d 733, 738 (7th Cir. 1998).

In order for a defendant to establish that he was denied effective
assistance of counsel, he must demonstrate how an alleged conflict of
interest adversely affected his lawyer’s performance. Gray-bey v.
United States, 156 F.3d 733, 738 (7th Cir. 1998).

A defendant isrequired to demonstrate both an actual conflict
of interest and an adverseimpact on the lawyer’ s performance
in the defense of his client. Gray-bey v. United States, 156
F.3d 733, 739 (7th Cir. 1998).

In order to establish prejudice resulting from mistakes made by counsel at sentencing
the defendant must show that the sentencing proceeding was unreliable or
fundamentally unfair such that the error produced a significant effect on his sentence.
Patersv. United States, 159 F.3d 1043, 1046 (7th Cir. 1998)(citing Durrivev. United
States, 4 F.3d 548, 550-51 (7th Cir. 1993)).
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In a death penalty case, the defendant’s lawyer is required to conduct a reasonable
investigation into the possibilities for proving mitigating factors that might persuade
the jury not to impose the death penalty. Thomasv. Gilmore, 144 F.3d 513, 515 (7th
Cir. 1998)(citing Strickland v. Washington, 466 U.S. 668, 691 (1984)).

"A reasonable investigation is not, however, the investigation that the best criminal
defense lawyer in the world, blessed not only with unlimited time and resources, but
also with the inestimable benefit of hindsight, would conduct.” Thomasv. Gilmore,
144 F.3d 513, 515 (7th Cir. 1998)(citing Kokoraleis v. Gilmore, 131 F.3d 692, 696
(7th Cir. 1997)).

The Court of Appeds review of counsd’s performance is highly differentid,
presuming reasonable judgment and declining to second guess strategic choices.
United States v. Monigan, 128 F.3d 609, 611 (7th Cir. 1997).

INSANITY/INCOMPETENCY: : If there is reasonable cause to believe that the defendant
may not be competent the parties and the district court have a duty to order a competency
hearing. If the record on appeal reveds that there is reasonable cause to believe that the
defendant was not competent but no hearing was held, aremand may be ordered.

I ncompetency:

Review of determination of competency to stand trial: clear error. United
States v. Jones, 87 F.3d 954, 955 (7th Cir. 1996).

Whether to hold a competency hearing after the completion of a psychiatric
examination “is a discretionary decision of the tria court, and findings
regarding competence are reviewed only for clear error.” United States v.
Downs, 123 F.3d 637, 641 (7th Cir. 1997)(citation omitted). Thetrial court
isin the best position to determine the need for a competency hearing. 1d.

The fact that a defendant is incompetent does not, ordinarily, affect the
appeal. United States v. Graves, 98 F.3d 258, 260 (7th Cir. 1996).

A defendant’s participation in the appeal process is generally quite limited
because the decisionsinvolved in prosecuting an appeal are almost entirely of
atechnical lega character. United States v. Graves, 98 F.3d 258, 260 (7th
Cir. 1996).

The district judge is required to order a competency hearing on his own
initiative “if there is reasonable cause to believe that the defendant may
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presently be suffering from amental disease or defect rendering him mentally
incompetent to the extent that he is unable to understand the nature and
consequences of the proceedings against him or to properly assist in his
defense.” United Statesv. Graves, 98 F.3d 258, 261 (7th Cir. 1996)(quoting
18 U.S.C. §4241(a)).

Where there are sufficiently strong indications that a person has suffered
substantial effects from a stroke, an expert on the effects of strokes, such as
a neurologist, must be used to help determine competency. See United
Statesv. Graves, 98 F.3d 258, 261-62 (7th Cir. 1996).

If, after the preliminary inquiry, reasonable cause to believe the defendant
incompetent persisted, an evidentiary hearing becomes mandatory. United
States v. Graves, 98 F.3d 258, 262 (7th Cir. 1996).

Determining past as distinct from present competence has been ruled to be
infeasible when more than a few years have elapsed since the plea, but not
when the interval is shorter. United Statesv. Graves, 98 F.3d 258, 260 (7th
Cir. 1996)(citations omitted).

Insanity: If adefendant intends to present an insanity defense, he must give noticein
writing to the government and the court pursuant Fed. R. Crim. P. 12.2(a). Thetrial
court may then order him to submit, upon motion of the government, to an
examination pursuant to 18 U.S.C. 88 4241 or 4242. Fed. R. Crim. P. 12.2(c).
Failureto give the required notice or to submit to an ordered examination may result
in the exclusion of any expert testimony on the issue of defendant’s guilt. Fed. R.
Crim. P. 12.2(d).

“[T]oprevail onaninsanity defensein afederal trial the defendant must prove
hisinsanity by clear and convincing evidence.” Bennett v. United States, 119
F.3d 468, 469 (7th Cir. 1997).

Insanity is a legal term. The Court of Appeals does not ask whether the
defendant is insane by psychiatric or psychological standards, but rather
whether he has established insanity as defined by the Legal Insanity Defense
Reform Act, 18 U.S.C. § 17. Under the Act, in order to establish the
affirmative defense of lega insanity, defendant must prove by clear and
convincing evidence that: 1) he suffered from a severe mental disease or
defect, and 2) that his severe mental disorder rendered him unable at thetime
of the crime to appreciate the nature and quality or the wrongfulness of his
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acts. United States v. Shlater, 85 F.3d 1251, 1257 (7th Cir. 1996) (citing
United States v. Reed, 997 F.2d 332, 334 (7th Cir. 1993)).

INSUFFICIENCY OF THE EVIDENCE -- See SUFFICIENCY OF THE EVIDENCE

JURISDICTION: Federa courts are courts of limited jurisdiction, and take jurisdictional
matters very seriously. Subject matter jurisdiction can be raised at any time. Thus, even if
trial counsel did not raise the issue of subject matter jurisdiction, it can till be raised on

appedl.

Court of Appealshasinherent jurisdiction to decideissues of contested subject matter
jurisdiction. United States v. Draves, 103 F.3d 1328, 1331 n. 1 (7th Cir.), cert.
denied, 117 S.Ct. 2528 (1997).

Jurisdiction of Court of Appealsto hear interlocutory appeal of doublejeopardy ruling
unfavorable to the defendant:

Denials of motions to dismiss on double jeopardy grounds are immediately
appealable under the doctrine of collateral order exception to the fina
judgement rule. United States v. Asher, 96 F.3d 270, 272 (7th Cir. 1996),
cert. denied, 117 S.Ct. 786 (1997).

To fit within the collateral order exception, an order must (1) conclusively
determine the disputed question, (2) resolve an important issue completely
separate from the merits of the action, and (3) be effectively unreviewable on
appeal from afina judgment. United Statesv. Asher, 96 F.3d 270, 273 n. 2
(7th Cir. 1996), cert. denied, 117 S.Ct. 786 (1997).

Wisconsin statute imposing civil penalties for first offense drunk driving may not be
prosecuted under the Assimilative Crimes Acts. United Statesv. Devenport, No. 97-
1292, dlip op. at 13 (7th Cir. 10/30/97).

Review of subject matter jurisdiction: de novo. United Statesv. Draves, 103 F.3d
1328, 1331 (7th Cir.), cert. denied, 117 S.Ct. 2528 (1997).

"Under thefederal common law of resjudicata, asubsequent suitisbarredif theclaim
onwhich it isbased arisesfrom the sameincident, events, transaction, circumstances,
or other factual nebulais a prior suit that had gone to final judgment.” Okoro v.
Bohman, 164 F.3d 1059 (7th Cir. 1999)(citing Wilson v. City of Chicago, 120 F.3d
681, 687 (7th Cir. 1997)).
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Only ajudgment on the merits has res judicata effect. Okoro v. Bohman, 164 F.3d
1059 (7th Cir. 1999).

"A judgment that does not resolve the dispute between the litigants and in that sense
isnot ‘on the merits may nevertheless have a preclusive effect, though it will usually
be in more limited effect than that of ajudgment on the merits." Okoro v. Bohman,
164 F.3d 1059 (7th Cir. 1999).

A court has jurisdiction to determine its own jurisdiction. Okoro v. Bohman, 164
F.3d 1059 (7th Cir. 1999)(citing United States Catholic Conference v. Abortion
Rights Mobilization, Inc., 487 U.S. 72, 79 (1988)).

JURY': If amember of the jury has discussed the case with anyone outside of deliberations,
anew trial may bein order.

Allowing aternatesto deliberate and render verdict with other jurorsisplainerror and
can beabasisfor reversal. United Statesv. Ottersburg, 76 F.3d 137 (7th Cir. 1996).

Thedistrict court has discretion to alow ajury to separate, and for separation of the
jury to constitute reversible error, defense counsel must object, supporting objection
with specific reasons against separation, and must show that defendant was actually
prejudiced by the separation. United States v. Arciniega, 574 F.2d 931, 933 (7th
Cir.), cert. denied, 437 U.S. 908 (1978).

Erroneousexcusal of juror for causewill not overturn conviction unlessdefendant can
show prejudice (Fed.R.Crim.P. 24(c)). United Statesv. Vega, 72 F.3d 507, 512 (7th
Cir. 1995), cert denied, Early v. United States, 116 S.Ct. 2529 (1996).

Extringic Influences;

Review of determination whether extraneous materia had reasonable
possibility of prejudicing jury: abuseof discretion. United Statesv. Berry, 92
F.3d 597, 600 (7th Cir. 1996).

Crucia factor is the degree and pervasiveness of the prejudicia influence
possibly resulting from thejury’ sexposureto the extraneous material. United
Statesv. Berry, 92 F.3d 597, 600 (7th Cir. 1996).

The Court of Appeals has distinguished between an extraneous contact that
may have affected ajury’ s ability to remain fair and impartial and an intrinsic
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influence from ajuror’s pre-existing bias. United States v. McClinton, 135
F.3d 1178, 1186 (7th Cir. 1998).

If outside contacts may have affected the jury, due process requires some
form of hearing. United Statesv. McClinton, 135 F.3d 1178, 1186 (7th Cir.
1998).

Voir Dire is the tool for examining an extrinsc influence like juror bias.
United States v. McClinton, 135 F.3d 1178, 1186 (7th Cir. 1998).

Failure to poll jury upon timely request is per se error requiring reversal. United
Statesv. F.J. Vollmer & Co., Inc., 1 F.3d 1511, 1522 (7th Cir. 1993), cert. denied,
510 U.S. 1043 (1994).

Review of decision to give copy of the indictment to the jury: abuse of discretion.
United Statesv. Vega, 72 F.3d 507, 517 (7th Cir. 1995), cert. denied, Early v. United
States, 116 S.Ct. 2529 (1996).

Review of district court’s decision to deliver exhibits and information to jury room:
abuse of discretion. United States v. McClelan, 165 F.3d 535 (7th Cir.
1999)(quoting United Statesv. Guy, 924 F.2d 702, 708 (7th Cir. 1991)).

Should the jury request clarification in a matter during deliberations, it is when the
court responds with a misleading, incorrect, unclear, or unresponsive (i.e., not with
"concrete accuracy") statement of law or fact, or with facts not in evidence, the
Seventh Circuit might have causefor concern. U.S. v. McCldlan, 165 F.3d 535 (7th
Cir. 1999).

A jury’ squestion must be"answeredin open court and. . . petitioner’ scounsel should
have been given an opportunity to be heard before the trial judge responded.” U.S.
v. McClédlan, 165 F.3d 535 (7th Cir. 1999)(quoting Rogers v. United States, 422
U.S. 35, 39 (1975)).

Review of whether district court had just cause to excuse 12th Juror (Fed.R.Crim.P.
23): abuse of discretion. United Statesv. Araujo, 62 F.3d 930, 933 (7th Cir. 1995).

Review of whether district court was correct in allowing bobtailed jury (11 members)
to continue deliberating rather than declaring amistrial: abuse of discretion. United
Statesv. Araujo, 62 F.3d 930, 934 (7th Cir. 1995).
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“A court may not grant summary judgment for the prosecution on any element of a
crimina offense, however clearly the element has been established, from which it
followsthat removing acontested element of the offensefromthejury’ sconsideration
cannot be harmless error even if the evidence strongly favors the prosecution.”
United Statesv. Ladish Malting Co., 135 F.3d 484 (7th Cir. 1998)(citation omitted).

Thetest for determining impartiality of aprospectivejuror iswhether hecanlay aside
his impression or opinion and render a verdict based on the evidence presented in
court. United Statesv. McClinton, 135 F.3d 1178, 1186 (7th Cir. 1998).

Review of whether adefendant was denied hisright to ajury from afair cross-section
of the community: mixed question of law and fact reviewed de novo." U.S. v.
Raszkiewicz, No. 98-1525, dlip op. p. 4 (7th Cir. 2/18/99).

"To make aprimafacie case that the fair cross-section requirement has been
violated, a defendant must show that: (1) the group allegedly excluded is a
distinctive part of the community; (2) the representation of this group and
veneersfrom which juries are selected is not fair and reasonable in relation to
the number of such persons in the community; and (3) this under-
representation isdueto systematic exclusion of thegroup inthejury selection
process." U.S.v. Raszkiewicz, No. 98-1525 (7th Cir. 2/18/99).

"Whether or not a cross-section of personsis a sufficiently distinctive group
to be cognizable for jury representativeness purposes is a question of fact."
The criteriafor group distinctiveness for fair cross-section purposes are: (1)
theexistenceof qualitiesthat defineagroup; (2) smilarity of attitudes, beliefs,
or experiences, and (3) the community of interest among group members.
Thistest isaquestion of fact. U.S. v. Raszkiewicz, No. 98-1525 (7th Cir.
2/18/99).

JURY INSTRUCTIONS: Jury instructions are often times the subject of heated debate in
thedistrict court. If the defense submitted jury instructionswhich were not given, thedistrict
court’ sfaillureto givethetenderedinstruction may begroundsfor reversal. Appellate counsel
must convince the Court of Appeas how the district court’s refusal to give a tendered
instruction hampered the defense in presenting its case to the jury.

A genera objectionto ajury instructionisinsufficient to preserve anissuefor apped.
Neither ageneral objection to the evidence nor aspecific objection on aground other
than the one advanced on appeal is enough. To preserve an issue for appellate
review, a party must make a proper objection at trial that aerts the court and
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opposing party to the specific grounds for the objection. United Statesv. Linwood,
142 F.3d 418, 422 (7th Cir. 1998).

Overdl test: "whether the instructions as a whole were sufficient to inform the jury
correctly of the applicable law and the theory of defense.” United States v. Rios-
Calderon, 80 F.3d 194, 197 (7th Cir. 1996)(quoting United Statesv. Rice, 995 F.2d
719, 724 (7th Cir. 1993)).

Standard of review regarding supplementa instructions (necessity, extent, and
character): abuse of discretion. United Statesv. Alexander, 163 F.3d 426 (7th Cir.
1998); United States v. Rios-Calderon, 80 F.3d 194, 197 (7th Cir. 1996)(quoting
United Statesv. Rice, 995 F.2d 719, 724 (7th Cir. 1993)); United States v. Sanders,
962 F.2d 660, 677 (7th Cir.), cert. denied, 506 U.S. 892 and 506 U.S. 900 (1992).

For a supplementa instruction, the Court of Appeals asks whether (1) the
instructions as a whole fairly and adequately treat the issues, (2) the
supplemental instruction isacorrect statement of the law, and (3) the district
court answered the jury’s specific question correctly. United States v.
Alexander, 163 F.3d 426 (7th Cir. 1998); United Statesv. Rios-Calderon, 80
F.3d 194, 197 (7th Cir. 1996)(quoting United States v. Rice, 995 F.2d 719,
724 (7th Cir. 1993)).

Even though a supplemental instruction that is issued after the jury has started
deliberating technically violates Fed.Crim.Pro. 30, the Court of Appeaswill reverse
only where the defendant can show that actual prejudice resulted. United Statesv.
Alexander, 163 F.3d 426 (7th Cir. 1998).

The Seventh Circuit affirmed a conviction based in part on a supplementa jury
instruction defining possession as.

"A person may have actual possession or constructive
possession. A person who knowingly has direct physical
control over a thing, a a given time, is then in actual
possession of it. A person who, although not in actual
possession, has both the power and the intention at a given
time to exercise dominion or control over a thing, isthen in
constructive possession of it.

Whenever the word ‘ possession’ is used in these instructions
it includes actual as well as constructive possession." United
States v. Alexander, 163 F.3d 426 (7th Cir. 1998).
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A defendant is entitled to a jury instruction as to his particular theory of defense
provided: "(1) the instruction represents an accurate statement of the law; (2) the
instruction reflects the theory that is supported by the evidence; (3) the instruction
reflects the theory which is not already part of the charge; and (4) the failure to
include the instruction would deny the appellant afair trial." U.S. v. Swanquist, 161
F.3d 1064, 1075 (7th Cir. 1998).

In order to be entitled to atheory of defense instruction, the defendant must
satisfy all four parts of the four part test. United States v. Meyer, 157 F.3d
1067, 1074 (7th Cir. 1998).

The second prong of the four part test to determine whether the defendant is
entitled to a jury instruction on the defendant’s theory of defense will be
fulfilled if there is evidence sufficient to create a reasonable doubt of guilt in
the mind of areasonablejuror. United Statesv. Meyer, 157 F.3d 1067, 1074
(7th Cir. 1998).

For a defendant to prevail on athird e ement, whether the theory of defense
isnot already part of the charge, the defendant must show that theinstructions
given did not adequately express the defendant’ s theory of defense. United
States v. Koster, 163 F.3d 1008 (7th Cir. 1998).

Failure of tria court to give theory of defense instruction when all four parts
of tests are met is reversible error. See, United States v. Meyer, 157 F.3d
1067, 1075 (7th Cir. 1998).

In a dubious case, it may often be better to give the proposed theory of
defense "instruction and let thejury sort it out.” United Statesv. Meyer, 157
F.3d 1067, 1075 (7th Cir. 1998).

Review of determination that evidence insufficient to support defendant’s
theory of defense: de novo. United Statesv. Turner, 93 F.3d 276, 285 (7th
Cir.), cert. denied, 117 S.Ct. 596 (1996).

"The defendant seeking avoluntary intoxication instruction must support thisregquest
with sufficient evidence on which areasonable jury could conclude either (1) that the
defendant’s mental faculties were so overcome by intoxicants that he was incapable
of forming the intent requisite to the commission of the crime,” or (2) "the
intoxication was so extreme as to suspend entirely the power of reason.” United
States v. Nacotee, 159 F.3d 1073, 1076 (7th Cir. 1998) (citing United States v.
Boyles, 57 F.3d 535, 542 (7th Cir. 1995)).

68



Materiality of false statementsisaquestion for thejury, and thetrial court committed
plain error when it decided issue of materiality asaquestion of law. United Statesv.
Ross, 77 F.3d 1525 (7th Cir. 1996).

Juries are presumed to be capable of both sorting through evidence and following
court’sinstructions. United States v. Lomeli, 76 F.3d 146, 149 (7th Cir. 1996).

BUT: presumption rebuttable if substantial evidence to contrary. United
States v. Hernandez, 84 F.3d 931, 935 (7th Cir. 1996).

BUT: Bruton is an exception to general principle that jurors follow their
instructions. Richardson v. Marsh, 481 U.S. 200, 206-07 (1987).

Review of decision to give “ostrich” instruction: abuse of discretion. United States
v.Vega, 72 F.3d 507, 516-517 (7th Cir. 1995), cert. denied, Early v. United States,
116 S.Ct. 2529 (1996); United States v. Nobles, 69 F.3d 172, 185 (7th Cir. 1995).

The Ostrich instruction is typically given in cases where the defendant is
prosecuted under a criminal statute with a mens rea component and the
defendant "[1] claims alack of guilty knowledge and [2] there are facts in
evidence that supports an inference of deliberate ignorance.” United States
v. McClélan, 165 F.3d 535 (7th Cir. 1999)(quoting United Statesv. Fawley,
137 F.3d 458, 467 (7th Cir. 1998)).

The inference of deliberate indifference required for an Ostrich instruction
"need not be shown by overt or physical acts." United States v. McClellan,
165 F.3d 535 (7th Cir. 1999)(quoting United States v. Neville, 82 F.3d 750,
759 (7th Cir. 1996)).

Theostrichinstructionisappropriately given when the defendant claimsalack
of guilty knowledge and there is evidence that supports an inference of
deliberate ignorance or willful blindness. United Statesv. Wilson, 134 F.3d
855 (7th Cir. 1998).

Behaving like an ostrich supports an inference of actual knowledge; it is not
some kind of substitute for proof of knowledge. United States v. Ladish
Malting Co., 135 F.3d 484 (7th Cir. 1998).

"A buyer-sdller instruction ‘reminds juries that distribution of drugs is not itself a
conspiracy, although a history of transactions may be evidence of a conspiracy.”
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United Statesv. Meyer, 157 F.3d 1067, 1075 (7th Cir. 1998)(quoting United States
v. Thomas, 150 F.3d 743, 746 (7th Cir. 1998)(per curiam)).

The Seventh Circuit approved of abuyer-seller instruction that reads "the fact
that a defendant may have bought or sold cocaine from another person is not
sufficient, without more, to establish that the defendant was a member of the
charged conspiracy." United Statesv. Hach, 162 F.3d 937 (7th Cir. 1998).

The Seventh Circuit approved of a buyer-seller instruction that reads " proof
that a defendant merely bought or sold drugs from alleged members of the
alleged conspiracy is not sufficient, without more to establish a defendant’s
guilt." United Statesv. Meyer, 157 F.3d 1067, 1075 (7th Cir. 1998).

A federa criminal defendant has a due process right to unanimous verdict. United
States v. Fawley, 137 F.3d 458, 470 (7th Cir. 1998)(citing F.R.C.P. 31(a)).

The Seventh Circuit approved the following jury instruction cautioning the jury
concerning witnessidentification: When evaluating the reliability of testimony of an
eye-witness, consider (1) the opportunity the witness had to observe the offender at
the timein question and later to make areliable identification; (2) the influences and
circumstances under which the witness had made the identification; (3) the credibility
of each identification witness; (4) whether the witnessistruthful; and (5) whether the
witness had the capacity and opportunity to make areliable observation on the matter
covered in the witness' testimony. United States v. Hall, 165 F.3d 1095 (7th Cir.
1999).

In order to preserve an objection to the district court’ srefusal to give aproposed jury
instruction on appeal, defendant must object to judge's refusal on the record and
clearly state reasons for his objection; otherwise objection reviewed only for plain
error. United Statesv. Katalinich, 113 F.3d 1475, 1483 (7th Cir.), cert. denied, 118
S.Ct. 260 (1997).

Merely submitting an instruction is insufficient to preserve objection for appeal.
United States v. Katalinich, 113 F.3d 1475, 1483 (7th Cir.), cert. denied, 118 S.Ct.
260 (1997).

On claim challenging sufficiency of jury instruction given, party tendering alternative
instruction bears part of theresponsibility, along with the court clerk, for insuring that
alternative jury instruction isin record placed before reviewing court. United States
v. Akinrinade, 61 F.3d 1279, 1286-87 (7th Cir.), cert. denied, 116 S.Ct. 541 (1995).
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Review of ruling regarding failure to meet burden for duress instruction: de novo.
United States v. Sotelo, 94 F.3d 1037, 1039 (7th Cir. 1996).

Review of ruling on whether to give an entrapment instruction: de novo. United
States v. Neville, 82 F.3d 750, 760 (7th Cir.), cert. denied, 117 S.Ct. 249 (1996).

Overdll test: jury instructions are not reviewed in isolation; they are put in the context
of the trial as an integrated whole, and the evidence is reviewed drawing any
reasonable inferencesin the light most favorabl e to the government. United Statesv.
Nobles, 69 F.3d 172, 185 (7th Cir. 1995).

To challenge a court’s refusal to give a missing witness instruction, the defendant
must show "not only the testimony would have been helpful to the jury, but also that
the witness was under the government’s control and unavailable to the defense.”
United Statesv. Monigan, 128 F.3d 609, 612 (7th Cir. 1997) (quoting United States
v. Huels, 31 F.3d 476, 480 (7th Cir. 1994)).

Knowledge in a criminal statute means actual knowledge. United Statesv. L adish
Malting Co., 135 F.3d 484 (7th Cir. 1998)(emphasisin original)).

An error concerning the nature and extent of the defendant’s knowledge in a jury
instruction isequivalent to no instruction at al on the mental-state element of acrime
- athough such an omission is not invariably plain error, it is not harmless error.
United States v. Ladish Malting Co., 135 F.3d 484 (7th Cir. 1998)(citing United
States v. Kerley, 838 F.2d 932 (7th Cir. 1988); See Johnson v. United States, 117
S.Ct. 1544 (1997)).

Court of Appealsreviews jury instructions to determine whether the instructions as
awhole provided the jury with sufficient guidance and correctly informed the jury of
the applicable law and theory of defense. United States v. Liporace, 133 F.3d 541
(7th Cir. 1998).

Giving of Slvern charge to deadlocked jury impedes adefendant’ sright to atrial by
animpartia jury and to due process. United States v. Chaney, 559 F.2d 1094, 1096
(7th Cir. 1977).

Brown and Silvern require trial judges in a circuit not to depart from a prescribed
supplemental instruction. United States v. Chaney, 559 F.2d 1094, 1098 (7th Cir.
1977)(citing United Statesv. Brown, 411 F.2d 930 (7th Cir. 1969), cert. denied, 396
U.S. 1017 (1970) and United States v. Silvern, 484 F.2d 879 (7th Cir. 1973)(en
banc)).
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Reversal for improper instruction is warranted only if instruction misguides jury so
much that litigant isprejudiced. United Statesv. Lloyd, 71 F.3d 1256, 1266 (7th Cir.
1995), cert. denied, 116 S.Ct. 2511 (1996).

Trial court’ sfailureto submit to jury instruction on essentia element of crime cannot
be harmless; it is necessarily prejudicial. Waldemer v. United States, 106 F.3d 729,
732 (7th Cir. 1996).

When“use” of firearm instruction concerning drug trafficking crimeisclearly
flawed, appellate court will affirm if evidence shows defendant actively used
firearm, will reverse outright if none of the evidence presented qualifies as
either active-employment “use” or “carry”, and, if the evidence is unclear
concerning the defendant’ s active use, will reverse and remand for new trial.
United States v. Cooke, 110 F.3d 1288 (7th Cir. 1997); United States v.
Robinson, 96 F.3d 246, 250 (7th Cir. 1996).

Failure to instruct on a lesser included offense is reviewed for a "fundamental
miscarriage of justice." Raobertson v. Hanks, 140 F.3d 707, 711 (7th Cir. 1998).

"In cases where witness identification is an issue, the trial judge, must at the
defendant’s request, instruct the jury about eyewitness identification testimony."”
United States v. Hall, 165 F.3d 1095 (7th Cir. 1999)(quoting United States v.
Anderson, 739 F.2d 1254, 1258 (7th Cir. 1984)).

The following modification to Federal Criminal Jury Instruction of Seventh Circuit
85.05 (1980) was upheld. "A defendant need not personally perform every act
constituting the crime charged for which that defendant is accused of aiding and
abetting. Every person who willfully participates in the commission of a crime may
be found guilty." United States v. Woods, 148 F.3d 843, 849 (7th Cir. 1998).

In prosecution for unlawful possession of a firearm by a felon, the following jury
instruction was held to be an incorrect statement of Indiana law: "Federal law
recognizes that a person who is a convicted felon and who is also a resident of the
State of Indiana has a right to possess a firearm as long as he possesses it in his
dwelling or on his property.” Such an instruction is contrary to Seventh Circuit
precedent. United States v. Maher, 145 F.3d 907, 909-10 (7th Cir. 1998).

Money laundering jury instruction describing predicate offense as a "mail fraud
scheme,”" adequately captured the essence of the predicate offense. United Statesv.
Mankarious, 151 F.3d 694, 703 (7th Cir. 1998).
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Thefollowing jury instruction was found to violate due process because it deleted an
element of causation from the offense of felony murder as required by Illinois law.
"A person commits the offense of murder when he commits aforcible felony and an
individua is killed during the course of the commission of that forcible felony."
Jenkinsv. Nelson, 157 F.3d 485, 492 (7th Cir. 1998).

When areviewing court determinesthat the giving of aBriggsinstruction (informing
jurorsin acapital sentencing hearing that the governor had the power to commute
asentence of lifewithout parole) constituted constitutional error, that court is bound
to apply the harmless error analysis mandated by Brecht v Abrahamson, 507 U.S. 619
(1993). Caderon v. Coleman, 119 S.Ct. 500, 503 (1998).

The Brecht harmless error test may not be substituted with the analysis used
inBoydev. Cdifornia, 494 U.S. 370 (1990), because the Boyde analysisdoes
not inquire into the actual effect of the error on the jury’s verdict; it merely
asks whether constitutional error has occurred. Calderon v. Coleman, 119
S.Ct. 500, 503 (1998).

JUVENILES: Juvenilesarerarely charged infederal court. Before ajuvenile can becharged
as an adult, atransfer hearing must be held. In this hearing the district court must determine
if itisappropriateto treat thejuvenileasan adult. If thedistrict court allowsthetransfer, this
ruling can be challenged on appeal.

Juveniles may not be charged with federal crimes until they are transferred to adult
status (18 U.S.C. §85031-42). United Statesv. Jarrett, 133 F.3d 519(7th Cir. 1998).

For the district court to have jurisdiction to engage in the ultimate inquiry regarding
the suitability of transferring a juvenile to adult status, the attorney general must
provide certaininformation to thedistrict court, pursuant to 18 U.S.C.§ 5032. United
States v. Jarrett, 133 F.3d 519 (7th Cir. 1998).

Once the government meets the pre-jurisdictional requirements for transfer, the
district court must decide whether the juvenile's transfer to adult status is "in the
interest of justice." United Statesv. Jarrett, 133 F.3d 519 (7th Cir. 1998)(citing 18
U.S.C.§ 5032).

The Court of Appeals reviews a district court’s transfer decision for abuse of
discretion. United Statesv. Jarrett, 133 F.3d 519 (7th Cir. 1998).

Transfer from juvenileto adult status pursuant to 18 U.S.C. 85032 isreviewed for an
abuse of discretion. United States v. Wilson, 149 F.3d 610, 612 (7th Cir. 1998).
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Pursuant to 18 U.S.C. 85032 involving transfer from juvenile to adult status, six
factors are considered in determining whether a transfer to adult status is in the
interest of justice: (1) the age and social background of the juvenile; (2) the nature of
the alleged offense; (3) the extent and nature of the juvenile's prior delinquency
record; (4) thejuvenil€e spresent intellectual development and psychol ogical maturity;
(5) the nature of past treatment effortsand the juvenile’ sresponseto such efforts; and
(6) the availability of programs designed to treat the juvenile' s behaviora problems.

In weighing these factors the district court has discretion to give more weight to
some factors than to others. United States v. Wilson, 149 F.3d 610, 611, 614 (7th
Cir. 1998).

LAW OF THE CASE: Thelaw of the case doctrine prohibits the partiesin alaw suit from
relitigating issues which have previously been ruled upon inthe case. Thedoctrineisusually
applied when a case has been remanded.

“The law of the case doctrineisacorollary to the mandate rule and prohibits alower
court from reconsidering on remand an issue expressly or impliedly decided by a
higher court absent certain circumstances.” United States v. Polland, 56 F.3d 776,
779 (7th Cir. 1995).

Under the law of the case doctrine, "when a court decides upon arule of law,
that decision should continue to govern the same issues in subsequent stages
of the same case." United States v. Story, 137 F.3d 518, 520 (7th Cir.
1998)(quoting United States v. Thomas, 11 F.3d 732, 736 (7th Cir.
1993)(quoting United States v. Feldman, 825 F.2d 124 (7th Cir. 1987)).

While the Seventh Circuit has discretion to reconsider an issue that it has
already decided in prior stages of litigation, it usually declinesto do so unless
"an intervening change in the law, or some other special circumstance,
warrants re-examining the clam." United Statesv. Story, 137 F.3d 518, 520
(7th Cir. 1998)(quoting United Statesv. Thomas, 11 F.3d 732, 736 (7th Cir.
1993) and referring to Avitiav. Metropolitan Club of Chicago, 49 F.3d 1219,
1227 (7th Cir. 1995)).

Decision of prior appeal by co-defendant, while not controlling, is highly persuasive
authority if thesameissueisraised. United Statesv. Dexter, 165 F.3d 120, 1124 (7th
Cir. 1998).

MISTRIAL : Mistrials occur when something has gone so wrong during the course of atrial
that the defendant can no longer receive afair trid. If thedistrict court grantsamistrial over
the defendant’ sobjection, the doublejeopardy clausemay prohibit theretrial of the defendant.
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Review of grant or denia of amistrial generally: abuse of discretion. United States
v. Cotnam, 88 F.3d 487, 498 (7th Cir.), cert. denied, 117 S.Ct. 326 (1996).

Review of determination of legal standard: de novo. United States v. Cotnam, 88
F.3d 487, 498 (7th Cir.), cert. denied, 117 S.Ct. 326 (1996).

Review of the manner in which district court conducts a trial; abuse of discretion.
United Statesv. Hall, 165 F.3d 1095 (7th Cir. 1999).

The ultimate inquiry on amotion for mistrial based on jury impartiality is whether a
substantia likelihood exists that the crimina defendants were denied a fair trial.
United States v. McClinton, 135 F.3d 1178, 1186 (7th Cir. 1998).

Review of decision to deny a motion for mis-trial based on juror bias. abuse of
discretion. United States v. McClinton, 135 F.3d 1178, 1186 (7th Cir. 1998).

NEW TRIAL: (Fed. R. Crim. P. 33) Appellate counsel should check the record on appeal
to see if anew trial motion was filed by trial counsdl. If so, the motion can provide a good
starting point for appellate counsel in determining what issues to raise on apped.

In reviewing the denial of a motion for a new tria based on an aleged Brady
violation, deferenceis given to the district court’ sjudgment asto whether disclosure
of the evidence might have changed the outcome of the trial. When the question
revolves on a*“pureissue of law,” thereview isdenovo. United Statesv. Maloney,
71 F.3d 645, 652-53 (7th Cir. 1995), cert. denied, 117 S.Ct. (1996).

Review of finding of no influence on jury in the face of athreat against another juror:
abuse of discretion. United States v. Sanders, 962 F.2d 660, 673 (7th Cir.), cert.
denied, 506 U.S. 892 and 506 U.S. 900 (1992).

Review of denial of motion for new trial generally: abuseof discretion. United States
v. Morgan, 113 F.3d 85, 89 (7th Cir. 1997).

Implicit in the concept of discretion of the district court isthe possibility that
two judges could cometo opposite conclusions based on the same record and
that the appellate court could affirm both. United Statesv. Williams, 81 F.3d
1434, 1437 (7th Cir. 1996).

Standard of review when a motion for new trial presents issues of law: plenary.
United States v. Cotton, 101 F.3d 52 (7th Cir. 1996)(citing United States v. Boyd,
55 F.3d 239, 242 (7th Cir. 1995)).
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Review of denia of motion for new trial based on prosecutor’ salleged use of perjured
testimony: abuse of discretion. United Statesv. Payne, 102 F.3d 289, 291-292 (7th
Cir. 1996); United States v. Saadeh, 61 F.3d 510, 523 (7th Cir.), cert. denied, 116
S.Ct. 521 (1995).

In order to receive a new trial on the basis of the government’s use of
alegedly perjured testimony, the defendant must establish that: (1) the
prosecution’ s case included perjured testimony; (2) the prosecution knew, or
should have known, of the perjury; and (3) thereisalikelihood that the false
testimony affected the judgment of thejury. United Statesv. Saadeh, 61 F.3d
510, 523 (7th Cir. 1995), cert. denied, 116 S.Ct. 521.

Decision will not be disturbed unless there has been an error as a matter of
law or clear and manifest abuse of judicial discretion. United States v.
Saadeh, 61 F.3d 510, 523 (7th Cir. 1995), cert. denied, 116 S.Ct. 521.

Evaluation of motion for new trial based on prosecutorial misconduct requires both
the district judge and, later, appellate court to examine the trial record as a whole,
considering not only the parts of the record affected by the government’'s
improprieties but also the untainted evidence that the jury heard. United Statesv.
Williams, 81 F.3d 1434, 1438 (7th Cir. 1996).

It is not enough that the untainted evidence would be sufficient for a conviction: test
is whether there is a reasonable likelihood that the improprieties (prosecutorial
misconduct) affected the jury’ s judgment. United States v. Williams, 81 F.3d 1434,
1438 (7th Cir. 1996).

Defendant may not raise for first time on appeal ground of newly discovered evidence that
was not used to support the defendant’ s motion for new trial. United States v. Higham, 98
F.3d 285, 293 (7th Cir. 1996).

OUTRAGEOUSGOVERNMENTAL MISCONDUCT: Unfortunately, thisisnot by itself
avalid claim on appeal inthe Seventh Circuit. When thereis serious government misconduct,
it should always be considered carefully. Oftentimes, it may have interfered with the
defendant’sright to afair trial. (See also -- PROSECUTORIAL MISCONDUCT)

Doctrine of outrageous governmental misconduct does not exist in the Seventh
Circuit. United Statesv. Boyd, 55 F.3d 239, 241 (7th Cir. 1995).
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PLEA AGREEMENT: A pleaagreement is a contract between the government and your
client. If the government fails to meet its obligations under the plea agreement, your client
should be entitled to relief.

Whether plea agreement is ambiguous or unambiguous. de novo. United Statesv.
Williams, 102 F.3d 923, 927 (7th Cir. 1996).

Plea agreements are contracts and their content and meaning are determined
according to ordinary contract principles. United Statesv. Williams, 102 F.3d 923,
927 (7th Cir. 1996).

However, plea agreements are unique contracts, and the ordinary contract
principles are supplemented with a concern that the bargaining process not
violate the defendant’ s right to fundamental fairness under the Due Process
Clause. United Statesv. Williams, 102 F.3d 923, 927 (7th Cir. 1996).

Whether a plea agreement should have been enforced is a question of law
subject to de novo review. U.S. v. Lezine, 166 F.3d 895 (7th Cir. 1998).

Any attempt by either party to solicit the room clerk’s views on a proposed
11(e)(1)(C) pleaagreement isimproper. United Statesv. Kraus, 137 F.3d 447, 456
(7th Cir. 1988).

Under Rule 11(e)(1)(C), once the parties have themselves negotiated a plea
agreement and presented that agreement to the court for approval, it is not only
permitted but expected that the court will take an active role in evaluating the
agreement. United Statesv. Kraus, 137 F.3d 447, 452 (7th Cir. 1988)(citing United
States v. Crowell, 60 F.3d 199, 204 (5th Cir. 1995)).

It is"exactly because the court plays such avital role in assessing the validity of the
pleathat it must remain removed from the discussions, culminating in that plea, lest
its objectivity and impartiaity be compromised.” United States v. Kraus, 137 F.3d
447, 453 (7th Cir. 1988)(citing United Statesv. Miles, 10 F.3d 1135, 1140 (5th Cir.
1993)).

If ajudge elects to reject a plea agreement under Rule 11(e)(1)(C), "it must be able
to ‘articulate a sound reason’ for doing so." United Statesv. Kraus, 137 F.3d 447,
453 (7th Cir. 1988)(citing United Statesv. Delegal, 678 F.2d 47, 50 (7th Cir. 1982)).

Once a district court has rejected an 11(e)(1)(C) agreement, the court’s license to
speak about what it finds acceptable and unacceptable about the agreement - to
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suggest an appropriate sentencing range, for example - isat an end. United Statesv.
Kraus, 137 F.3d 447, 454 (7th Cir. 1988)(citing United States v. Crowell, 60 F.3d
199, 204 (5th Cir. 1995)).

The Court of Appealsreview thelanguage of the pleaagreement objectively and holds
the government to the literal terms of the plea agreement. United Statesv. Williams,
102 F.3d 923, 927 (7th Cir. 1996).

The government cannot unilaterally determine that a defendant has breached
aplea agreement. Rather, the court must determine whether there has been
asubstantial breach of the pleaagreement. U.S. v. Lezine, 166 F.3d 895 (7th
Cir. 1998).

Although the government must fulfill any express or implied promise made in
exchangefor aguilty plea, the parties' rights under the plea agreement are limited to
those matters upon which they actually agreed. United Statesv. Williams, 102 F.3d
923, 927 (7th Cir. 1996).

Requirements of conditional guilty plea: it must be inwriting; it must be approved by
both government and district court; it must precisdly identify which pretrial issues
defendant wishes to preserve for review; and defendant must show that decision on
one of those preserved issueswill dispose of case either by allowing the pleato stand
or by such action as compelling dismissal of the indictment or suppressing essential
evidence. United Statesv. Cain, 155 F.3d 840, 842 (7th Cir. 1998); United Statesv.
Markling, 7 F.3d 1309, 1312-1313 (7th Cir. 1993).

Review of decision to accept or reject plea agreement: abuse of discretion. United
States v. Sandles, 80 F.3d 1145, 1147 (7th Cir. 1996).

Review of district court’s interpretation of terms of plea agreement. clearly
erroneous. United Statesv. Gonzalez, 112 F.3d 1325, 1327 (7th Cir.), cert. denied,
118 S.Ct. 396 (1997); United States v. Lovell, 81 F.3d 58, 61 (7th Cir. 1996).

The Court of Appealswill enforce apleaagreement in which the defendant agreesto
waive appeal, provided the waiver is voluntary. United States v. Hicks, 1998 WL
25694 (7th Cir. 1998)

The Court of Appeals will not enforce the waiver if the district judge relied on
impermissible facts in sentencing (for example, the defendant’ s race or gender) or if
the judge sentenced the defendant in excess of the statutory maximum sentence for
the offense(s) committed. United Statesv. Hicks, 1998 WL 25694 (7th Cir. 1998).
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A defendant’ sfailureto allege the breach of apleaagreement at sentencing waivesthe
matter for appeal. United States v. Hicks, 1998 WL 25694 (7th Cir. 1998).

Defendant’ swaiver of an alleged breach of a plea agreement is subject to plain error
review. United Statesv. Hicks, 1998 WL 25694 (7th Cir. 1998).

PRE-INDICTMENT DELAY:: Pre-indictment delay isdifficult to establish. Generaly, as
long as the Indictment was filed within the statute of limitations relief will be denied.

Review of decision to deny a motion to dismiss for prosecutorial delay: abuse of
discretion. United Statesv. Pardue, 134 F.3d 1316 (7th Cir. 1998).

Once a defendant has proven actual and substantial prejudice it is up to the
government to come forward with its reasons for the delay. Those reasons are then
bal anced against the prejudice to the defendant to determine whether due process has
been violated. U.S. v. Spears, 159 F.3d 1081, 1084 (7th Cir. 1998); United Statesv.
Pardue, 134 F.3d 1316 (7th Cir. 1998).

To establish aclaim for pre-indictment delay, defendant must prove that "the delay
caused actual and substantial prejudice to his fair tria rights” and "that the
government delayed indictment to gain a tactical advantage or some other
impermissible reason." United States v. Miner, 127 F.3d 610, 615 (7th Cir. 1997)
(quoting United Statesv. Sowa, 34 F.3d 447, 450 (7th Cir. 1994), cert. denied, 513
U.S. 1117 (1995)).

A defendant must show more than the mere possibility that the delay was
prejudicial. United States v. Miner, 127 F.3d 610, 615 (7th Cir. 1997)
(quoting United States v. Sowa, 34 F.3d 447, 450 (7th Cir. 1994), cert.
denied, 513 U.S. 1117 (1995)).

A defendant’ s showing of prejudice must bein the form of concrete evidence
of material harm, which canincludethelossof avita defensewitness. United
States v. Pardue, 134 F.3d 1316 (7th Cir. 1998).

The "prgjudice must be concrete and substantial; a defendant is not deprived
of due process if he is ‘only somewhat prejudiced by the lapse of time.'"
United Statesv. Miner, 127 F.3d 610, 615 (7th Cir. 1997)(citations omitted).

PRE-TRIAL MOTIONS
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In limine motion must be renewed at trial or the objection is waived. Wilson v.
Williams, 161 F.3d 1078 (7th Cir. 1998)(overruling Favalav. Cumberland Eng’ 9. Co.,
17 F.3d 987 (7th Cir. 1994).

A motion in limine is merely speculative in effect, and "adistrict judge is free, in the
exercise of silent judicial discretion, to alter apreviousin limine ruling." Wilson v.
Williams, 161 F.3d 1078 (7th Cir. 1998)(quoting Lucev. United States, 469 U.S. 38,
41-42 (1984)).

Upon renewal of objectionsto evidence at trial that had been previoudly addressed in
amotion in limine, defense counsel may ask for a "continuing objection” specific
enough to reach the evidence in dispute for purposes of possible appeal. Wilson v.
Williams, 161 F.3d 1078 (7th Cir. 1998).

“A continuing objection serves . . . to obviate repeated objections to evidence
admitted within the scope of court’ s specific evidentiary ruling.” Wilsonv. Williams,
161 F.3d 1078 (7th Cir. 1998)(quoting United States v. Gomez-Norena, 908 F.2d
497, 500 n.2 (9th Cir. 1990)).

A defendant waives his right to appeal a "trial court’s pre-trial ruling that a prior
conviction can be used by the prosecution for purposes of impeachment when the
defendant himself brought out the fact of the prior conviction in hisdirect testimony."
Wilsonv. Williams, 161 F.3d 1078 (7th Cir. 1998)(quoting United Statesv. DePriest,
6 F.3d 1201, 1209 (7th Cir. 1993)).

PROSECUTORIAL MISCONDUCT: Prosecutorial misconduct can take many forms,
intimidating potential defense witnesses, commenting on a defendant’s silence, or attacking
defense counsel during closing argument. If the prosecution engages in unfair tactics
appellate counsel should raise the issue on apped.

The "purpose of an opening statement isto state what evidence will be presented, to
makeit easier for thejurorsto understand what isto follow, and to relate parts of the
evidence and testimony to thewhole." United Statesv. Hall, 165 F.3d 1095 (7th Cir.
1999)(quoting Testav. Village of Mundelein, 11l., 89 F.3d 443, 445 (7th Cir. 1996)).

In opening statements, it would be a"rare situation where it would be appropriate for
a prosecutor to comment on anticipated defense evidence because a defendant is
under no obligation to put forward evidence on hisor her own behalf." United States
v. Hall, 165 F.3d 1095 (7th Cir. 1999).
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It is reversible error when prosecutor intentionally forces own witness to invoke
witnesses Fifth Amendment privilege against self-incrimination, resulting in an
unfavorable inference against the defendant. Harmon v. McVicar, 95 F.3d 620, 624
(7th Cir. 1996).

Showing that prosecutor’s introduction of false testimony need not rise to the level
of constitutional violation on direct apped; it is enough that the jury may have
reached a different verdict absent the false testimony or if the jury had known the
testimony was false. United States v. Catton, 89 F.3d 387, 389 (7th Cir. 1996).

Prosecutor’ s misstatements of fact in closing argument, and the fal setestimony by his
witness, requireanew trial only if they were prgjudicial. United Statesv. Catton, 89
F.3d 387, 389 (7th Cir. 1996).

Prosecutorial errors are weighed jointly. United States v. Catton, 89 F.3d 387, 389
(7th Cir. 1996).

Although any error, defect, irregularity or variance which does not affect substantial
rights shall be disregarded (Fed.R.Crim.P. 52(a)), the defendant prevails when the
effect of the error isa close question. United Statesv. Talbott, 78 F.3d 1183, 1188
(7th Cir. 1996).

The court employs atwo part test for assessing whether prosecutorial remarks are
improper. First a court looks to determine whether the comments, looked at in
isolation, were improper. If the remarks were improper, the court then looks at the
remarks in the light of the entire record to determine whether the defendant was
deprived of a fair trial. United States v. Cusimano, 148 F.3d 824, 831 (7th Cir.
1998).

If prosecutors remarks are found to be improper, a five-factor evaluation of the
misstatements determines if the prosecutor’s improper comments deprived the
defendant of afair trial: 1) the nature and seriousness of the misconduct; 2) the extent
to which the comments were invited by the defense; 3) the extent to which any
prejudice was ameliorated by the court’s instruction to the jury; 4) the defense’s
opportunity to counter any prejudice; and 5) the weight of the evidence supporting
the conviction. United States v. Cusimano, 148 F.3d 824, 831-32 (7th Cir. 1998)
(citing United States v. Granados, 142 F.3d 1016, 1021-22 (7th Cir. 1998)); United
Statesv. Kelly, 991 F.2d 1308, 1315 (7th Cir. 1993)(citing Darden v. Wainright, 477
U.S. 168, 182 (1986)).
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The Seventh Circuit has stated that there is a sixth factor in evaluating
whether aprosecutor’ simproper comments deprived defendant of afair trial,
namely whether the defendant had an opportunity to rebut the prosecutor’s
comments. Swofford v. Dobucki, 137 F.3d 442, 445 (7th Cir. 1998)(citing
Darden v. Wainwright, 477 U.S. 168, 181-82 (1986) and referring to United
States v. McClinton, 135 F.3d 1178, 1188-89 (7th Cir. 1998)).

The six factors are not the only relevant considerations in assessing the
fairness of the defendant’ strial; they are only helpful guidesin answering the
ultimate question of "whether the prosecutor’ scomments* so infected thetrial
with unfairness as to make the resulting conviction adenial of due process.’"
Swofford v. Dobucki, 137 F.3d 442, 445 (7th Cir. 1998)(citing Darden v.
Wainwright, 477 U.S. 168, 181-82 (1986)(quoting Donnedly V.
DeChristoforo, 416 U.S. 637, 643 (1974)).

Review of improper remarksin closing argument: abuse of discretion. United States
v. Lovelace, 123 F.3d 650, 654-655 (7th Cir. 1997), cert. denied, S.Ct. , 1997
WL 810719 (1998)).

Under “invited response”’ doctrine, prosecutor may make reasonable but otherwise
improper response to improper defense argument. United States v. Johnson-Dix, 54
F.3d 1295, 1305 (7th Cir. 1995).

The issue on appeal under the “invited response” doctrine is whether the
prosecutor’s invited response taken in context unfairly prejudiced the
defendant. United Statesv. Johnson-Dix, 54 F.3d 1295, 1305 (7th Cir. 1995).

Test to determine whether prosecutorial misconduct was harmless: trial is
viewed as a whole and Court of Appeals reviews strength of prosecution’s
case, whether curativeinstruction wasgivento jury, whether improper details
were argued to jury during prosecution’s closing argument, and length and
complexity of trial. United States v. Robinson, 8 F.3d 398, 411 (7th Cir.
1993).

Thetrial court may exercise broad discretion in controlling closing arguments and in
ensuring that argument does not stray unduly from the mark. United States v.
Wables, 731 F.2d 440, 449 (7th Cir. 1984).

To assessallegations of improper vouching in closing argument, the Court of Appeals
first considers the prosecutor’ s remarksin isolation. If the remarks are improper in
the abstract, the Court of Appeals then reviews them in the context of the entire
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record and asks whether they denied the defendant a fair trail. United States v.
Alexander, 163 F.3d 426 (7th Cir. 1998)(United Statesv. Johnson-Dix, 54 F.3d 1295,
1304 (7th Cir.)).

Inreviewing alegationsof improper vouching, the Court of Appealsevauatessevera
factors: (1) the nature and seriousness of the statement; (2) whether the defense
counsd invited it; (3) whether the district court sufficiently instructed the jury to
disregard it; (4) whether defense counsel had the opportunity to respond to the
improper statement; and (5) whether the weight of the evidence was against the
defendant. United States v. Alexander, 163 F.3d 426 (7th Cir. 1998).

Review of the denial of amotion for new trial on the grounds of improper vouching:
abuse of discretion. United States v. Alexander, 163 F.3d 426 (7th Cir. 1998).

Griffin error (comment on defendant’ s failure to testify):

A prosecutor’ sdirect reference to a defendant’ sfailure to testify violates the
defendant’s privilege againgt compelled sdf-incrimination.  Griffin v.
Cdlifornia, 380 U.S. 609 ( 1965).

Griffin violation is reviewed using a two-step analysis: the prosecutor must
have made improper remarks and, in light of the entire record, the remarks
must have deprived the defendant of afair trial. United States v. Senn, 129
F.3d 886 (7th Cir. 1997); See also United Statesv. Butler, 71 F.3d 243, 254
(7th Cir. 1995).

The Fifth Amendment forbids direct "comment by the prosecution on the
accused’ s silence or instructions by the court that such silence is evidence of
guilt." United States v. McClellan, 165 F.3d 535 (7th Cir. 1999)(quoting
Griffin v. Cdifornia, 380 U.S. 609, 615 (1985)).

The Fifth Amendment also prohibits indirect commentary on the defendant’s
decision not to testify. United States v. McClellan, 165 F.3d 535 (7th Cir.
1999).

Indirect comment on the defendant’ s decision not to testify occurs wherethe
government characterizes its offer of evidence of as "uncontradicted”,
"undenied”, "unrebutted”, "undisputed”, "unchallenged", or "uncontroverted"
and the only person capable of contradicting, denying, rebutting, disputing,
chalenging, or controverting the evidence at issue is the defendant. United
States v. McClellan, 165 F.3d 535 (7th Cir. 1999).
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Interference with attorney-client relationship:

If prosecutorial misconduct denies defendant right of counsel or any other
fundamental right of acrimina defendant, including the right to an impartia
judge or to tria by jury, it is reversible error regardiess of whether it was
prejudicial or harmless. United Statesv. DiDomenico, 78 F.3d 294, 299 (7th
Cir.), cert. denied, 117 S.Ct. 507 (1996).

When prosecutor’s closing argument was a constitutional violation (in this
case, indirect comment on defendant’s failure to testify and improperly
vouching for prosecution witnesses), prosecution must prove beyond a
reasonable doubt that defendant would have been convicted absent
prosecutor’s unconstitutional remarks. United States v. Cotnam, 88 F.3d
487, 499-500 (7th Cir.), cert. denied, 117 S.Ct. 326 (1996).

Improper "prosecutorial remarks standing aone cannot justify anew tria unlessthey
‘“undermined the fairness of the trial and contributed to a miscarriage of justice.’"
United Statesv. Hall, 165 F.3d 1095 (7th Cir. 1999)(quoting United Statesv. Y oung,
470U.S. 1,16 n. 14 (1985) and citing United Statesv. Mealy, 851 F.2d 890, 903 (7th
Cir. 1998)(recognizing that "even if the prosecutor engaged in improper conduct, we
must re-examine the improper remark in light of the entire record to determine
whether the remark deprived the defendant of afair tria.")).

The Seventh Circuit will not "lightly overturn a conviction ‘on the basis of a
prosecutor’ s comment standing alone, for the statements or conduct must be viewed
in context; only by so doing can it be determined whether the prosecutor’ s conduct
effected the fairness of the trial.”" United States v. Hall, 165 F.3d 1095 (7th Cir.
1999)(quoting United States v. Saadeh, 61 F.3d 510, 521 (7th Cir. 1995)(quoting
United Statesv. Young, 470 U.S. 1, 11 (1985)).

To determine whether a prosecutor’ s remarks amount to prejudicial error, a court
"must consider the probabl e effect the prosecutor’ s behavior would haveonthejury’s
ability to judge the evidence fairly." United States v. Hall, 165 F.3d 1095 (7th Cir.
1999)(quoting United Statesv. Young, 470 U.S. 1, 12 (1985)).

Prosecutor’ s comments to jury during closing arguments were improper in that they
appealed tojurors emotions and invited the jury to consider the social consequences
of its verdict: prosecutor improperly put the jurors in the citizen witness' place by
asking how the jurors would feedl if the jurors were caled liars when they attempted
to help in the apprehension and prosecution of the defendant. The prosecutor aso
implied that if thejury disbelieved the citizen witness, people would be more rel uctant
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to come forward to testify for fear that they too would be called liars. United States
v. Morgan, 113 F.3d 85, 90 (7th Cir. 1997).

Prosecutorial vindictiveness: See VINDICTIVE PROSECUTION

RESTITUTION: If adefendant’ s criminal conduct causes avictim to suffer afinancial loss,
the defendant can be ordered to pay restitution to the victim.

Legality of restitution order: Court of Appeals will vacate order for restitution if
defendant cannot possibly comply. United States v. Wilson, 98 F.3d 281, 284 (7th
Cir. 1996)(citing United States v. Mahoney, 859 F.2d 47, 52 (7th Cir. 1988)).

The Court of Appeals will not vacate an order of restitution unless the defendant
demonstratesthat thedistrict court abused itsdiscretionindetermining that restitution
was appropriate or in setting the amount to be paid. United Statesv. Ross, 77 F.3d
1525, 1552 (7th Cir. 1996).

District court’ scompliance with the statutory requirementsof the Victim and Witness
Protection Act (VWPA): appellate court will reverseif (1) district court repudiated
a statutorily mandated factor or if (2) it was not improbable that judge failed to
consider mandatory factor and wasinfluenced thereby. United Statesv. Viemont, 91
F.3d 946, 951 (7th Cir. 1996).

REVOCATION PROCEEDINGS -- See SUPERVISED RELEASE
SAFETY VALVE: See SENTENCING SANCTIONS

SEARCH AND SEIZURE: Search and seizure issues are governed by the Fourth
Amendment. Although the Court of Appealsreviews adistrict court’s finding of historical
factsfor an abuse of discretion, thedistrict court’ slegal determinationsare reviewed de novo.
Thus, don’t be afraid to challenge a district court’ s refusal to suppress evidence on appeal.
(See also WARRANTS; CONFESSION)

Confession:

Review of ultimate question of whether aconfession wasvoluntary: denovo. United
States v. Williams, 128 F.3d 1128 (7th Cir. 1997).

The trial court may admit a confession into evidence only if the accused made it
voluntarily. United Statesv. Williams, 128 F.3d 1128 (7th Cir. 1997).
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Consent:

Review of determination of whether defendant gave consent to officer to search:
clear error. United States v. Patterson, 97 F.3d 192, 194 (7th Cir. 1996); United
States v. Yusuff, 96 F.3d 982, 986-987 (7th Cir. 1996).

Consent for IRS agents to search is unreasonable under the Fourth Amendment and
violative of due process under the Fifth Amendment if the consent was induced by
fraud, deceit, trickery or misrepresentation by the revenue agent. United States v.
Peters, 153 F.3d 445, 451 (7th Cir. 1998).

A defendant seeking suppression under this theory must set forth the
following: "to prevail on this point defendant must produce clear and
convicting evidence that the agents affirmatively misled him asto the
true nature of their investigation. Defendant must also prove that the
mis-information was material in his decision to speak with agents.
Simple failure to inform defendant that he was a subject of the
investigation, or that theinvestigation was criminal in nature, does not
amount to affirmative deceit unless defendant inquired about the
nature of the investigation and the agent’s failure to respond was
intended to mislead.” United Statesv. Peters, 153 F.3d 445, 451 (7th
Cir. 1998) (quoting United States v. Serlin, 707 F.2d 953, 956 (7th
Cir. 1983)).

Civil revenue agents affirmatively misrepresent the nature of their
investigation wherethey engageinacovert criminal investigation such
that they continue to audit the defendant after they develop a firm
indication of fraud. United States v. Peters, 153 F.3d 445, 451 (7th
Cir. 1998).

A court may infer that arevenue agent hasdeveloped "firmindications
of fraud" where he has established that the taxpayer has engaged in a
consistent pattern of substantial under reporting of income and/or
overstatement of deductions such that an intent to evade taxes can be
inferred. United Statesv. Peters, 153 F.3d 445, 455 (7th Cir. 1998).

A defendant’ s consent to make a search during an interrogation is involuntary and
thus unconstitutional when the police coerce the defendant’ s consent. United States
v. McCldlan, 165 F.3d 535 (7th Cir. 1999).
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A consent to search is not an incriminating statement. United States v. McClellan,
165 F.3d 535 (7th Cir. 1999).

A third party with common authority over the premises sought to be searched may
provide consent to search the premises. United Statesv. Aghedo, 159 F.3d 308, 310
(7th Cir. 1998).

Common authority isbased upon mutual use of property by personsgenerally
having joint access or control. United States v. Aghedo, 159 F.3d 308, 310
(7th Cir. 1998).

Custodia Interrogation:

Review of determination that defendant was subject to custodial interrogation: de
novo. United Statesv. Yusuff, 96 F.3d 982, 988 (7th Cir. 1996).

Custodia interrogationisdefined as” questioninginitiated by law enforcement officers
after a person has been taken into custody or otherwise deprived of his freedom of
action in any significant way.” United States v. James, 113 F.3d 721, 726 (7th Cir.
1997)(quoting Mirandav. Arizona, 384 U.S. 436, 467 (1966)).

Custody implies a situation in which the suspect knows he is speaking with a
government agent and does not feel freeto end the conversation; the essential element
of acustodia interrogation is coercion. United States v. James, 113 F.3d 721, 726
(7th Cir. 1997)(citing United Statesv. Martin, 63 F.3d 1422, 1429 (7th Cir. 1995)).

Theinitial determination of custody depends on the objective circumstances of the
interrogation, not on the subjective views harbored by either theinterrogating officers
or the person being questioned. United Statesv. James, 113 F.3d 721, 726 (7th Cir.
1997).

The only relevant inquiry is how areasonable man in the suspect’ s shoes would have
understood his situation. United Statesv. James, 113 F.3d 721, 726 (7th Cir. 1997).

In * determining whether an individua wasin custody, acourt must examineal of the
circumstances surrounding the interrogation, but the ultimate inquiry is smply
whether there was aformal arrest or restraint on freedom of movement of the degree
associated with formal arrest.” United States v. James, 113 F.3d 721, 727 (7th Cir.
1997)(quoting_ Stansbury v. California, 511 U.S. 318, 323 (1994)).
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Question of whether reasonable man in defendant’ s situation would have felt free to
leave interview with postal inspectors, and thus whether he was in custody and
entitled to receive Miranda warnings, was a mixed question of law and fact whichis
reviewed de novo. United Statesv. James, 113 F.3d 721, 727 (7th Cir. 1997).

Exigent Circumstances:

Whether exigent circumstances exist in the execution of a search warrant isamixed
question of law and fact. United States v. Bailey, 136 F.3d 1160, 1164 (7th Cir.
1998); United States v. Howard, 961 F.2d 1265, 1267 (7th Cir.), cert. denied, 506
U.S. 882 (1992).

Review of factual findingsregarding presence of exigent circumstances: clear
error. United Statesv. Bailey, 136 F.2d 1160 (7th Cir. 1998); United States
v. Howard, 961 F.2d 1265, 1267 (7th Cir.), cert. denied, 506 U.S. 882
(1992).

The determination that those facts constitute exigent circumstancesisalegal
guestion subject to denovo review. United Statesv. Bailey, 1998 WL 67562,
at 4 (7th Cir. Feb. 20, 1998); United Statesv. Howard, 961 F.2d 1265, 1267
(7th Cir.), cert. denied, 506 U.S. 882 (1992).

Exigent circumstances “exist . . . when a suspect’s awareness of the search would
increase the danger to police officers or others, or when an officer must act quickly
to prevent the destruction of evidence,” United States v. Singer, 943 F.2d 758, 762
(7th Cir. 1991), or when “a reasonable person [would] believe that entry . . . was
necessary to prevent physical harm to the officers, the destruction of relevant
evidence, the escape of a suspect, or some other consequence improperly frustrating
legitimate law enforcement efforts.” United Statesv. Howard, 961 F.2d 1265, 1267
(7th Cir.), cert. denied, 506 U.S. 882 (1992)(quoting United States v. McConney,
728 F.2d 1195, 1205 (9th Cir.)(en banc), cert. denied, 469 U.S. 824 (1984)).

The exigencies must be viewed from the totality of the circumstances known to the
officersat thetime. United Statesv. Howard, 961 F.2d 1265, 1267 (7th Cir.), cert.
denied, 506 U.S. 882 (1992).

Franks hearing:

Court of Appealsreviewsthedistrict court’ srefusal to hold aFrankshearing for clear
error. United Statesv. Hunter, 86 F.3d 679, 682 (7th Cir.), cert. denied, 117 S.Ct.
443 (1996).
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A Franks hearing is proper where the defendant has made a substantial preliminary
showing that an affiant, in obtaining a search warrant, included deliberately false
material statements, or recklessly disregarded the truth. United Statesv. Taylor, 154
F.3d 675, 679 (7th Cir. 1998) (citing Franks v. Delaware, 438 U.S. 154, 170-171
(1978)).

Onreview of adistrict court’ srefusal to hold a Frank’ s hearing, the Seventh Circuit
presumes that the affidavit supporting the search warrant isvalid. United Statesv.
McCldlan, 165 F.3d 535 (7th Cir. 1999)(italicsin origina).

Defendants face a"formidable task" in attempting to overcome the presumption that
the affidavit supporting the search warrant isvalid. United Statesv. McClellan, 165
F.3d 535 (7th Cir. 1999).

In support of arequest for a Frank’s motion, the petitioner is required to make an
offer of proof demonstrating that: (1) the affidavit for the search warrant on hishome
contained a false statement; (2) the affiant’s state of mind in making the false
statements was reckless; and (3) the false statement was materia to the finding of
probable cause (i.e., that probable cause cannot be established without the false
statement). United Statesv. McClellan, 165 F.3d 535 (7th Cir. 1999).

Informants:

Review of factual finding that informant was not a government agent: clearly
erroneous. United Statesv. Li, 55 F.3d 325, 328 (7th Cir. 1995); United States v.
Malik, 680 F.2d 1162, 1165 (7th Cir. 1982).

The Court of Appeals may draw its own legal conclusions from the district court’s
actual finding that an informant was not agovernment agent. United Statesv. Li, 55
F.3d 325, 328 (7th Cir. 1995); United Statesv. Y ork, 933 F.2d 1343, 1358 (7th Cir.),
cert. denied, 502 U.S. 916 (1991).

Test of whether jailhouseinformant viol ated defendant’ s Sixth Amendment rights: the
statements must have been (1) "deliberately elicited’, and (2) by a government
"agent”. United Statesv. Li, 55 F.3d 325, 328 (7th Cir. 1995).

Investigatory Stops:

To review district court’s decision that an investigatory stop was supported by
reasonable suspicion, Court of Appeals may rely only on information that was
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available to police officers at the time the stop occurred. United States v. Thomas,
87 F.3d 909, 912 (7th Cir.), cert. denied, 117 S.Ct. 409 (1996).

The scope and duration of atraffic stop is limited to what is necessary to fulfil the
purpose of the seizure. United Statesv. Walden, 146 F.3d 487, 490 (7th Cir. 1998).

"The scope and detention must be carefully tailored to its underlying justification.”
United Statesv. Walden, 146 F.3d 487, 490 (7th Cir. 1998)(quoting Floridav. Royer,
460 U.S. 491, 500 (1983)).

When there is reasonable suspicion that the occupants of a vehicle are engaged in
other illegal activity, an officer may prolong atraffic stop to investigate that activity.
United States v. Walden, 146 F.3d 487, 490 (7th Cir. 1998)(citing United States v.
FEinke, 85 F.3d 1275 (7th Cir. 1996)).

Reasonable suspicion of criminal activity cannot be based solely on a person’s prior
criminal record. United Statesv. Walden, 146 F.3d 487, 490 (7th Cir. 1998).

A crimina record in conjunction with other information can form the basis of a
reasonable suspicion. United States v. Walden, 146 F.3d 487, 491 (7th Cir. 1998).

Motion to Suppress:

In reviewing motion to suppress, Court of Appeals may consider evidence from both
the suppression hearing and thetrial. United Statesv. Duguay, 93 F.3d 346, 350 (7th
Cir. 1996).

BUT: If defendant failsto renew motion to suppress at trial, appellate court
should not rely on evidence first produced at trial to reverse pre-trial denial.
United States v. Smith, 80 F.3d 215, 220 (7th Cir. 1996).

BUT: Court of Appeals reviews a district court’s denial of a motion to
suppress based solely on what the district court knew at thetime of theruling.
United States v. Smith, 80 F.3d 215, 220 (7th Cir. 1996).

Generd: factua findings are reviewed for clear error, and the district court’s
conclusionsof law arereviewed de novo. United Statesv. Green, 111 F.3d 515, 518
(7th Cir.), cert. denied, 118 S.Ct. 427 (1997); United Statesv. Liss, 103 F.3d 617,
620 (7th Cir. 1997).
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Review of determination that evidentiary hearing unnecessary to determine if police
“seized” defendant: clear error. United States v. Rodriguez, 69 F.3d 136, 140 (7th
Cir. 1995).

Failureto file objection to a magistrate’ s report recommending denia of amotion to
suppress generally waives any challenge to the magistrate’ sruling on appeal. United
States v. Dexter, 165 F.3d 120, 1124 (7th Cir. 1998).

When reviewing adistrict court’ sdenial of amotionto suppress, the Court of Appeals
reviewsthe court’ slegal determinations de novo, and itsfactual findings of historical
fact for clear error. United States v. Brown, 133 F.3d 993 (7th Cir. 1998)(quoting
Pioneer Investment Services Co. v. Brunswick Assoc., 507 U.S. 380, 395 (1993)).

The exclusionary rule requires that evidence tainted by official wrongdoing be
suppressed. United Statesv. Gravens, 129 F.3d 974, 979 (7th Cir. 1997), petition for
cert. filed (Feb. 19, 1998).

It is well established that the inevitable discovery rule provides exception to the
exclusonary rule's requirement that evidence tainted by official wrongdoing be
suppressed. United Statesv. Gravens, 129 F.3d 974, 979 (7th Cir. 1997), petition
for cert. filed (Feb. 19, 1998).

If the prosecution can establish by a preponderance of the evidence that the
information ultimately or inevitably would have been discovered by lawful
means, then the evidence should be received. United Statesv. Gravens, 129
F.3d 974, 979 (7th Cir. 1997).

The “independent source doctrine allows admission of evidence that has been
discovered by means wholly independent of any congtitutional violation.” United
States v. Gravens, 129 F.3d 974, 981 (7th Cir. 1997)(quoting Nix v. Williams, 467
U.S. 431, 443 (1984)).

Independently discovered and untainted evidence will be admitted in certain
circumstancesasan exception to theexclusionary rule. United Statesv. Gravens, 129
F.3d 974, 981 (7th Cir. 1997).

"The party seeking suppression bears the burden of establishing that he had a
reasonable expectation of privacy in the area and items searched.” United States v.
Meyer, 157 F.3d 1067, 1079 (7th Cir. 1998)(citing United States v. Ruth, 65 F.3d
599, 604 (7th Cir. 1995)).
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"In order to establish a reasonable expectation of privacy, the party must show that
he had an actual, subjective expectation of privacy that society is prepared to
recognize as reasonable.” United States v. Meyer, 157 F.3d 1067, 1079 (7th Cir.
1998).

Since the "existence of a privacy interest ‘depends, in part, on the defendant’s
subjective intent’ it is ‘amost impossible’ to establish a reasonable expectation of
privacy without an affidavit or testimony from the defendant.” United States v.
Meyer, 157 F.3d 1067, 1080 (7th Cir. 1998)(quoting United Statesv. Ruth, 65 F.3d
599, 605 (7th Cir. 1995)).

A defendant’s "testimony given to meet standing requirements for motions to
suppress cannot be used to direct evidence against the defendant at trial on the
guestion of guilt or innocence." United Statesv. Meyer, 157 F.3d 1067, 1080, n. 5
(7th Cir. 1998)(referring to Smmons v. United States, 390 U.S. 377, 390 (1968)).
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Probable Cause/Reasonable Suspicion:

Review of determination of reasonable suspicion and probable cause for traffic stop
seizure: de novo. United States v. Finke, 85 F.3d. 1275, 1278 (7th Cir. 1996).

Review of determination of probable cause: de novo. United Statesv. Green, 111
F.3d 515, 518 (7th Cir.), cert. denied, 118 S.Ct. 427 (1997).

Review of ultimate conclusion that probable cause exists or does not exist: de novo.
Ornelasv. United States, 517 U.S. 690 (1996); United Statesv. Green, 111 F.3d 515,
518 (7th Cir.), cert. denied, 118 S.Ct. 427 (1997); United Statesv. Guiterrez, 92 F.3d
468, 471 (7th Cir. 1996).

BUT: Review of factual findings supporting probable cause determination:
clear error. United Statesv. Williams, 106 F.3d 1362, 1366 (7th Cir. 1997).

Determination of reasonable suspicion: de novo. Ornelasv. United States, 517 U.S.
690 (1996).

HOWEVER, while "as a general matter determinations of reasonable suspicion and
probable cause should be reviewed de novo on appedl. . . areviewing court should
take care to review findings of historical fact only for clear error and to give due
weight to inferences drawn from those facts by resident judges and local law
enforcement officers." Ornelasv. United States, 517 U.S. 690 (1996).

Probable cause or reasonable suspicion are "fluid concepts that take their substantive
contents from the particular context in which the standards are being assessed.”
United States v. McClinton, 135 F.3d 1178, 1183 (7th Cir. 1998)(citing Ornelas v.
United States, 517 U.S. 690 (1996)).

Probable cause exists "where the known facts and circumstances are sufficient to
warrant a man of reasonable prudence in the belief that contraband or evidence of a
crime will be found." United States v. McClinton, 135 F.3d 1178, 1183 (7th Cir.
1998)(quoting Ornelas v. United States, 517 U.S. 690 (1996)).

Probable cause exists if under the totality of the circumstances, "including the
‘veracity’ and ‘basis of knowledge' of persons supplying hearsay information, there
is a fair probability that contraband or evidence of the crime will be found in a
particular place." United States v. McClinton, 135 F.3d 1178, 1183 (7th Cir.
1998)(quoting lllinoisv. Gates, 462 U.S. 213, 238 (1983)).
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The subjective intentions of police officers executing asearch warrant play norolein
ordinary probable cause Fourth Amendment analysis. United States v. Van Dredl,
155 F.3d 902, 905 (7th Cir. 1998) (quoting Whren v. United States, 517 U.S. 806
(1996)).

Miranda issues:

Review of the ultimate issue of the voluntariness of awaiver of Miranda rights: de
novo. United Statesv. Brooks, 125 F.3d 484, 492 (7th Cir. 1997).

The trial court’s findings with respect to the historical facts on which the
voluntariness claim was based: deferential. United States v. Brooks, 125 F.3d 484,
492 (7th Cir. 1997).

It is not improperly coercive conduct for an officer to tell a suspect that the
prosecutor will beinformed of hiscooperation and will evaluate hiscaseinlight of his
cooperation. United States v. Westbrook, 125 F.3d 996, 1005 (7th Cir.), cert.
denied, 118 S.Ct. 643 (1997)(citing United Statesv. Rutledge, 900 F.2d 1127, 1130-
31 (7th Cir.), cert. denied, 498 U.S. 875 (1990)).

"The police are allowed to play on a suspect’ signorance, his anxieties, hisfears, and
his uncertainties; they are just not allowed to magnify those fears, uncertainties, and
so forth to the point where rational decision becomes impossible." United Statesv.
Westbrook, 125 F.3d 996, 1005-1006 (7th Cir.), cert. denied, 118 S.Ct. 643
(1997)(quoting United States v. Rutledge, 900 F.2d 1127, 1130-31 (7th Cir.), cert.
denied, 498 U.S. 875 (1990)).

The Court of Appeals assesses the voluntariness of the statement by considering
whether, in light of the totality of the circumstances, the statement was the product
of arationa intellect and free will, or whether it was obtained by the authorities
through coercive means. United Statesv. Brooks, 125 F.3d 484, 492 (7th Cir. 1997).

"The issue of coercion is determined from the perspective of areasonable personin
the position of the suspect.” United States v. Brooks, 125 F.3d 484, 492 (7th Cir.
1997) (quoting United States v. Fazio, 914 F.2d 950, 955 (7th Cir. 1990)).

The Court of Appeals considers whether areasonable objective observer would have
believed that any words or actions on the part of policewereinfact "reasonably likely
to dicit" anincriminating response. United Statesv. Westbrook, 125 F.3d 996, 1002
(7th Cir.), cert. denied, 118 S.Ct. 643 (1997) (quoting Enoch v. Gramley, 70 F.3d
1490, 1499 (7th Cir. 1995), cert. denied, 117 S.Ct. 95 (1996)).
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Review of whether adefendant isin custody for Miranda purposes. de novo. United
States v. Madoch, 149 F.3d 596, 600 (7th Cir. 1998).

Statements taken in violation of Miranda can generaly be used to impeach
inconsistent trial testimony. United States v. Madoch, 149 F.3d 596, 601 (7th Cir.
1998).

To determine whether a suspect’s right to end questioning was "scrupulously
honored,” a court must consider the amount of time that lapsed between
interrogation; the scope of the second interrogation; whether new Mirandawarnings
were given; and the degreeto which police officerspursued further interrogation once
the suspect had invoked hisright to silence.  United Statesv. Schwensow, 151 F.3d
650, 658 (7th Cir. 1998) (citing Michigan v. Modey, 423 U.S. 96, 104-105 (1975).

The congtitutionality of a subsequent police interview depends not on its subject
matter but, rather, on whether the police, in conducting the interview, sought to
undermine the suspect’ sresolve to remain silent. United States v. Schwensow, 151
F.3d 650, 660 (7th Cir. 1998).

Miranda right to counsel cannot be invoked by an attorney prospectively before the
client isin custody. Rather, the authorities must be conducting an interrogation or
interrogation must be imminent. U.S. v. Muick, No. 98-1315, dlip op. p. 6 (7th Cir.
2/8/99).

Warrantless Search:

Review of ultimate searchissueis de novo, but historical facts are reviewed only for
clear error. United Statesv. Ladell, 127 F.3d 622, 624 (7th Cir. 1997).

A warrantless search of an automobile (limited to the areas in which a weapon may
be placed or hidden) is permissible when the police officer possesses "a reasonable
belief based on * specific and articulable facts which, taken together with the rational
inferences from those facts, reasonably warrant’ the officer in believing that the
suspect is dangerous and . . . may gain immediate control over weapons.” United
States v. Brown, 133 F.3d 993 (7th Cir. 1998)(quoting Michigan v. Long, 463 U.S.
1032, 1049-50 (1983) and Terry v. Ohio, 392 U.S. 1, 21 (1968)).

The test is reasonableness: would a "reasonably prudent man in the
circumstances be warranted in the belief that his safety or that of others was
in danger." Michiganv. Long, 463 U.S. 1032, 1050 (1983).
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Luggage is not seized for Fourth Amendment purposes where law enforcement
officids touch and remove luggage from a bus luggage compartment. A defendant
has no reasonabl e expectation that hisluggage would not be touched, handled or even
removed from the bus prior to the bag's arrival at its destination. United Statesv.
Ward, 144 F.3d 1024, 1033 (7th Cir. 1998).

Luggage is seized where law enforcement officialsinterfere with defendant’s
contractually based expectation that he would regain possession of his
luggage at a particular time. United States v. Ward, 144 F.3d 1024, 1033
(7th Cir. 1998).

Seizure of garbage left at the curb is a Fourth Amendment violation only if the
defendant has manifested a subjective expectation of privacy in the garbage that
society acceptsasobjectively reasonable. U.S. v. Redmon, 138 F.3d 1109, 1112 (7th
Cir. 1998).

There is no expectation of privacy in trash left for collection in an area
accessible to the public. U.S. v. Redmon, 138 F.3d 1109, 1114 (7th Cir.
1998).

Review of determination of whether probable cause existed to believethat defendant’ s
vehicle contained contraband: denovo. United Statesv. McClinton, 135 F.3d 1178,
1183 (7th Cir. 1998).

Pursuant to the "moving vehicle" exception to the warrant requirement of the Fourth
Amendment, police officers may search a vehicle without a warrant if they have
probable causeto believeit contains contraband or evidence of acrime. United States
V. McClinton, 135 F.3d 1178, 1183 (7th Cir. 1998).

When determining whether a private citizen has acted as a government agent when
conducting a warrantless search, the question is whether in light of all the
circumstances of the case the person must be regarded as having acted as an
instrument or agent of the state. United Statesv. Hall, 142 F.3d 988, 993 (7th Cir.
1998).

A court determines whether: (1) the government knew of and acquiesced in
the intrusive conduct; and (2) the private party’ s purpose for conducting the
search wasto assist |law enforcement effortsor further hisown ends. Another
consideration is whether the government offered the private party a reward.
United Statesv. Hall, 142 F.3d 988, 993 (7th Cir. 1998).
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When the police seize property during the course of a crimina investigation, due
process does not require the state to provide the owner with notice of state law
remedies which provide for the return of seized property. City of West Covina v.
Perkins, 119 S.Ct. 678, 681 (1999).

When law enforcement agents seize property pursuant to a warrant, due
processrequiresthem to take reasonabl e stepsto give noticethat the property
has been taken so the owner can pursue available remedies for its return.
However, actual notice of the specific state law remedies which provide for
the return of seized property is not required because such information is
published and generaly available to the public. City of West Covina v.
Perkins, 119 S.Ct. 678, 681-82 (1999).

Two historical rationalesexist for the search incident to arrest exception: (1) theneed
to disarm a suspect in order to take him into custody, and (2) the need to preserve
evidence for later use at trial. Knowlesv. lowa, 119 S.Ct. 484, 487 (1998).

Police officer may not conduct a search incident to arrest where the officer
stops the defendant for a traffic offense and issues him a citation rather than
arrests him, even if a state statute allows such a search where a citation is
issued. Knowlesv. lowa, 119 S.Ct. 484, 486 (1998).

Standing:

In order to claim the protection of the Fourth Amendment, a defendant must
demonstrate that he personally has an expectation of privacy in the place searched,
and that hisexpectationisreasonable; i.e., onewhich has"asource outside the Fourth
Amendment, either by reference to concepts of real or personal property law or to
understandings that are recognized and permitted by society.” Minnesotav. Carter,
119 S.Ct. 469, 472 (1998).

The capacity to claim the protection of the Fourth Amendment depends upon
whether the person who claims the protection of the amendment has a
legitimate expectation of privacy in the invaded place. Minnesotav. Carter,
119 S.Ct. 469, 473 (1998); United Statesv. McNeal, 77 F.3d 938, 945 (7th
Cir. 1996).

“While the tria court's factual findings regarding the execution of the warrant are
subject to the clearly erroneous standard, the determination of whether those facts
constitute an exigent circumstance exceptionto theknock-and-announcerequirement
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isalega question subject to de novo review.” United States v. Bailey, 136 F.3d
1160, 1164 (7th Cir. 1998)(citation omitted).

Because Rakas' principleof “standing” isrooted in the substantive law of the Fourth
Amendment and not Article Ill, the government may waive standing types of
arguments. United Statesv. Price, 54 F.3d 342, 346 (7th Cir. 1995)(citing Rakas v.
lllinois, 439 U.S. 128, 138-139 (1978)).

Indeed, the Supreme Court has recently stated that an analysis determining
whether a defendant has alegitimate expectation of privacy under the rubric
of Article Ill "standing” is an analysis which it rgected 20 years ago.
Minnesotav. Carter, 119 S.Ct. 469, 472 (1998) (citing Rakasv. lllinois, 439
U.S. 128 (1978)).

Where the facts of a case place it between the situation of an overnight guest in a
homewho may claim the protection of the Fourth Amendment and onewho ismerely
present with the consent of a householder who may not claim such protection, the
Supreme Court has looked to the following factors to determine if the person has a
protectableprivacy interest: the nature of any transactionsengagedin onthe premises,
(commercia versusresidential), the period of time on the premises, and whether the
defendant had any previous connection with the premises. Minnesotav. Carter, 119
S.Ct. 469, 474 (1998).

Although an overnight guest in ahome may claim the protection of the Fourth
Amendment, one who is merely present with a consent of the householder
may not. Minnesotav. Carter, 119 S.Ct. 469, 473 (1998).

Where the defendant is merely present in an apartment for the sole purpose
of bagging cocaineand isnot asignatory to thelease of that apartment, he has
no protectable privacy interest in that apartment. Minnesota v. Carter, 119
S.Ct. 469, 473 (1998).

SENTENCING: With the advent of the Sentencing Guidelines, sentencing has been
transformed from an areain which appealable issues almost never arose into an areathat can
provide numerousappea ableissues. Initialy, appellate counsel should alwaysensurethat the
defendant’ s sentenceis within the statutory maximum. If the sentence iswithin the statutory
maximum, appellate counsel should then review the presentence report and any sentencing
order to determine if the district court properly applied the Sentencing Guidelines and
whether the district court departed from the guidelines.

Generd:
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How the guidelines are to be interpreted is a question of law, which is
reviewed de novo. United States v. Gonzalez, 112 F.3d 1325, 1328 (7th
Cir.), cert. denied, 118 S.Ct. 396 (1997). However, factua findingsunder the
guidelines are reviewed only for clear error. United Statesv. Gonzalez, 112
F.3d 1325, 1328 (7th Cir.), cert. denied, 118 S.Ct. 396 (1997).

The Court of Appealsreviews the district court’ s interpretation of the scope
of theguidelinesde novo and itsfactual findingsfor clear error. United States
V. Yoon, 128 F.3d 515, 528 (7th Cir. 1997) (citing United Statesv. Binford,
108 F.3d 723, 726 (7th Cir.), cert. denied, 117 S.Ct. 2530 (1997)).
Defendants who benefit from favorable calls under the Federal Sentencing
Guidelines should think twice about appealing their cases when their appeals
have little likelihood of success because a defendant’s appeal may draw a
guideline cross appeal. U.S. v. Szarwark, 2/18/99, No. 98-1968, slip op. p.
4-5 (7th Cir.).

In deciding between calling an amendment substantive or clarifying, the
Seventh Circuit has looked closely at the language of the change. United
States v. Minneman, 143 F.3d 274, 282 (7th Cir. 1998).

Jurisdiction:

The Court of Appeals has no jurisdiction to review arefusal to downward
departure unless the refusal resulted from the sentencing court’s erroneous
belief that is lacks the statutory authority to depart. United Statesv. Jarrett,
133 F.3d 519 (7th Cir. 1998); United States v. Saunders, 129 F.3d 925, 933
(7th Cir. 1997).

Absent finding that defendant had timely notice of possibility of enhanced
sentence, district court lacked jurisdiction, under 88 841 and 851 to impose
enhanced sentence and error was not harmless. Kely v. United States, 29
F.3d 1107, 1110 (7th Cir. 1994).

Sentencing Hearing:

A defendant hastheright to be sentenced on the basis of reliableinformation.
United States v. McClinton, 135 F.3d 1178, 1192 (7th Cir. 1998).

Thefacts on which the court bases its sentence must have sufficient indicia of
reliability to support its probable accuracy. United Statesv. McClinton, 135
F.3d 1178, 1192 (7th Cir. 1998).

99



If the defendant provides no evidence controverting the information in the
pre-sentence investigation report (PSI) the district court may rely entirely on
the PSl. United States v. Wing, 135 F.3d 467, 469 (7th Cir. 1998).

Ordinary procedural protections do not apply to sentencing proceedings.
United States v. Wicks, 132 F.3d 383, 388 (7th Cir. 1997).

The due process clause requires only that the proceedings be fundamentally
fair and the sentence be based on accurate and reliable information. United
States v. Wicks, 132 F.3d 383, 388 (7th Cir. 1997).

District court erred in deciding the amount of drugsinvolved in a conspiracy
where it determined the amount based on the testimony of one witness who
had given four different versions of how much drug was involved in the
conspiracy. United States v. McEntire, 153 F.3d 424, 437 (7th Cir. 1998).

A sentencing judge may adopt facts contained in the PS| to support findings
for such things as the quantity of drugs attributable to the defendant so long
as those facts bear "sufficient indicia of reliability to support their probable
accuracy." United States v. Berkey, 161 F.3d 1099 (7th Cir. 1998)(quoting
United States v. Burke, 148 F.3d 832, 835 (7th Cir. 1998)).

The Seventh Circuit has noted that increased precautions may be necessary in
cases in which the use of cross-references within the sentencing guidelines
dramatically altersthe balance between trial and sentencing. United Statesv.
Meyer, 157 F.3d 1067, 1082 (7th Cir. 1998)(referring to United States v.
Masters, 978 F.2d 281, 287 (7th Cir. 1992)).

All that is required is that the sentencing court refer to the findings and
rationale in a PSR to allow the Court of Appeals to evaluate the sentencing
court’s decision. United States v. Brimley, 148 F.3d 819, 822 (7th Cir.
1998)(quoting United Statesv. Taylor, 135 F.3d 478, 483 (7th Cir. 1998)).

Under 18 U.S.C. 83583(d), the court, not the probation office, must
determine how many drug tests should be administered during supervised
release. United Statesv. Bonanno, 146 F.3d 502, 511 (7th Cir. 1998).

Appellate Review:
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To ascertain intent of district court at sentencing, Court of Appeals must |ook
at record as a whole. United States v. Wolf, 90 F.3d 191, 193 (7th Cir.
1996).

Review of waived sentencing arguments. plain error. United States v.
Wilson, 134 F.3d 855 (7th Cir. 1998).

Article 111l judges are presumed to know the law. United States v. Wilson,
134 F.3d 855 (7th Cir. 1998).

Review of congtitutionality of sentencing guideline provisions. de novo.
United States v. Carroll, 110 F.3d 457, 461 (7th Cir. 1997).

Guideline application notes are binding unless they violate the constitution or
a statute. United States v. Draves, 103 F.3d 1328, 1338 (7th Cir.), cert.
denied, 117 S.Ct. 2528 (1997)(citing Stinson v. United States, 508 U.S. 36
(1993)).

The Court of Appeals must defer to the Sentencing Commission’s
interpretation of the scope of 28 U.S.C. 8994 unless that interpretation is
"arbitrary, capricious, or manifestly contrary to the statute.” United Statesv.
Santoyo, 146 F.3d 519, 524 (7th Cir. 1998)(quoting Chevron, U.S.A., Inc. v.
Natural Resources Defense Counsel, Inc., 467 U.S. 837, 844 (1984)).

The Sentencing Commission has the power and the duty not only to interpret
specific provisonsof federal statutes regulating crimina punishment but also
to establish, in its "discretion except insofar as that discretion is cut down by
statutes fixing minimum and maximum penalties, standards designed to
promote uniform and rational federal sentencing.” United States v. L auer,
148 F.3d 766, 769 (7th Cir. 1998)(citing 28 U.S.C. 88991(b), 994(a), (f);
Mistretta v. United States, 488 U.S. 361, 367-70 (1989)).

The Sentencing Commission’ sauthority islegisative in character rather than
interpretive, and the "commission is free to seek guidance from any source
that may contain information relevant to calibrating criminal punishment.”
United States v. Lauer, 148 F.3d 766, 769 (7th Cir. 1998).

If federal statutes control sentencing considerations, the Sentencing
Commission’'s tasks are limited to interpretation and application. United
Statesv. Lauer, 148 F.3d 766, 769 (7th Cir. 1998).
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In drafting 85K 1.1, the Sentencing Commission did not exceed its statutorily
granted authority in establishing the requirement that the government make
the motion for downward departure under 85K 1.1 and, therefore, did not
violate the separations of powers doctrine. United States v. Santoyo, 146
F.3d 519, 524 (7th Cir. 1998)(citing 28 U.S.C. §994)).

Whether a sentencing court has incorrectly applied the Guidelines by double
counting is aquestion of law reviewed de novo. United States v. Compton,
82 F.3d 179, 183 (7th Cir. 1996).

Review of determination of meaning of "market value': de novo. United
States v. Eyoum, 84 F.3d 1004, 1007 (7th Cir.), cert. denied, 117 S.Ct. 326
(1996).

Review of interpretation of United States Supreme Court case and effect on
enhancement: de novo. United States v. Carmack, 100 F.3d 1271, 1278-
1279 (7th Cir. 1996).

Review of aleged discrepancies between district court’ s oral statements and
written orders: de novo. United States v. Bonanno, 146 F.3d 502, 511 (7th
Cir. 1998).

When an oraly pronounced sentence is ambiguous the judgment and
commitment order is evidence which may be used to determine the intended
sentence. United States v. Bonanno, 146 F.3d 502, 511 (7th Cir. 1998).

Once the "court of appeals has decided that the district court misapplied the
Guidelines, aremand is appropriate unless the reviewing court concludes, on
the record as awhole, that the error was harmless, i.e., that the error did not
affect the district court’s selection of the sentence imposed.” United States
v. Newman, 144 F.3d 531, 543 (7th Cir. 1998)(quoting Williams v. United
States, 503 U.S. 193, 203 (1992)).

The Court of Appealswill remand for re-sentencing if thereisno evidence at
al to support the District court’s determination of benefit received under
§2C1.1. United States v. Sapoznik, 161 F.3d 1117 (7th Cir. 1998).

A remand is necessary if the court has misapplied the guidelines, unless the
Court of Appeals concludes, on the record as a whole, that the error was
harmless becauseit did not affect the district court’ s selection of the sentence
imposed. United States v. Saunders, 129 F.3d 925, 932 (7th Cir. 1997).
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On remand for re-sentencing, there are some issues on which parties are
entitled only one opportunity to present evidence. United Statesv. Wyss, 147
F.3d 631, 633 (7th Cir. 1998)(citing United Statesv. Wilson, 131 F.3d 1250,
1253-54 (7th Cir. 1997); United Statesv. Parker, 101 F.3d 527, 528 (7th Cir.
1996); United Statesv. L eonzo, 50 F.3d 1086, 1088 (D.C. Cir. 1995)).

Sentencing Guidelines Commentary:

“[Clommentary in the Guidelines Manual that interprets or explains a
guidelineisauthoritativeunlessit viol atesthe Constitution or afederal statute,
or is inconsistent with, or a plainly erroneous reading of, that guideline.”
Stinson v. United States, 508 U.S. 36, 37 (1993).

Sentences for Pre-guidelines Cases:

Court of Appealswill affirm aslong as sentence is within statutory limitsand
trial court did not rely on improper information. United States v. McClain,
2 F.3d 205, 206 (7th Cir. 1993).

Sentences for Guideline Cases:

Sentence of imprisonment must be proportional to crime, however, except for
the death pendty, principle of proportionality will rarely require
reconsideration of sentence. United Statesv. Martin, 63 F.3d 1422, 1433 (7th
Cir. 1995).

Review of district court decison to order consecutive or concurrent
sentences. abuse of discretion. United Statesv. Plantan, 102 F.3d 953, 956
(7th Cir. 1996).

The court must impose consecutive sentences when necessary to impose the
total punishment prescribed by the applicable guideline range (5 G.1.2(d)).
United States v. Johnson, 127 F.3d 625, 630 (7th Cir. 1997).
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Statutory Mandatory Minimums:

Under 18 U.S.C. 83553(¢e), Congress granted the authority to district courts,
subject to the requirement that the motion be brought by the government, to
impose a sentence below the statutory minimum in consideration of a
defendant’ s substantial assistance. United States v. Santoyo, 146 F.3d 519,
524 (7th Cir. 1998).

Under the safety valve provisions of 18 U.S.C. 83553(f)(5) and U.S.S.G.
85C1.2(5), “in order for a defendant who provides the government with
untruthful pre-sentencing disclosures to satisfy the  not later than the time of
the sentencing hearing’ requirement and thus avail himself the benefit of the
safety valve, the defendant must meet the safety valve's requirement of
complete and truthful disclosure by the time of the commencement of the
sentencing hearing." United Statesv. Marin, 144 F.3d 1085, 1091 (7th Cir.
1998).

Base Offense Level:
Relevant Conduct:

Review of determination that uncharged offenseswere part of same course of
conduct as offense of conviction (relevant conduct -- U.SSG. §
1B1.3(a)(2)): clear error. United States v. Acosta, 85 F.3d 275, 279 (7th
Cir. 1996).

Relevant conduct, in a narcotics case, includes al acts and omissions that
were part of the same course of conduct. United Statesv. Adams, 125 F.3d
586, 596 (7th Cir. 1997).

The government may prove relevant conduct under more relaxed rules of
evidence, including the admission of hearsay evidenceand proof need bemade
by a preponderance of the evidence only. United Statesv. Adams, 125 F.3d
586, 596 (7th Cir. 1997) (citations omitted).

Review of the district court’ s determination of relevant conduct: clear error.
United States v. Berry, 133 F.3d 1020 (7th Cir. 1998); United States v.
Adams, 125 F.3d 586, 596 (7th Cir. 1997).

Relevant conduct: Court of Appeals determinesif acts are relevant conduct
under § 1B1.3(a)(2) by looking at the similarity, regularity, and temporal
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proximity of the uncharged acts to the offense conviction. United States v.
Sykes, 7 F.3d 1331, 1336 (7th Cir. 1993).

When a defendant is sentenced "on the basis of uncharged drug-related
misconduct, the burden is on the government to prove the amount of drugs
involvedinthat conduct.” United Statesv. Wyss, 147 F.3d 631, 633 (7th Cir.
1998).

By Offense Guideline:

Drugs:

When the statutory index lists more than one potentially applicable guideline,
the District court is charged with choosing from among the guidelines
specified the one that is most appropriate based on the nature of the offense
conduct. United Statesv. Agostino, 132 F.3d 1183, 1195 (7th Cir. 1997).

In choosing between two guidelines (bribe and gratuity) theissue isafactual
determination that isreviewed for clear error. United Statesv. Agostino, 132
F.3d 1183, 1195 (7th Cir. 1997).

The quantity of drugs is a sentencing factor, not an element of the offense.
United States v. Richardson, 130 F.3d 765 (7th Cir. 1997), petition for cert.
filed (Feb. 11, 1998).

For enhanced penalty provisions to apply, the quantities are not required to
be alleged in theindictment. United Statesv. Richardson, 130 F.3d 765 (7th
Cir. 1997).

The hundred to one disparity between crack cocaine and regular cocaine does
not violate the Constitution. United Statesv. Richardson, 130 F.3d 765 (7th
Cir. 1997).

Review of finding regarding drug quantity: clear error. United States v.
Taylor, 72 F.3d 533, 542 (7th Cir. 1995); United States v. James, 113 F.3d
721, 730 (7th Cir. 1997).

A conspirator isresponsiblefor the amount of drugsthat conspirator actually
distributes, aswell as for any quantity distributed by the conspiracy that was
reasonably foreseeable to the conspirator. United Statesv. Jarrett, 133 F.3d
519 (7th Cir. 1998).
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The aggregation rule allows acourt to aggregate all of the quantities of drugs
involved in an entire basic scheme of multiple defendants when it determines
an individua’s base offense level. Gray-bey v. United States, 156 F.3d 733,
740 (7th Cir. 1998).

Determination of reasonable foreseeability is a factua determination and is
thereforereviewed for clear error. United Statesv. Jarrett, 133 F.3d 519 (7th
Cir. 1998).

Under the 1993 amendment to the Sentencing Guidelines, in order for the
sentence enhancement for crack cocaine to be applied, the government must
prove that the defendant possessed a crack form of cocaine base. United
States v. Adams, 125 F.3d 586, 592 (7th Cir. 1997).

Under U.S.S.G. 82D1.1, higher base offense levels apply only to the crack
form of cocaine base. "Crack" isthe street name for aform of cocaine base,
usually prepared by processing cocai nehydrochl oride and sodium bicarbonate,
and usually appearinginalumpy, rock likeform. United Statesv. Vaenzuela,
150 F. 3d 664, 667 (7th Cir. 1998).

The district court must make an explicit finding of the calculation of drug
guantity and the offense level and how it arrived at the sentence. United
States v. Singleton, 125 F.3d 1097, 1108 (7th Cir. 1997), cert. denied, Cox
v. United States, 118 S.Ct. 898 (1998)(citing United States v. Phillips, 37
F.3d 1210, 1213 (7th Cir. 1994)).

Under 881B1.3(a)(2), 3D1.2(d), 2D1.1, and 2D2.1, amounts of controlled
substances intended for the defendant’ s private use cannot be added to the
amountsof controlled substancesthat defendant intended to distribute, except
if the defendant is charged with both intent to distribute and conspiracy with
intent to distribute. United States v. Wyss, 147 F.3d 631, 632 (7th Cir.
1998).

Under un-amended U.S.S.G. §2D1.1, the government bears the burden of
proving, by a preponderance of the evidence, what type of methamphetamine
was involved in an offense. United States v. McEntire, 153 F.3d 424, 432
(7th Cir. 1998).

Under U.S.S.G. 82B1.1 asamended November 1, 1995, thereisno distinction
for sentencing purposes between |-methamphetamine and d-
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Loss:

methamphetamine. United States v. McEntire, 153 F.3d 424, 431 (7th Cir.
1998).

Review of factual finding of amount of loss. clear error. United States v.
Jackson, 95 F.3d 500, 505 (7th Cir.), cert. denied, 117 S.Ct. 404, 117 S.Ct.
532 (1996) and 117 S.Ct. 717(1997).

Review of definition of loss: denovo. United Statesv. Jackson, 95 F.3d 500,
505 (7th Cir.), cert. denied, 117 S.Ct. 404, 117 S.Ct. 532 (1996) and 117
S.Ct. 717(1997).

Review of method by which district court calculated loss. de novo. United
States v. Jackson, 95 F.3d 500, 505 (7th Cir.), cert. denied, 117 S.Ct. 404,
117 S.Ct. 532 (1996) and 117 S.Ct. 717(1997).

Review of questionsregarding definition of lossand the method of cal culation
of loss: de novo. United States v. Senn, 129 F.3d 886 (7th Cir. 1997).

Under U.S.S.G.82F1.1, review of adistrict court’sloss valuation isfor clear
error. U.S. v. Swanquist, 161 F.3d 1064, 1077 (7th Cir. 1998).

When fraud is equivalent to smple theft, actual loss is measured at the time
the fraud isdetected. United Statesv. Saunders, 129 F.3d 925, 931 (7th Cir.
1997).

Under U.S.S.G. 82F1.1, in fraudulent loan application cases involving a
defendant who obtains aloan by misrepresenting the value of his assets, the
amount of loss is the amount of the loan not repaid at the time the offenseis
discovered. Theconcept of when an offenseisdiscovered relatesto discovery
by the victim or the proper authorities, whichever comesfirst. However, after
discovery has occurred, money subsequently repaid on fraudulently procured
loans may not be set-off against the amount of loss calculated under the
applicableguiddline. U.S. v. Swanquist, 161 F.3d 1064, 1077 (7th Cir. 1998).

Under 82F1.1, "the amount of the intended loss . . . is the amount that the
defendant placed at risk by misappropriating money or other property."
United States v. Lauer, 148 F.3d 766, 768 (7th Cir. 1998).
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Under the guidelinesfor "intended loss' (82F1.1), the "relevant inquiry isnot
“how much would the defendants probably have gotten away with?, but,
rather, “how many dollars did the culprits scheme put at risk?" United
States v. Bonanno, 146 F.3d 502, 509-510 (7th Cir. 1998).

Under 82F1.1, in fraudulent procurement of loans and contract cases, “the
lossisthe part of the loan that the defendant does not intend to repay, or the
valueof the part of the contractual performancethat heintendsto omit, rather
than the entire loan or the entire contract price.” United Statesv. L auer, 148
F.3d 766, 768 (7th Cir. 1998).

Under U.S.S.G. 82F1.1, comment, no. 7, in fraud cases, if an intended loss
that the defendant was attempting to inflict can be determined, thisfigure will
beusedif it isgreater than the actual loss. United Statesv. Stockheimer, 157
F.3d 1082, 1089 (7th Cir. 1998).

In prosecution for conspiracy to commit bank fraud, under U.S.S.G.
82F1.1(b)(1), loss is attributable to a defendant not only for loss resulting
from conduct inwhich the defendant directly participated but also for lossthat
the defendant helped bring about in some way, even if he did not sharein all
of the proceeds. United States v. Giang, 143 F.3d 1078, 1080 (7th Cir.
1998).

Under 82F1.1, loss in afood stamp fraud case "is the value of the benefits
diverted from intended recipientsor uses." United Statesv. Brown, 136 F.3d
1176, 1183 (7th Cir. 1998)(quoting _United Statesv. Barnes, 117 F.3d 328,
334-35 (7th Cir. 1997)).

Under 82F1.1 for food stamp fraud case, "the amount of loss should equal the
aggregated food stamp redemptions less actual food sales." United Statesv.
Brown, 136 F.3d 1176, 1183 (7th Cir. 1998)(citing United Statesv. Barnes,
117 F.3d 328, 334-35 (7th Cir. 1197)).

Under 2F1.1, to determine the amount of lo0ss, a court can consider whatever
evidenceisbeforeit. United Statesv. Brown, 136 F.3d 1176, 1184 (7th Cir.
1998)(citing United Statesv. Carmack, 100 F.3d 1271, 1276 (7th cir. 1996)).

In setting the base offense level for fraud, whether the total intended |ossbore
any relation to economic reality because the plan had no chance of successis
irrelevant. Rather, economic reality istaken into account in adistrict court’s
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downward departure decision. United Statesv. Stockheimer, 157 F.3d 1082,
1089 (7th Cir. 1998).

A defendant cannot reduce the amount of loss for sentencing purposes by
offering to makerestitution after heiscaught. United Statesv. Saunders, 129
F.3d 925, 931 (7th Cir. 1997).

In calculating actual loss in a fraudulent loan case, the trial judge should
determine how much of the collateral has been realized or can be expected to
be realized and should deduct that amount from the amount of loss. United
States v. Saunders, 129 F.3d 925, 931 (7th Cir. 1997); See United Statesv.
Johnson, 16 F.3d 166, 171 (7th Cir. 1994); United Statesv. Chevalier, 1 F.3d
581, 585-86 (7th Cir. 1993).

In calculating actual loss, the district court should offset the amount of the
loan only by the value of the collateral the bank has or expectsto gain at the
time the fraud is discovered. United States v. Saunders, 129 F.3d 925, 931
n.4 (7th Cir. 1997) (citing United Statesv. Mau, 45 F.3d 212, 216 (7th Cir.
1995)).

Under U.S.S.G. 82F1.1, the amount of loss attributable to a co-owning
corporate embezzler is the full amount of corporate loss if the corporation
followsformalities, if it has other active co-owners, and/or if the defendant in
guestion receives a salary and benefits tightly controlled by the co-owners.
These factors need not all be present and they are not exhaustive. United
States v. Mankarious, 151 F.3d 694, 709 (7th Cir. 1998).

In prosecution for conspiracy to defraud Customs and the FDA, under
U.S.S.G. 82F1.1, adefendant’ s gain may be used to calculate avictim’sloss
when a more precise measure is unavailable. The gain may be used only if
thereisinfact aloss, and the use of the gain resultsin areasonable estimation
of theloss. United Statesv. Vitek Supply Corp., 144 F.3d 476, 490 (7th Cir.
1998).

In prosecution for mail and wire fraud, calculating an investor’s loss under
§2F1.1(b)(1) is not limited solely to the original investment amount. Rather
accrued interest or appreciation that the investor wastold that he had earned
is aso includable in the amount of loss. United States v. Porter, 145 F.3d
897, 901 (7th Cir. 1998).
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Other:

A district court’s miscalculation of the amount of loss is harmless error if it
does not affect the guidelinerange. United Statesv. Saunders, 129 F.3d 925,
932 (7th Cir. 1997).

To calculate the base offense level for robbery offenses, under U.S.S.G.
§2C1.1(b)(2)(A) the sentencing guidelines increase the base offense level
based on "the ‘benefit received’ in return for the bribe." United States v.
Sapoznik, 161 F.3d 1117 (7th Cir. 1998).

Under 82C1.1(b)(2)(A), therelevant "benefit received” isprofit (net revenue)
and not (gross) revenue. United Statesv. Sapoznik, 161 F.3d 1117 (7th Cir.
1998).

Under 82C1.1(b)(2)(A), rough approximationsof profit aresufficient. United
States v. Sapoznik, 161 F.3d 1117 (7th Cir. 1998)(citing U.S.S.G. 82F1.1,
Application Note 8)).

To determinethe benefit received under 82C1.1, itisthegovernment’ sburden
to provide evidence from which these costs may be estimated. United States
v. Sapoznik, 161 F.3d 1117 (7th Cir. 1998).

Under 82C1.1(c)(1)(A) new definition of tax laws (Amendment 491) did not
clarify old definition of "tax law." United Statesv. Minneman, 143 F.3d 274,
282 (7th Cir. 1998).

Under U.S.S.G. 82G2.4(b)(2), acomputer file constitutesan "item containing
avisua depiction involving asexual exploitation of aminor," rather than the
entiredisc onwhichthefileiscontained. United Statesv. Hall, 142 F.3d 988,
997 (7th Cir. 1998).

Under U.S.S.G. 82K2.1(b), apart which converts a semi-automatic rifle into
a fully automatic machine gun, is considered a "firearm" itself.  Diaz v.

Duckworth, 143 F.3d 345, 345 (7th Cir. 1998); United Statesv. Cash, 149

F.3d 706 (7th Cir. 1998).

Under 82L.2.1, identification documents include uncompleted documents.
United States v. Castellanos, 165 F.3d 1129, 1132 (1998).
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Under 82T1.1(b)(2) (sophisticated means), use of multiple corporate names
and the placement of funds in an attorney’s trust account both constitute a
complex effort to hide income. United States v. Minneman, 143 F.3d 274,
283 (7th Cir. 1998).

Criminal History:

Review of determination that conviction counts as prior sentence under
criminal history: de novo. United States v. Redding, 104 F.3d 96, 98 (7th
Cir. 1996); United States v. Binford, 108 F.3d 723, 726 (7th Cir.), cert.
denied, 117 S.Ct. 2530 (1997).

The district court may consider prior sentences not used in computing the
crimina history category in sentencing the defendant. United Statesv. Ewing,
129 F.3d 430, 437 (7th Cir. 1997); U.S.S.G. 88 4A1.3(a), (¢), (e) and 4A1.2,
Comm. Appl. Note 8.

Impermissible "double counting” is the imposition of two or more upward
adjustments when both are premised on the same conduct. United Statesv.
Haines, 32 F.3d 290, 293 (7th Cir. 1994).

Collateral attack of prior sentence at sentencing: prior conviction may be
collateraly attacked at sentencing where defendant claims unconstitutional
deprivation of counsel for prior case. United Statesv. Redding, 104 F.3d 96,
99 (7th Cir. 1996).

For purposes of U.S.S.G.84A1.1(d) (crimina history enhancement for
committing an offense while under any criminal justice sentence, including
probation), court supervisonisacrimina justice sentence. United States\v.
Burke, 148 F.3d 832, 839 (7th Cir. 1998).

Operation of an uninsured motor vehicle is similar to an offense listed in
84A1.2(c)(1). United Statesv. Boyd, 146 F.3d 499, 502 (7th Cir. 1998).

Under 84A1.2(d), only an offense committed before the age of 18 that

resulted in aconviction as an adult or that was committed within five years of

the offense charged may beincluded in the defendant’ scriminal history score.
U.S. v. Spears, 159 F.3d 1081, 1088 (7th Cir. 1998).
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Under U.S.S.G. 84A 1.2, aprior sentenceis"any sentence previously imposed
... for conduct not part of theinstant offense.” United Statesv. Berkey, 161
F.3d 1099 (7th Cir. 1998)(quoting U.S.S.G. 84A1.2)(emphasis added).

"Determining whether conduct that has resulted in aprior sentenceis part of
the instant offense is a fact-specific inquiry.” United States v. Berkey, 161
F.3d 1099 (7th Cir. 1998)(citing United States v. Hopson, 18 F.3d 465, 468
(7th Cir. 1994)).

To determineif conduct that resulted in aprior sentenceis part of the instant
offense, the" court can look beyond the elements of the two offenses, and they
look at other factors such as tempora and geographic proximity, common
victims, and a common criminal plan or intent of the two offenses.” United
Statesv. Berkey, 161 F.3d 1099 (7th Cir. 1998).

The district court is proscribed from increasing a defendant’s sentence
(crimina history) based on a conviction from a proceeding in which the
defendant was unconstitutionally denied the right of assistance of counsel.
United States v. Hach, 162 F.3d 937 (7th Cir. 1998)(citing United States v.
Katalinich, 113 F.3d 1475, 1481 (7th Cir. 1997)).

The Court of Appeals starts with the presumption that the prior uncounseled
conviction was in fact constitutional. United States v. Hach, 162 F.3d 937
(7th Cir. 1998).

The defendant has the burden of proving the prior convictioninvalid. United
States v. Hach, 162 F.3d 937 (7th Cir. 1998).

Downward Adjustments:
Acceptance of Responsibility (3C1.1):
The defendant has the burden of clearly demonstrating, by a preponderance

of the evidence, that he merits a reduction for acceptance of responsibility.
United States v. Ewing, 129 F.3d 430, 435 (7th Cir. 1997).

Under U.S.S.G. 83EL.1, acceptance of responsibility may be demonstrated
even after atrial if the defendant goes to trial only to assert and preserve
issuesthat do not relate to factual guilt. U.S. v. Szarwark, 2/18/99, Nos. 98-
1968 and 98-2189, dlip op. p. 6 (7th Cir.).
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Review of district court’s finding as to whether defendant qualifies for
acceptance of responsibility (U.S.S.G. § 3E1.1): clear error. United States
v. Townsend, 73 F.3d 747, 754 (7th Cir. 1996).

A defendant must prove by a preponderance of the evidencethat heisentitled
totheonelevel reductioninU.S.S.G. 8§ 3E1.1(b)(2). United Statesv. Wilson,
134 F.3d 855 (7th Cir. 1998).

In the absence of evidence of sincere remorse or contrition for one’' s crimes,
aqguilty pleaentered for the apparent purpose of obtaining alighter sentence
does not entitle a defendant to a reduction for acceptance of responsibility.
United States v. Ewing, 129 F.3d 430, 436 (7th Cir. 1997) (quoting United
States v. Purchess, 107 F.3d 1261, 1269 (7th Cir. 1997) (quoting United
States v. Hammick, 36 F.3d 594, 600 (7th Cir. 1994)).

Review of district court's factual findings regarding acceptance of
responsibility: clear error. United States v. Wilson, 134 F.3d 855 (7th Cir.
1998).

Review of whether court considered appropriate factors determining
acceptanceresponsbility: denovo. United Statesv. Townsend, 73 F.3d 747,
754 (7th Cir. 1996).

Safety Vave (5C1.2):

Many controlled substance offenses carry mandatory minimum sentences.
These sentences set the minimum sentence ajudge canimposeif the defendant
meets certain criteria. The*safety valve” isastatutorily created exception to
mandatory minimum sentences. If adefendant meets all of the requirements
of the “safety valve,” the mandatory minimum sentence is waived.

Review of determination that defendant is eligible for sentence below
statutory minimum (U.S.S.G. 8§ 5C1.2 -- “safety valve”): clear error. United
States v. Thompson, 76 F.3d 166, 171 (7th Cir. 1996); United States v.
Thompson, 106 F.3d 794, 800 (7th Cir. 1997).

"Safety valve' exception to statutory mandatory minimum sentences benefit
only those defendantswho have"made agood faith attempt to cooperate with
the authorities." United States v. Ramunno, Jr., 133 F.3d 476 (7th Cir.
1998)(quoting United Statesv. Arrington, 73 F.3d 144, 148 (7th Cir. 1996)).
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Under the safety valve provisions of 18 U.S.C. 83553(f)(5) and U.S.S.G.
85C1.2(5), “in order for a defendant who provides the government with
untruthful pre-sentencing disclosures to satisfy the  not later than the time of
the sentencing hearing’ requirement and thus avail himself the benefit of the
safety valve, the defendant must meet the safety valve's requirement of
complete and truthful disclosure by the time of the commencement of the
sentencing hearing." United States v. Marin, 144 F.3d 1085, 1091 (7th Cir.
1998).

Review of district court’s determination of defendant’s eligibility for the
"safety valve" exception: clear error. United States v. Ramunno, Jr., 133
F.3d 476 (7th Cir. 1998)(quoting United States v. Arrington, 73 F.3d 144,
148 (7th Cir. 1996)).

Minima or Minor Participant (83B1.2):

A defendant isnot eligible for the minimal or minor participant reduction just
by being a courier or by serving as a go between rather than a principle.
United States v. McClinton, 135 F.3d 1178, 1190 (7th Cir. 1998); United
States v. Beltran, 109 F.3d 365, 370 (7th Cir.), cert. denied, 118 S.Ct. 145
(1997).

The defendant bears the burden of establishing "minor participant” (83B1.2)
status. United States v. Brown, 136 F.3d 1176, 1185 (7th Cir. 1998)(citing
United States v. Soto, 48 F.3d 1415, 1423 (7th Cir. 1995)).

A defendant seeking to decrease his offense level as a "minor participant”
(83B1.2) must prove that he was substantially less culpable than other co-
conspirators. United States v. Brown, 136 F.3d 1176, 1185 (7th Cir.
1998)(citing United Statesv. Navarro, 90 F.3d 1245, 1263 (7th Cir. 1996)).

Under the analysis for the "minor participant” status, the relevant "inquiry is
whether the defendant was aminor participant in the crime for which he was
convicted, not whether hewasaminor participant in some broader conspiracy
that may have surrounded it." United Statesv. Brown, 136 F.3d 1176, 1185-
86 (7th Cir. 1998)(citing United Statesv. Burnett, 66 F.3d 137, 140 (7th Cir.
1995)).

The defendant has the burden of demonstrating his eligibility for reductionin
his offense level by a preponderance of the evidence. United States v.
McClinton, 135 F.3d 1178, 1190 (7th Cir. 1998).
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Review of determination of whether adefendant played amitigating rolein an
offense as a minimal or minor participant (U.S.S.G. 8 3B1.2): clear error.
United States v. James, 113 F.3d 721, 731 (7th Cir. 1997).

Review of refusal to adjust downward based on minor or minimal participant
status: clearly erroneous. United States v. Jarrett, 133 F.3d 519 (7th Cir.
1998)(citing United States v. Bolin, 35 F.3d 306, 310 (7th Cir. 1994)).

Upward Adjustments:
Generaly:
Conduct for which defendant actually has been acquitted may be used to

enhance a sentence. United States v. Wicks, 132 F.3d 383, 390 (7th Cir.
1997)(citing United States v. Watts, 117 S.Ct. 633 (1997)).

Impermissible "double counting” is the imposition of two or more upward
adjustments when both are premised on the same conduct. United Statesv.
Haines, 32 F.3d 290, 293 (7th Cir. 1994).

Concerning acourt applying two upward adjustments, evenif thefactual basis
for each adjustment overlaps, adistrict court’ s decision to apply both will be
affirmed as long as the court finds a sufficient independent factual basis for
both adjustments. United States v. Minneman, 143 F.3d 274, 283 (7th Cir.
1998).

By Offense:

In prosecution for mailing threatening communications in violation of 18
U.S.C. 8876, pursuant to U.S.S.G. §2A6.1(b)(1), (enhancement for offenses
involving any conduct evidencing an intent to carry out that threat) the
sentencing court shall consider conduct that occurred prior to the offense so
long asit issubstantially and directly connected to the offense, under the facts
of the case taken as awhole. United States v. Thomas, 155 F.3d 833, 837
(7th Cir. 1998).

Under U.S.S.G. 82A6.1(b)(1)(intent to carry out threat), enhancement is
proper for al prior conduct that was aimed at the recipient of the threats.
United States v. Thomas, 155 F.3d 833, 838 (7th Cir. 1998).
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The district court erred in enhancing under U.S.S.G. 82A6.1 where the
district court enhanced the offense level due to an armed robbery which was
unconnected to the recipient of the threats. United States v. Thomas, 155
F.3d 833, 838 (7th Cir. 1998).

The enhancement under U.S.S.G. 82B1.1(b)(1)(possession of a gun) in a
conspiracy case is appropriate when the government can prove by a
preponderance of the evidence that the defendant possessed afirearm during
the course of the conspiracy. United States v. Berkey, 161 F.3d 1099 (7th
Cir. 1998).

For the enhancement under 82B1.1(b)(1)(possession of a gun) in a
conspiracy, once the government proves that the defendant possessed the
firearm during the course of the conspiracy, the burden shiftsto the defendant
to show that it was clearly improbable that the weapon was used in
connection with the offense. United Statesv. Berkey, 161 F.3d 1099 (7th Cir.
1998).

To prove possession of a weapon for purposes of 8§2B1.1(b)(1), the
government need only show that the defendant possessed the firearm during
the offense that lead to the conviction, or during relevant conduct (§1B1.3):
the government need not show the defendant used the firearm during the
commission of adrug sale. United Statesv. Berkey, 161 F.3d 1099 (7th Cir.
1998)(citing United States v. Cain, 155 F.3d 840, 843 (7th Cir. 1998)).

Under 82B3.1(b)(2)(F), enhancement for a"threat of death™ isappropriatefor
amenacing gesture alone so long as it could put a reasonable person in fear
of death and there was no unusual or mitigating circumstances that would
have deprived the gesture of its ordinary and intended meaning. U.S. v.
Raszkiewicz, 2/18/99, No. 98-1525, slip op. p. 16.

Under U.S.S.G. 2B3.1(b)(2)(F), the statement "l have a gun" constitutes a
"threat of death." United States v. Gibson, 155 F.3d 844, 845 (7th Cir.
1998).

Under U.S.S.G. 82B3.1(b)(2)(F), express threat of death, the statement "I
have agun" in the context of abank robbery without any threatening gesture
still constitutes an "express threat of death.” United Statesv. Carbaugh, 141
F.3d 791, 795 (7th Cir. 1998).
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Review of application of “gun possession” enhancement under U.S.S.G. §
2D1.1(b): clear error. United Statesv. Green, 111 F.3d 515, 524 (7th Cir.),
cert. denied, 118 S.Ct. 427 (1997); United States v. Wetwattana, 94 F.3d
280, 283 (7th Cir. 1996).

Under U.S.S.G. 82D1.1(b)(1), for certain offenses involving drugs, an

increase in the base offense level should be applied if a weapon was present,

unlessit is clearly improbable that the weapon is connected with the offense.
United States v. Cain, 155 F.3d 840, 843 (7th Cir. 1998).

For the enhancement for possession of a weapon under U.S.S.G.8
2D1.1(b)(1), theguidelinesdo not requireactual possession; theenhancement
applies dso for constructive possession. United States v. Adams, 125 F.3d
586, 597 (7th Cir. 1997).

An upward departure is appropriate for brandishing and threatening the use
of a firearm in a drug transaction where such conduct falls outside the
heartland of U.S.S.G. §2D1.1(b)(1), the mere possession of a dangerous
weapon. United States v. Ramondi, 159 F.3d 1095, 1106 (7th Cir. 1998).

On the question of whether it is "clearly improbable’ that a gun was
connected to a drug business, the defendant bears the burden of persuasion,
and thedistrict court’ sfinding isone of fact that the Court of Appealsreviews
for clear error. United States v. Burns, 128 F.3d 553, 556 (7th Cir. 1997).

Review of determination that defendants "otherwise used" a dangerous
weapon (U.S.S.G. 8§ 2B3.1(b): clear error. United Statesv. Taylor, 135 F.3d
478, 481 (7th Cir. 1998).

Review of application of enhancement pursuant to U.S.S.G.8 2F1.1(b)(3)(B)
for violation of judicial process: clear error. United States v. Webster, 125
F.3d 1024, 1036 (7th Cir. 1997), cert. denied, 118 S.Ct. 698 (1998).

More Than Minimal Planning ( 82F1.1(b)(2)):

Review of application of “more than minima planning” (U.S.S.G. §
2F1.1(b)(2)): clear error. United States v. Boatner, 99 F.3d 831, 837 (7th
Cir. 1996).

Under U.S.S.G. 82F1.1(b)(2)(A), more than minimal planning can be shown
in one of three ways:. (1) more planning than istypical for commission of the
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offensein asimpleform; (2) significant affirmative steps taken to conceal the
offense; or (3) repeated acts over aperiod of time, unlessit is clear that each
instance was purely opportunistic. U.S. v. DeAngelo, No. 98-2952, slip op.
p. 3 (7th Cir. 2/8/99).

Substantially Jeopardizing the Soundness of a Financial Institution( 82F1.1(b)(6)):

Under 82F1.1(b)(6), anincreasein offenselevel for substantially jeopardizing
the safety and soundness of a financial institution does not require actual
insolvency. U.S. v. Brierton, 165 F.3d 1133 (7th Cir. 1998).

Sophisticated Means (82T1.1(b)(2)):

Under U.S.S.G. 82T1.1(b)(2), an enhancement for use of sophisticated means
inatax fraud case, ascheme may constitute asophisticated means of tax fraud
even if that was not its primary purpose. United States v. Mankarious, 151
F.3d 694, 710-711 (7th Cir. 1998).

Chapter 3:

Vulnerable Victim (§ 3A1.1):

Review of application of “vulnerable victim” enhancement under U.S.S.G. 8§
3A1.1: clear error. United Statesv. Billingdey, 115 F.3d 458, 462 (7th Cir.
1997).

The district court must make two findings to warrant the vulnerable victim
upward adjustment (83A1.1): (1) the victim is unusualy vulnerable to the
defendant’ s crime; and (2) the defendant targeted the victim because of that
vulnerability. United Statesv. Almaguer, 146 F.3d 474, 478 (7th Cir. 1998).

Obstruction of Justice (3C1.1):

Review of finding of obstructive conduct for purposes of obstruction of
justiceenhancement (U.S.S.G. 8§ 3C1.1): clear error. United Statesv. Friend,
104 F.3d 127, 130 (7th Cir. 1997); United Statesv. Draves, 103 F.3d 1328,
1337 (7th Cir.), cert. denied, 117 S.Ct. 2528 (1997)(citing United States v.
Robinzine, 80 F.3d 246 (7th Cir. 1996)).

“A digtrict court must make an independent finding of perjury when a
defendant objects to a sentence enhancement based on an obstruction of
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justice viaperjury.” United States v. Emerson, 128 F.3d 557, 563 (7th Cir.
1997).

Review of interpretations of the obstruction of justice enhancement’s
guidelines: de novo. United States v. Draves, 103 F.3d 1328, 1337 (7th
Cir.), cert. denied, 117 S.Ct. 2528 (1997)(citing United States v. Jones, 983
F.2d 1425, 1429 (7th Cir. 1993)).

Under U.S.S.G. 83CL1.1, enhancement for willful obstruction of justice, an
enhancement is proper for a defendant’s flight from arrest where that flight
was not a spontaneous flight but rather calculated and deliberately planned to
evade the authoritieswhen indictment wasimminent. United Statesv. Porter,
145 F.3d 897, 904 (7th Cir. 1998).

Under U.S.S.G.83C1.1, enhancement for obstruction of justice based on
perjury is proper where the false testimony was willful and made with the
intent to interfere with the proceeding and affect the outcome. U.S. v. Miller,
159 F.3d 1106, 1112 (7th Cir. 1998).

The test for the application of the obstruction of justice enhancement: the
sentencing court must find that the defendant gave fal se testimony concerning
amaterial matter with thewillful intent to provide falsetestimony, rather than
as aresult of confusion, mistake, or faulty memory. United States v. Senn,
129 F.3d 886 (7th Cir. 1997).

A matter is material if it is crucial to the question of guilt. United Statesv.
Senn, 129 F.3d 886 (7th Cir. 1997)(citing United Statesv. Mustread, 42 F.3d
1097, 1106 (7th Cir. 1994)).

For the obstruction of justice enhancement, the prosecution bears the burden
to prove by a preponderance of the evidence that the enhancement is
warranted. United States v. Ewing, 129 F.3d 430, 434 (7th Cir. 1997).

The defendant has the burden of clearly demonstrating, by a preponderance
of the evidence, that he merits a reduction for acceptance of responsibility.
United States v. Ewing, 129 F.3d 430, 435 (7th Cir. 1997).

When a sentencing court properly enhances a defendant’s offense level for
obstruction of justice, the defendant is "presumed not to have accepted
responsibility.” United States v. Ewing, 129 F.3d 430, 435 (7th Cir. 1997)
(quoting United States v. Larsen, 909 F.2d 1047, 1050 (7th Cir. 1990).
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Other:

There may be extraordinary cases in which adjustments under both
obstruction of justice and acceptance of responsibility may apply. United
States v. Ewing, 129 F.3d 430, 435 (7th Cir. 1997).

"A defendant obstructs justice [3C1.1] not only when he makes it more
difficult for the government to apprehend or (once heisapprehended) convict
him, but a'so when he makes it more difficult for the court to give him the
sentence that is hisjust dessert.” United States v. Sapoznik, 161 F.3d 1117
(7th Cir. 1998)(brackets added).

To show that adistrict court’s determination that the defendant’ s sentence
should be enhanced under 83C1.1 for obstruction of justice, the defendant
must show the Court of Appeals that the district court’ sfactual findingswere
incorrect - merely showing that they might be erroneous is insufficient.
United States v Hach, 162 F.3d 937 (7th Cir. 1998).

To enhance a defendant’s sentence for obstruction of justice [3C1.1] for
perjury, "the district court must make ‘independent findings' of perjury and
identify specific false testimony to support an enhancement.” United States
v. Hach, 162 F.3d 937 (7th Cir. 1998)(quoting United States v. Dunnigan,
507 U.S. 87, 95-96 (1993)).

The requirement that the sentencing court must construe testimony in alight
most favorabl e to the defendant for purposes of the 83C1.1 enhancement for
obstruction of justice meansthat when thejudge " after weighing the evidence,
hasno firm conviction" the benefit of the doubt goesto the defendant. United
States v. Hach, 162 F.3d 937 (7th Cir. 1998)(quoting United States v.
Vaguero, 997 F.2d 78, 85 (5th Cir. 1993)).

Review of whether the defendant willfully committed perjury: clear error.
United States v. Agostino, 132 F.3d 1183, 1198 (7th Cir. 1997).

Uncharged conduct may be used effectively to enhance asentencethrough the
guideline srelevant conduct rules. United Statesv. Wicks, 132 F.3d 383, 390
(7th Cir. 1997)(citing Witte v. United States, 515 U.S. 389 (1995)).

Review of finding that sentencing enhancement warranted by defendant’s
aggravated role in offense: clear error. United Statesv. Lewis, 79 F.3d 688,
690 (7th Cir. 1996).
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The question of whether the captain/navigator enhancement requires special
skill involves an interpretation of terms used by the guidelines, subject to de
novo review. United Statesv. Senn, 129 F.3d 886 (7th Cir. 1997).

Review of determination that upward adjustment for reckless endangerment
applies. deferential. United Statesv. Velasquez, 67 F.3d 650, 654 (7th Cir.
1995).

Review of enhancement for abuse of position of trust (U.S.S.G. § 3B1.3):
denovo. United Statesv. Sinclair, 74 F.3d 753, 762 (7th Cir. 1996); United
States v. Bhagavan, 116 F.3d 189 (7th Cir. 1997).

To determine whether to apply the abuse of trust enhancement, a court must
determine " (1) whether the defendant occupied a position of trust; and (2)
whether his abuse of the position of trust significantly facilitated the crime.”
United Statesv. Emerson, 128 F.3d 557, 562 (7th Cir. 1997) (quoting United
States v. Brown, 47 F.3d 198, 205 (7th Cir. 1995)).

Review of digtrict court’ s finding concerning whether a particular defendant
occupies a position of trust (U.S.S.G. § 3B1.3): clearly erroneous. United
States v. Bhagavan, 116 F.3d 189, 192 (7th Cir. 1997).

Review of district court’ sinterpretation of the meaning of “position of trust”
(U.S.S.G. 83B1.3): denovo. United Statesv. Bhagavan, 116 F.3d 189, 192
(7th Cir. 1997).

The upward adjustment under 83B1.4 for "more than five" additional counts
of conviction encompassesthe sixth charged offense. United Statesv. Szabo,
147 F.3d 559, 561 (7th Cir. 1998).

Review of finding that a defendant is an organizer/leader: clearly erroneous.
See United States v. Porretta, 116 F.3d 296, 299 (7th Cir. 1997); United
Statesv. Austin, 103 F.3d 606 (7th Cir. 1997).

Review of trial court’s compliance with the requirement that it state its
reasons to increase a base offense level because the defendant was an
organizer, leader, manager, or supervisor: denovo. United Statesv. Taylor,
135 F.3d 478, 481 (7th Cir. 1998).
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Review of district court’ sfinding underlying an enhancement for adefendant’ s
aggravating role as an organizer or leader (U.S.S.G. 83B1.1): clear error.
United States v. McClinton, 135 F.3d 1178, 1191 (7th Cir. 1998).

In determining whether a defendant is an organizer or leader, courts
have considered a defendant’ s exercise of decision-making authority,
the nature of his participation in committing the crime, hisrecruitment
of accomplices, his claimed right to a larger share of the criminal
proceeds, his exercise of control and authority over others, and the
nature and scope of theillegal activity. United States v. McClinton,
135 F.3d 1178, 1191 (7th Cir. 1998).

In prosecution for mail fraud prior to the November 1, 1995 amendment to
U.S.S.G. 83B1.4 providing a two level increase if a defendant used or
attempted to use a minor in avoiding detection of or apprehension for an
offense, upward departure was proper for the use of the minor in committing
amail fraud offense. United States v. Porter, 145 F.3d 897, 904 (7th Cir.
1998).

Statutory Enhancement under 21 U.S.C. 88 841 and 851.

Absent finding that defendant had timely notice of possibility of enhanced
sentence, district court lacked jurisdiction, under 88§ 841 and 851 to impose
enhanced sentence and error was not harmless. Kelly v. United States, 29
F.3d 1107, 1110 (7th Cir. 1994).

Career offender (U.S.S.G. 88 4B1.1, 4B1.2):

Appellate court "review[s| the interpretation of § 4B1.1 de novo, and the
factual findings for clear error.”

Felon in possession of a firearm offenses are not “crime of violence' under
career offender provisions (U.S.S.G. 88 4B1.1, 4B1.2). United States v.
Linnear, 40 F.3d 215, 223 n. 7 (7th Cir. 1994).

Under U.S.S.G. 84B1.2(1)(ii), defining acrime of violence, thereisno per se
rule that commercial burglaries are crimes of violence and always present a
risk of physical injury. Rather, the court looksto see whether the defendant’ s
conduct in a commercial burglary created a substantial risk of physica
confrontation and resultant physical injury. United Statesv. Nelson, 143 F.3d
373, 374-75 (7th Cir. 1998).
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Armed Career Crimina Act (18 U.S.C. 8924(c)):

Review of determination of conduct that otherwise presents serious potential
risk of physical injury to another: denovo. United Statesv. Fife, 81 F.3d 62,
63 (7th Cir. 1996).

In determining whether a particular crime is a violent felony, a
sentencing court’s inquiry is limited to the elements of the crime
involved; the court is not free to look at the underlying facts of a
particular caseto seeif conduct was, infact, violent. United Statesv.
Fife, 81 F.3d 62, 63 (7th Cir. 1996)(citing Taylor v. United States,
495 U.S. 575 (1990)).

In * determining whether an offense falls under the ‘ otherwise’ clause,
the benchmark should be the possibility of violent confrontation, not
whether one can postulate a non-confrontational hypothetical
scenario.”  United States v. Fife, 81 F.3d 62, 63 (7th Cir.
1996)(quoting United States v. Davis, 16 F.3d 212, 217 (7th Cir.),
cert. denied, 513 U.S. 945 (1994)).

Under 18 U.S.C.8924(e)(2)(B)(ii), defining "violent felony" for purposes of
sentencing as an armed career criminal, attempted burglary under Wisconsin
law isaviolent felony. United States v. Collins, 150 F.3d 668, 670-71 (7th
Cir. 1998).

In determining whether an offense " otherwise includes conduct that presents
aserious potential risk of physical injury to another," (8924(e)(2)(B)(ii)), the
benchmark is whether the possibility of violent confrontation existed, not
whether one can postulate a non-confrontational hypothetical scenario.
United States v. Callins, 150 F.3d 668, 670 (7th Cir. 1998).

Review of determinations of qualifying prior convictions: de novo. United
States v. Williams, 68 F.3d 168, 169 (7th Cir. 1995).

Where, after a defendant compl etes his sentence for a state conviction and is
thereafter issued a certificate which does not expressly provide that he may
not ship, transport, possess, or receive firearms and also states that his civil
rights have been restored, such a conviction does not count as a "previous
conviction for a violent felony" for purposes of 8924(e)(1) (armed career
criminal). Dahler v. United States, 143 F.3d 1084, 1088 (7th Cir. 1998).
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Failure to restore the rights to vote, hold public office, or serve on a jury
precludesafinding of sufficient restoration of rights (18 U.S.C. §924(a)(20)).
United States v. Williams, 128 F.3d 1128 (7th Cir. 1997).

For purposesof the Armed Career Crimina Act (18 U.S.C. §8924(¢e)), afelony
conviction has been expunged or set asideif the state documentsto the felon
that al of hiscivil rights have been restored or, if no documentation has been
sent, whether the particular civil right to carry guns has been restored by law.
United States v. Walden, 146 F.3d 487, 49192 (7th Cir. 1998).

A statute generaly restoring the civil rights of al prisoners when they
completetheir sentencesisinsufficient for purposes of 8§ 921(a)(2) if the state
continuesto withhold somerightsfromfelons. United Statesv. Williams, 128
F.3d 1128 (7th Cir. 1997).

lllinois statute that punishes a man who has consensual sexua intercourse
with awoman who is under the age of 17 and more than five years younger
than he (70 ILCS 5/12-16D) is not a violent felony as defined in 18 U.S.C.
8924(e)(2)(B)(ii) for purposesof being sentenced asan armed career criminal.
United States v. Thomas, 159 F.3d 296, 298 (7th Cir. 1998).

Three Strikes Law (18 U.S.C. 83559(¢)):

Review of interpretation of the statutory definition of "seriousviolent felony”
(18 U.S.C. 83559(c)): de novo. United States v. Wicks, 132 F.3d 383, 386
(7th Cir. 1997).

Review of constitutionality of three strikes law: de novo. United States v.
Wicks, 132 F.3d 383, 386 (7th Cir. 1997); See United States v. Turner, 93
F.3d 276, 286 (7th Cir.), cert. denied, 117 S.Ct. 596 (1996) (constitutional
arguments); United States v. Fife, 81 F.3d 62, 63 (7th Cir. 1996) (statutory
interpretation).

Murders, mandaughters (other than those fitting within the definition of
involuntary manslaughter providedin 18 U.S.C. 81112(a)), and robberies (as
exemplified by 18 U.S.C. 882111, 2113 and 2118), no matter what the name
and no matter where they occur, count as prior "strikes." United States v.
Wicks, 132 F.3d 383, 386 (7th Cir. 1997).
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Downward Departures:
Generally:

The Court of Appeas has no jurisdiction to review a district court’s
discretionary refusal to depart downward unless the sentence wasimposed in
violation of thelaw or the result of an incorrect application of the Guidelines.
United States v. Yoon, 128 F.3d 515, 529 (7th Cir. 1997) (citing United
States v. Winters, 117 F.3d 346, 348 (7th Cir. 1997), cert. denied, 118 S.Ct.
727 (1998)). There now appears to be a "unitary abuse-of-discretion
standard.”

"The appellate court should not review the departure decision de novo, but
instead should ask whether the district court abused its discretion.” Koon v.
United States, 518 U.S. 81 (1996)

"[W]hether a factor is a permissible factor for departure under any
circumstancesis aquestion of law, and the court of appeals need not defer to
the district court’ s resolution of the point. Little turns, however, on whether
we label review of this particular question abuse of discretion or de novo, for
... [a] district court by definition abusesits discretion when it makes an error
of law." Koon v. United States, 518 U.S. 81 (1996).

The "heartland” of a particular offense guideline is restricted to cases
involving conduct in violation of those statutes explicitly referenced either in
the commentary following the particular guideline or in the statutory index.
U.S. v. Leahy, No. 98-1176, dlip op. p. 15 (7th Cir. 2/17/99).

Tests appellate court usesto review district court’ sdeparture from applicable
sentencing guideline range: (1) de novo review of whether district court’s
stated grounds for departure may be relied upon to justify departure, (2)
review for clear error of whether the facts that support the grounds for
departure actually exist in a case, and (3) deferential review of whether the
degree of the departure is appropriate. United States v. Akindele, 84 F.3d
948, 953 (7th Cir. 1996).

The Court of Appeals lacks jurisdiction to review the extent of the district
court’s downward departure. United States v. Prevatte, 66 F.3d 840, 845
(7th Cir. 1995).
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District court’s denia of downward departure based on mistaken belief that
court lacked authority to depart is an error of law over which the Court of
Appedls has appellate jurisdiction. United States v. Prevatte, 66 F.3d 840,
843 (7th Cir. 1995).

The Court of Appeals has no jurisdiction to review arefusal to downward
departure unless the refusal resulted from the sentencing court’s erroneous
belief that is lacks the statutory authority to depart. United Statesv. Jarrett,
133 F.3d 519 (7th Cir. 1998); United States v. Saunders, 129 F.3d 925, 933
(7th Cir. 1997).

Review of the district court’s evaluation of whether a particular set of facts
takes the case outside the heartland: abuse of discretion. United States v.
Santoyo, 146 F.3d 519, 525 (7th Cir. 1998).

Particular Downward Departures:
Substantial Assistance:
Under 85K 1.1, absent a government motion for a downward departure, the

sentencing court is without power to grant a downward departure. United
States v. Santoyo, 146 F.3d 519, 523 (7th Cir. 1998).

Under 85K 1.1, the government’s refusal to file a substantial - assistance
motion for downward departure is reviewable only for unconstitutional
motive. United States v. Santoyo, 146 F.3d 519, 523 (7th Cir. 1998).

The Supreme Court has commented in dicta that defendants are entitled to
attack aprosecutor’ srefusal to make a 85K 1.1 departure motion asirrational
or withheld in bad faith. United States v. Santoyo, 146 F.3d 519, 523, n.3
(7th Cir. 1998)(citing Wade v. United States, 504 U.S. 181, 186 (1992)).

The Seventh Circuit has previoudly held that "arbitrariness’ is not a proper
basisfor aconstitutional challengeto aprosecutor’ srefusal to file adeparture
motion. United States v. Santoyo, 146 F.3d 519, 523, n.3 (7th Cir.
1998)(citing United States v. Kelly, 14 F.3d 1169, 1177 (7th Cir. 1994) and
United States v. Smith, 953 F.2d 1060, 1065-66 (7th Cir. 1992)).

In drafting 85K 1.1, the Sentencing Commission did not exceed its statutorily
granted authority in establishing the requirement that the government make
the motion for downward departure under 85K 1.1 and, therefore, did not
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violate the separations of powers doctrine. United States v. Santoyo, 146
F.3d 519, 524 (7th Cir. 1998)(citing 28 U.S.C. §994)).

The Seventh Circuit doesnot forecl ose the possibility that adefendant may be
entitled to a downward departure based on grounds of substantial assistance
under 85K2.0 in a case where the government fails to make a motion for
downward departure under 85K 1.1; however, in order to prevail on this
85K 2.0 claim, the defendant would have to prove that he offered assistance
that was so unusual in type of degree asto takeit out of the heartland of the
85K 1.1 cases contemplated by the Sentencing Commission. United Statesv.
Santoyo, 146 F.3d 519, 525, n. 5 (7th Cir. 1998).

Extraordinary Family Circumstances:

Upholding a departure of 48 months based on a downward departure for
extraordinary family circumstances. United States v. Owens, 145 F.3d 923,
926, (7th Cir. 1998)

Extraordinary Post Offense Rehabilitation:

Case remanded for resentencing acknowledging that extraordinary post
offense rehabilitation may provide basis for downward departure. United
States v. Jaroszenko, 92 F.3d 486 (7th Cir. 1996).

Sentencing Disparity:

There are two kinds of disparities in sentencing co-conspirators. United
States v. Meza, 127 F.3d 545, 549 (7th Cir. 1996).

A disparity is justified if it results from the proper application of the
guidelines. United Statesv. Meza, 127 F.3d 545, 549 (7th Cir. 1996).

A disparity isunjustified if it does not result from the proper application of the
guidelines. United Statesv. Meza, 127 F.3d 545, 549 (7th Cir. 1996).

“An unjustified disparity, however, is potentially a sentencing factor to
consider because ‘[t]he goal of the Sentencing Guidelines is, of course, to
reduce unjustified disparities’” United States v. Meza, 127 F.3d 545, 550
(7th Cir. 1996)(quoting Koon v. United States, 518 U.S. 81 (1996)).
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Disparity between federal sentence and state sentence for same conduct
cannot remove a case from the heartland and provide a basisfor adownward
departure of afederal sentence. United States v. Schulte, 144 F.3d 1107,
1111 (7th Cir. 1998).

Others:

While vulnerability to abuse is an accepted basis for departing from the
recommended sentencing range, to qualify for a downward departure, a
defendant’s vulnerability must be so extreme as to substantially affect the
severity of confinement such as where only solitary confinement can protect
the defendant from abuse. United States v. Wilke, 156 F.3d 749, 753 (7th
Cir. 1998).

Mere membership in aparticular class of offendersthat may be susceptibleto
abusein prison does not merit adeparture for vulnerability to abusein prison.
United States v. Wilke, 156 F.3d 749, 753 (7th Cir. 1998).

In setting the base offense level for fraud, whether the total intended |ossbore
any relation to economic reality because the plan had no chance of successis
irrelevant. Rather, economic reality istaken into account in adistrict court’s
downward departure decision. United Statesv. Stockheimer, 157 F.3d 1082,
1089 (7th Cir. 1998).

Application note 7B to U.S.S.G. §2F1.1, which provides "where the loss
determined above significantly understates or overstates the seriousness of
thedefendant’ sconduct in upward or downward departure may bewarranted"
may be considered by a district judge in departing from the offense level as
determined by U.S.S.G. 82F1.1(b)1 (fraud and deceit). United States v.
Krilich, 159 F.3d 1020, 1029-1030 (7th Cir. 1998).

Upward Departures:

Upward departures are always worthy of scrutiny in preparing an appeal.
When an upward departure is based on the number of units under the
grouping provisionsof U.S.S.G. § 3D1.4, the difference between the way the
Sixth and Seventh Circuits currently look at such departures is worth
examining. If the client would have a lesser guideline range under the
mathematical approach taken by the Sixth Circuit, an argument could be made
regarding how § 3D1.4 should be interpreted.
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Notice to the defendant of a contemplated departure and of the specific
groundsbeing consideredisrequired. U.S. v. Raimondi, 159 F.3d 1095, 1104
(7th cir. 1998).

Where the Sentencing Commission must have taken conduct into account in
formulating the guideline, such conduct may be the basis of an upward
departure only where it is present to a degree substantially in excess of that
which ordinarily isinvolved in the offense. United States v. Almaguer, 146
F.3d 474, 477 (7th Cir. 1998).

It isan abuse of discretion when adistrict court failsto make aninitial finding
that a basis for upward departure is so unusual either in kind or degree that
it takes the case out of the heartland. United States v. Almaguer, 146 F.3d
474, 477 (7th Cir. 1998).

Grouping of multiple counts under U.S.S.G. § 3D1.4: choice of devisor of
number of uncounted crimes above 5-unit top is exercise of judgment the
Court of Appeals will not serve unless exceeds bounds of reason. United
States v. DiDomenico, 78 F.3d 294, 305 (7th Cir.), cert. denied, 117 S.Ct.
507 (1996); cf._United States v. Vaentine, 100 F.3d 1209 (6th Cir.
1996)(discussing a mathematical approach to determining the relationship
between additional units and levels of upward departure). However, the
Seventh Circuit hasindicated that an upward departure for asixth unit would
be double-counting. See United Statesv. Dawson, 1 F.3d 457. 462 (7th Cir.
1993), cert. denied, 513 U.S. 1176 (1995). “Unconvicted, unstipulated
crimes may not be used for a departure based on [§ 3D1.4.]" DiDomenico,
78 F.3d at 305.

According to U.S.S.G. §83D1.2, multiple counts are to be grouped when they
involve substantially the same harm, that is, one of the countsis treated as a
specific offense characteristic or other adjustment to the guideline applicable
to another of the counts. U.S. v. Salgado-Ocampo, 159 F.3d 322, 327 (7th
cir. 1998).

Under U.S.S.G.83D1.2, illegal re-entry into the U.S. after a previous
deportation (8 U.S.C. 81326) and being an illega alien in possession of
firearms (18 U.S.C. §922(g)(5)) should not be grouped because the offenses
share no common characteristics. U.S. v. Salgado-Ocampo, 159 F.3d 322,
328 (7th cir. 1998).
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A presentence report listing specific factors that may warrant an upward
departure provides adequate notice to defendant that the court may depart
upward from hisguidelinerange. United Statesv. Ewing, 129 F.3d 430, 436-
437 (7th Cir. 1997).

Upward departures are appropriate where the defendant has accumulated
criminal history pointsthat far exceed the number required to place himin the
highest criminal history category. United Statesv. Ewing, 129 F.3d 430, 437
(7th Cir. 1997) (see United States v. McKinley, 84 F.3d 904, 911 (7th Cir.
1996) (40 points); United States v. Glas, 957 F.2d 497 (7th Cir. 1992) (39
points); United States v. Lewis, 954 F.2d 1386, 1397 (7th Cir. 1992) (22
crimina history points)).

In a murder for hire case where the defendant entered into two separate
contracts to kill a single victim, upward departure was proper where the
second, independent and overlapping contract for the murder of the single
victim removed the defendant’ s case from the heartland of cases considered
in U.S.S.G. 83D1.2(b). United Statesv. Scott, 145 F.3d 878, 887 (7th Cir.
1998).

Under U.S.S.G. 84A 1.3, upward departure is proper where the defendant’s
crimina history score does not adequately reflect the seriousness of his past
criminal conduct. U.S. v. DeAngelo, 2/8/99, No. 98-2952, slip op. p. 5 (7th
Cir.).

Where a defendant has 25 criminal history points, it is not an abuse of
discretion for the district court to add one offenselevel for every three points
that exceed 15 criminal history points. United Statesv. Ewing, 129 F.3d 430,
437 (7th Cir. 1997).

Under 84A1.3, a sentencing judge may depart upward based on criminal
history if either the crimina history category fails to "adequately reflect the
seriousness of the defendant’s past criminal conduct” or if the defendant’s
criminal history category does not adequately reflect "the likelihood that the
defendant will commit other crimes.” United States v. Melgar-Galvez, 161
F.3d 1122 (7th Cir. 1998)(quoting U.S.S.G. 84A1.3).

Under 84A 1.3, "upward departures may be founded solely upon an excessive
number of criminal history points.” United Statesv. Melgar-Galvez, 161 F.3d
1122 (7th Cir. 1998)(quoting U.S.S.G. 84A1.3).
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Under 84A1.3, eighteen criminal history points provides an adequate
foundation for a one point upward departure. United States v. Melgar-
Galvez, 161 F.3d 1122 (7th Cir. 1998)(quoting U.S.S.G. 84A1.3).

District court’s finding of a likelihood that the defendant will commit more
crimina offenses in the future also provides a basis for an upward departure
under 84A1.3. United States v. Melgar-Galvez, 161 F.3d 1122 (7th Cir.
1998)(quoting U.S.S.G. 84A1.3).

Restitution:
Generally:

The "difference between having to pay no restitution at all and paying it ona
periodic schedule is significant enough to constitute an ‘increase’” in
punishment.” United States v. Newman, 144 F.3d 531, 537, n. 5 (7th Cir.
1998).

Restitution does not qualify as criminal punishment. United States v.
Newman, 144 F.3d 531, 538 (7th Cir. 1998).

If the legislature only designates apenalty ascivil or if thelabel isambiguous,
courtslook deeper to see whether the statutory scheme was so punitive either
in purpose or effect asto transfer what was clearly intended asacivil remedy
into a crimina penalty. United States v. Newman, 144 F.3d 531, 540 (7th
Cir. 1998)(quoting Hudson v. United States, 118 S.Ct. 488, 493 (1997)).

Courts "determine the character of asanction by first examining ‘whether the
legidature, inestablishing the penalizing mechanism, indicated elther expressy
or impliedly a preference for one label or the other." United States v.
Newman, 144 F.3d 531, 540 (7th Cir. 1998)(quoting Hudson v. United
States, 118 S.Ct. 488, 493 (1997)(quoting United Statesv. Ward, 448 U.S.
242, 248 (1980)).

To determine whether a penalty is civil or crimina, the following
factors are useful guideposts: "(1) whether the sanction involves an
affirmative disability or restraint; (2) whether it has historically been
regarded as punishment; (3) whether it comes into play only on a
finding of scienter; (4) whether its operation will promote the
traditional ams of punishment -- retribution and deterrents; (5)
whether the behavior to which it applies is dready a crime; (6)
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whether an alternative purpose to which it may be rationally
connected is assignablefor it; and (7) whether it appears excessivein
relation to the aternative purpose assigned.” United States v.
Newman, 144 F.3d 531, 540 (7th Cir. 1998)(quoting Hudson v.
United States, 118 S.Ct. 488, 493 (1997)(quoting Kennedy V.
Mendoza-Martinez, 372 U.S. 144, 168-69 (1963)).

In an employer/employee bribery case, where employer isvictim, the amount
of restitution isthe"differencein the value of the servicesthat [the employeg]
rendered [the employer] and the value of the services that an honest
[employee] would haverendered.” United Statesv. Sapoznik, 161 F.3d 1117
(7th Cir. 1998)(brackets added).

To prove the amount of restitution, the government has the burden of proof.
United States v. Sapoznik, 161 F.3d 1117 (7th Cir. 1998)(citing 18 U.S.C.
83664(e); United States v. Menza, 137 F.3d 533, 537 (7th Cir. 1998)).

Victim and Witness Protection Act:

Under the VWPA an order of restitution cannot stand if the district court
ordered restitution either (1) without considering the defendant’s ability to
pay, or (2) in an amount so high that as a practical matter, the defendant had
no hope of satisfying the restitution order. United States v. Newman, 144
F.3d 531, 537, n. 5 (7th Cir. 1998)(citing United States v. Jaroszenko, 92
F.3d 486, 491 (7th Cir. 1996) and United Statesv. Wilson, 98 F.3d 281, 284
(7th Cir. 1996)).

Determination of ability to pay restitution under VWPA: abuse of discretion.
United States v. Jaroszenko, 92 F.3d 486, 492 (7th Cir. 1996).

"Immediate payment” does not mean immediate payment in full; rather it
means payment to the extent that the defendant can make it in good faith,
beginning immediately. United Statesv. Burke, 125 F.3d 401, 407 (7th Cir.
1997) (citing United Statesv. Jaroszenko, 92 F.3d 486, 492 (7th Cir. 1997)).

Government entitiesare victimswithin the meaning of the Victim and Witness
Protection Act. United States v. Martin, 128 F.3d 1188, 1192 (7th Cir.
1997).

The Court of Appealswill vacate an order of restitution under VWPA if the
defendant showsthat the district court abused itsdiscretion in determining the
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defendant’s ability to pay or the amount of restitution. United States v.
Martin, 128 F.3d 1188, 1192 (7th Cir. 1997); See United Statesv. Viemont,
91 F.3d 946, 949 (7th Cir. 1996).

The Court of Appealswill find an abuse of discretion only if it isprobable that
the district court failed to consider crucial factors relevant to a defendant’s
ability to makerestitution (VWPA). United Statesv. Martin, 128 F.3d 1188,
1192 (7th Cir. 1997).

In determining whether restitution is appropriate in a particular case under
VWPA, a district court need not make explicit findings on each requisite
factor in the record, although the Court of Appeals has aways encouraged
comprehens ve explanations of sentencing decisions. United Statesv. Martin,
128 F.3d 1188, 1192-1193 (7th Cir. 1997).

However, under VWPA it is enough that the record shows that the district
court had at itsdisposal sufficient information about the defendant’ sfinancia
needs. United Statesv. Martin, 128 F.3d 1188, 1193 (7th Cir. 1997).

"The VWPA permitsthedistrict court to order restitution, initsdiscretion, to
any victim of the defendant’s criminal conduct directly related to the offense
of conviction." United Statesv. Menza, 137 F.3d 533, 537 (7th Cir. 1998).

The government has the burden under the VWPA of presenting a victim's
claim for restitution to the district court and to support that claim by a
preponderance of the evidence. United Statesv. Menza, 137 F.3d 533, 537
(7th Cir. 1998)(citing 18 U.S.C. 83664(e) and referring to United States v.
Viemont, 91 F.3d 946, 951 (7th Cir. 1996)).

Investigatory costs incurred by the government do not constitute alossto be
recovered in the form of restitution within the scope of the VWPA. United
States v. Menza, 137 F.3d 533, 5397 (7th Cir. 1998).

Under the VWPA, the district court must consider the defendant’ s ability to
pay and not whether he can pay. United Statesv. Menza, 137 F.3d 533, 540
(7th Cir. 1998)(citing United States v. Viemont, 91 F.3d 946, 951 (7th Cir.
1996)).

"The VWPA requires the district judge ‘to balance the victim’s interest in
compensation against the financial resources and circumstances of the
defendant -- al while remaining faithful to the usual rehabilitative, deterrent,
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retributive, and restrictive goals of criminal sentencing.’” United States v.
Menza, 137 F.3d 533, 540 (7th Cir. 1998)(quoting United Statesv. Lampien,
89 F.3d 1316, 1323 (7th Cir. 1996)(citing United States v. Mahoney, 859
F.2d 47, 49 (7th Cir. 1988)).

Mandatory Victims Restitution Act:

Fines:

Under the Mandatory Victim Restitution Act (effective April 24, 1996),
courts are no longer permitted to consider a defendant’s financia
circumstances when determining the amount of restitution to be paid. U.S.
v. Szarwark, No. 98-1968, dlip op. p. 7-8 (7th Cir. 2/18/99).

The Mandatory Victim Restitution Act does not increase punishment for
criminal conduct and therefore is not an invalid ex post facto law. U.S. v.
Szarwark, No. 98-1968, dip op. p. 9 (7th Cir. 2/18/99).

Determining theimposition of afine, the Court of Appealsreviewsthedistrict
court’s factual determinations for clear error, but reviews its interpretations
in the sentencing guidelines de novo. United States v. Petty, 132 F.3d 373,
382 (7th Cir. 1997).

"The Sentencing Guidelines require that adistrict court impose afine unless
the defendant establishesthat heis currently unableto pay and isnot likely to
become able to obtain the means to pay.” United States v. Hach, 162 F.3d
937 (7th Cir. 1998)(U.S.S.G. 85E1.2(a); United States v. Bauer, 129 F.3d
962, 964 (7th Cir. 1997)).

"When adistrict court adoptsthe PSR’ sfact finding but deviatesfromitsfine
recommendations, it must articulate why it choosesthisroute." United States
v. Hach, 162 F.3d 937 (7th Cir. 1998).

Theguideline only requiresthat the district court "shall consider” the relevant
factors. United States v. Petty, 132 F.3d 373, 382 (7th Cir. 1997).

Express or specific findings regarding each of the relevant factors to be
considered before imposing a fine are not required. United States v. Petty,
132 F.3d 373, 382 (7th Cir. 1997) (quoting United Statesv., Bauer, 129 F.3d
962 (7th Cir. 1997)).
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Adopting the PSR suffices for express or specific findings concerning the
imposition of afine. United States v. Petty, 132 F.3d 373, 382 (7th Cir.
1997).

The Court of Appeals will remand the imposition of a fine when the district
court adopts the factual findings contained in the presentence report but
deviates from a firm recommendation, if any, made by the United States
Probation office. United Statesv. Petty, 132 F.3d 373, 382 (7th Cir. 1997).

Sentencing court has the option but not the duty to provide for payment of a
fineininstallments. McGheev. Clark, 166 F.3d 884 (7th Cir. 1998).

Programs Affecting Release:

Under 18 U.S.C. §83621(e)(2)(B), governing eligibility for early release for
successfully completing BOP substance abuse program, for purposes of this
section, possession of afirearm by afelon in violation of 18 U.S.C. 8922(qg)
constitutes a crime of violence, thereby prohibiting application for early
release. Parsonsv. Pitzer, 149 F.3d 734, 736-37 (7th Cir. 1998).

SEVERANCE AND MULTIPLICITY: Therearetwo types of motionsto sever, motions
to sever offenses and motions to sever defendants. Federa Rule of Criminal Procedure 14
authorizes motions to sever while Rule 8 sets forth the rules for joining offenses and
defendants. Accordingly, Rule 14 and Rule 8 must be reviewed when challenging a district
court's refusal to sever or join either offenses or defendants.

Review of denial of request for relief from prejudicia joinder: abuse of discretion or
plain error affecting substantive right. United States v. Raineri, 670 F.2d 702, 709
(7th Cir.), cert. denied, 103 S.Ct. 446, 459 U.S. 1035 (1982).

Review of whether joinder of offensesin indictment permitted (Fed.R.Crim.P. 8(a)):
plenary. United Statesv. Turner, 93 F.3d 276, 283 (7th Cir.), cert. denied, 117 S.Ct.
596 (1996); United States v. Jamal, 87 F.3d 913, 914 (7th Cir.), cert. denied, 117
S.Ct. 406 (1996).

Test for when two or more defendants may be charged in the sameindictment
under Rule 8(b) of the F.R.C.P.. whether the indictment alleges that the
defendants participated in the same act or transaction or in the same series of
acts or transactions constituting an offense or offenses. The test focuses on
what the indictment charges, not what the evidence shows. The defendants
must be charged with crimes that well up out of the same series of such acts,
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but they need not be the same crime. U.S. v. Marzano, 160 F.3d 399, 401
(7th Cir. 1998).

A claim of migoinder under Rule 8(b) is subject to the doctrine of harmless
error. U.S. v. Marzano, 160 F.3d 399, 401-02 (7th Cir. 1998).

Wherejoinder isproper, denial of motionto sever (Fed.R.Crim.P. 14) isreviewed for
clear abuse of discretion. Unitedv. Vest, 116 F.3d 1179, 1189-1190 (7th Cir. 1997);
United States v. Turner, 93 F.3d 276, 283 (7th Cir.), cert. denied, 117 S.Ct. 596
(1996).

Review of refusal of trial court to sever raised for first time on appeal: plain error.
United States v. Sweeney, 688 F.2d 1131, 1140 (7th Cir. 1982).

In assessing the propriety of joinder under Fed.R.Crim.P. 8(a), the Court of Appeals
looks solely to the face of the government’s indictment and not to any evidence
ultimately presented at the defendant’s trial. United States v. Alexander, 135 F.3d
470, 475 (7th Cir. 1998).

To determine if migoinder was harmless, Court of Appeals reviews whether
migoinder had substantial and injurious effect or influence in determining jury’s
verdict. United States v. Hubbard, 61 F.3d 1261, 1271 (7th Cir. 1995).

Thereisastrong policy preference in favor of the joinder of qualifying charges and
the rule must be broadly construed toward that end. United Statesv. Alexander, 135
F.3d 470, 476 (7th Cir. 1998).

The "same or similar character" requirement of Rule 8(a) "is arather clear directive
to comparethe offenses charged for categorical, not evidentiary, similarities.” United
States v. Alexander, 135 F.3d 470, 476 (7th Cir. 1998)(quoting United States v.
Coleman, 22 F.3d 126, 134 (7th Cir. 1994)).

Where joinder is based upon the "similar character” of the indictment’s charges, the
risk of potential prejudice to the defendant from a joint trial is enhanced, and the
district court must therefore be especially vigilant in monitoring the proceedings for
developing unfairness. United States v. Alexander, 135 F.3d 470, 477 (7th Cir.
1998)(citing United Statesv. Turner, 93 F.3d 276, 284 (7th Cir.), cert. denied, 117
S.Ct. 596 (1996).

The decision on whether to the grant or deny a severance: abuse of discretion.
United Statesv. Alexander, 135 F.3d 470, 477 (7th Cir. 1998)(citing United States
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v. Vest, 116 F.3d 1179, 1189-90 (7th Cir. 1997), cert. denied, 118 S.Ct.1058
(1998)).

An abuse of discretion will befound only where the defendant is able to show
that the denial of a severance caused him actual prejudicein that it prevented
him from receiving a fair trid; it is not enough that the separate trials may
have provided him with a better opportunity for acquittal. United States v.
Alexander, 135 F.3d 470, 477 (7th Cir. 1998)(citations omitted).

A severance may be required in a case in which a defendant can convincingly show
that he has important testimony to give on one count but a strong need to remain
silent on another. United Statesv. Alexander, 135 F.3d 470, 477 (7th Cir. 1998).

The Court of Appealsrequires specific examplesof the excul patory testimony
that the defendant would give. United Statesv. Alexander, 135 F.3d 470, 477
(7th Cir. 1998).

Severance is not mandatory every time a defendant wishes to testify to one
charge but to remain silent on another. Rather, severanceis necessary if the
defendant makes a convincing showing that he has both important testimony
to give concerning one count and a strong need to refrain from testifying as
to other counts. United States v. Freland, 141 F.3d 1223, 1227 (7th Cir.
1998).

A defendant fail sto make aconvincing demonstration of astrong need
to refrain from testifying on particular counts where without the
defendant’ s testimony, the government offered sufficient evidenceto
support the jury’ s verdict on these counts. United States v. Freland,
141 F.3d 1223, 1227 (7th Cir. 1998).

Where a codefendant has given exculpatory testimony relative to a codefendant the
district court should grant motion for separate trials. United States v. Echeles, 352
F.2d 892, 898-899 (7th Cir. 1965)(en banc).

Multiple counts for bankruptcy fraud will lie when each fraudulent transfer is a
separate act, taken at a discrete time, with the requisite intent. United States v.
McCldlan, 868 F.2d 210, 213 (7th Cir. 1989).

In bankruptcy fraud, “when the impulse is single, but one indictment lies, no matter
how long the action may continue. If successive impulses are separately given, even
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though al unite in swelling a common stream of action, separate indictments lie.”
United Statesv. McClellan, 868 F.2d 210, 213 (7th Cir. 1989)(citation omitted).

SPECIFIC OFFENSES: The government must aways prove each and every element of the
offense charged beyond areasonable doubt. This section contains referencesto caseswhich
have specifically addressed the elements of an offense or the manner in which a particular
element of an offense may be proved.

Aiding and Abetting:

To establish ading and abetting liability the government must prove that a defendant
"in some sort associated himself with a venture, that he participated in it as in
something he wished to bring about, and that he sought by his actions to make it
succeed." United Statesv. Sewell, 159 F.3d 275, 278 (7th Cir. 1998)(quoting United
States v. Vaencia, 907 F.2d 671, 677 (7th Cir. 1990)).

The aiding and abetting standard has two prongs -- association and
participation. To prove association the state must show that the defendant
shared the principal’s criminal intent. To show participation, "there must be
evidence to establish that the defendant engaged in some affirmative conduct
[or] ... overtact. .. designed to aid in the success of the venture." United
Statesv. Sewell, 159 F.3d 275, 278 (7th Cir. 1998)(quoting United Statesv.
Vaencia, 907 F.2d 671, 677 (7th Cir. 1990)).

To prove this affirmative conduct or overt act, "a high level of activity need
not be shown," athough "mere presence" and "guilt by association” are
insufficient.  United States v. Sewell, 159 F.3d 275, 278 (7th Cir.
1998)(quoting United Statesv. Vaencia, 907 F.2d 671, 677 (7th Cir. 1990)).

To be liable under an aiding and abetting theory, a defendant must have the specific
intent to aid in the commission of the crime in doing whatever he did to facilitate its
commission. United States v. Nacotee, 159 F.3d 1073, 1076 (7th Cir. 1998) (citing
United States v. Boyles, 57 F.3d 535, 541 (7th Cir. 1995)).

Transporting the principal and the firearm to the scene of the crime is facilitation
under an aiding and abetting theory of a 8924(c) violation. United States v. Wards,
148 F.3d 843, 948 (7th Cir. 1998).

Not withstanding Bailey v. U.S., 516 U.S. 137 (1995), adefendant may still be found
guilty of aiding and abetting in using or carrying a firearm pursuant to 18 U.S.C.
924(c)(1). Wright v. U.S,, 139 F.3d 551, 552 (7th Cir. 1998).
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Conspiracy to Distribute a Controlled Substance:

Tosustainaconspiracy convictionfor distribution of cocaine, therecord must contain
evidence showing that a conspiracy to distribute cocaine existed, and that the
defendant knowingly participated init. United Statesv. Hach, 162 F.3d 937 (7th Cir.
1998)(quoting United States v. Hunter, 145 F.3d 946, 949 (7th Cir. 1998)).

To demonstrate conspiracy, the government must show "proof of an agreement to
commit a crime other than the crime that consists of the sale [of cocaine] itself."
United States v. Hach, 162 F.3d 937 (7th Cir. 1998)(quoting United States v.
Pearson, 113 F.3d 758, 761 (7th Cir. 1997)).

"[A] ssimple agreement between abuyer and seller to exchange something of
value for cocaine cannot alone constitute a conspiracy because such an
agreement is itsalf the substantive crime." United States v. Hach, 162 F.3d
937 (7th Cir. 1998)(quoting United Statesv. Clay, 37 F.3d 338, 341 (7th Cir.
1994)).

To establishaconspiracy, the Court of Appeals may consider circumstantial evidence
which tends to establish a conspiracy to distribute cocaine. United States v. Hach,
162 F.3d 937 (7th Cir. 1998)(quoting United Statesv. Larkins, 83 F.3d 162, 166 (7th
Cir. 1996)).

In reviewing a record to establish a conspiracy, the Court of Appeals looks for
evidence of a "prolonged and actively pursued course of sales coupled with the
seller’'s actua knowledge in a shared stake in the buyer’sillegal venture." United
States v. Hach, 162 F.3d 937 (7th Cir. 1998)(quoting United Statesv. Clay, 37 F.3d
338, 341 (7th Cir. 1994)).

The Seventh Circuit has "identified four factors as particularly salient in determining
whether a conspiracy existed, and whether a defendant knowingly participated in it:
(1) the length of the affiliation, (2) the established method of payment, (3) the extent
to which thetransactionswere standardized, and (4) the demonstrated level of mutual
trust." United States v. Hach, 162 F.3d 937 (7th Cir. 1998).

To establish a conspiracy, none of the four listed factors are dispositive;
however, if enough are present and point to a concrete, interlocking interest
beyond individua buy-sell transactions, the Seventh Circuit will not disturb
the fact-finders inference that at some point, the buyer-seller relationship
developed into a cooperative venture. United States v. Hach, 162 F.3d 937
(7th Cir. 1998).
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A conspiracy conviction can be supported by evidence of frequent and repeated
transactions with an established method of payment that includes arudimentary form
of credit. United Statesv. Hach, 162 F.3d 937 (7th Cir. 1998)(citing United States
v. Fagan, 35 F.3d 1203, 1206 (7th Cir. 1994).

Evidence that parties must negotiate the terms of every transaction, or seek to
maximize their gains at the expense of others suggests that the transaction costs
among the group are high and this evidence counsel sagainst the finding of conspiracy
between the members. United Statesv. Hach, 162 F.3d 937 (7th Cir. 1998)(quoting
United States v. Townsend, 924 F.2d 1385, 1395 (7th Cir. 1991)).

In a conspiracy to distribute controlled substances case, the conspiracy charge
requires the government to prove agreement to commit a crime other than the crime
that consists of the saleitself. United Statesv. Meyer, 157 F.3d 1067, 1075 (7th Cir.
1998)(citing United States v. Thomas, 150 F.3d 743, 746 (7th Cir. 1998)(per
curiam)).

In a conspiracy to distribute controlled substance case, an agreement cannot be
equated with repeated drug transactions. United States v. Meyer, 157 F.3d 1067,
1075 (7th Cir. 1998)(citing United States v. Thomas, 150 F.3d 743, 746 (7th Cir.
1998)(Per Curiam)).

In conspiracy to distribute controlled substance offenses, defenses include that the
arrangement was merely between that of abuyer and a seller, that the defendant was
merely present during certain transactions, or that the evidence was consistent with
innocence as well as guilt. United States v. Brimley, 148 F.3d 819, 822 (7th Cir.
1998)(citing numerous Seventh Circuit precedents for defenses mentioned)).

The criminal defendant may not be convicted of both the offense of conducting a
continuing criminal enterpriseand the offense of conspiracy to distribute cocaine base,
for the latter is alessor included offense of the former. United Statesv. Story, 137
F.3d 518, 520 (7th Cir. 1998) (summarizing the holding Rutledge v. United States,
517 U.S. 292, 300-301 (1996)).

Fraud Offenses:

The elements of mail fraud are: (1) a scheme to defraud; (2) use of the mail to
advance the fraud; and (3) the defendant’s participation with intent to defraud.
United States v. Stockheimer, 157 F.3d 1082, 1087 (7th Cir. 1998) (citing United
States v. Carlino, 143 F.3d 340, 343 (7th Cir. 1998)).
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In prosecution for mail fraud, an employee deprives hisemployer of hishonest
services only if he misuses his position (or the information he obtained in it)
for personal gain. United States v. Bloom, 149 F.3d 649, 656-57 (7th Cir.
1998).

Therequirement in bank fraud casesthat adefendant act both knowingly and willingly
has no independent significance beyond the knowledge requirement in the express
language of the statute. That is to say that willfulnessin this context ssmply means
knowing and purposeful conduct. United States v. Stockheimer, 157 F.3d 1082,
1089 (7th Cir. 1998).

"Bank fraud creates proceedsonly after execution. Wirefraud often creates proceeds
only after awiretransfer. A mail fraud scheme, however, can create proceeds long
beforethemailing ever takesplace." United Statesv. Mankarious, 151 F.3d 694, 705
(7th Cir. 1998).

A defendant’s belief in the legality of his conduct is not a defense to mail or bank
fraud. United States v. Stockheimer, 157 F.3d 1082, 1088 (7th Cir. 1998).

In prosecution for tax fraud, amount of taxes owed is irrelevant. United States v.
Minneman, 143 F.3d 274, 279 (7th Cir. 1998).

To sustain aconviction for conspiracy to defraud the United States, the record must
demonstrate: (1) an agreement to accomplish an illegal objective against the United
States; (2) one or more overt acts in furtherance of the illegal purpose; and (3) an
intent to commit the substantive offense. United Statesv. Cueto, 151 F.3d 620, 635
(7th Cir. 1998) (citing United Statesv. Cyprian, 23 F.3d 1189, 1202 (7th Cir. 1994)).

Others:

18 U.S.C. 81623(a) (perjury) makesit acrimeto knowingly make any false material
declaration under oath in a proceeding before or ancillary to acourt or agrand jury.
Materia statementsarethosethat have anatural tendency to influence, or are capable
of influencing, the decision of the decision making body to which it was addressed.
United States v. Akran, 152 F.3d 698, 700 (7th Cir. 1998).

An attorney acting in his professional capacity can be criminaly liable under the
omnibus clause of 18 U.S.C. 81503 for traditional litigation related conduct that
resultsin an obstruction of justice where the attorney has the requisite corrupt intent.
United States v. Cueto, 151 F.3d 620, 631 (7th Cir. 1998).
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Under prosecution for violation of theHobbs Act, 18 U.S.C. 81951, adefendant who
robs a government informant of cash during a controlled buy obstructs interstate
commerce sufficient to violate the Hobbs Act. United States v. Thomas, 159 F.3d
296-98 (7th Cir. 1998).

In prosecution under 26 U.S.C. 85861(d) for unlawful possession of a "destructive
device" as defined by 26 U.S.C. 85845(f), the following test is applied. When the
destructive nature of the device or the component partsis obvious becauseit issuited
only for aproscribed purpose, no inquiry into the intent of the possessor is necessary;
when theitem or items charged can serve either adestructive or asalutatory purpose,
theintent of the possessor becomesimportant and criminal liability only attacheswhen
the possessor intends to possess a device for destructive purposes. United Statesv.
Johnson, 152 F.3d 618, 627 (7th Cir. 1998).

The "destructive device" definition contained in 26 U.S.C. 85845(f) was
intended to operate in a precise, but flexible manner. Generally, personsin
possession of fully assembled devicesthat are clearly bombsor similar devices
will be charged only under subpart (1) of 26 U.S.C. 85845(f). Inthose cases,
the only issue is whether the objective characteristics of the device bring it
within the ambit of the statute; subjective intent regarding the deviceisnot an
appropriate consideration in that inquiry. In contrast, a person found to
possess unassembled component parts or an assembled combination of parts
that isless clearly within the ambit of subpart (1) generally will be charged
under subpart (3). In those cases, the statute indicates that the objective
characteristics of the device or component parts first should be considered.
If the objective design of adevice or component partsindicatesthat the object
may only be used as a weapon, i.e., for no legitimate social or commercial
purpose, then the inquiry is a an end and subjective intent is not relevant.
However, if the objective design inquiry is not dispositive because the
assembled device or unassembled parts may form an object with both
illegitimate and legitimate use, then subjective intent is an appropriate
consideration in determining whether the device or parts at issue constitute a
destructive device under subpart (3). United Statesv. Johnson, 152 F.3d 618,
627-28 (7th Cir. 1998).

Under 18 U.S.C. 8876, mailing threatening communications with the intent to extort
money, the government need only prove two elements. (1) a threatening
communication; and (2) sent through the mail. There is no requirement that the
victim actually receive the threatening communication. United Statesv. Geider, 143
F.3d 1070, 1071-72 (7th Cir. 1998).
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A violation of RICO occurswhen apersonis: (1) employed by or associated with; (2)
an enterprise; (3) engaged in or affecting interstate commerce; and (4) where that
person conducts or participatesin apattern of racketeering activity for the collection
of unlawful debt. Separate violations of other federal and state crimina statutes are
the predicate acts upon which a pattern of racketeering activity is created. Those
predicate actsinvolve conduct that is otherwise chargeable or indictablein violations
that are punishable pursuant to independent criminal statutes. To establish acriminal
violation of RICO, the government must first establish a defendant’ s predicate acts.
United States v. Palumbo Bros,, Inc., 145 F.3d 850, 867 (7th Cir. 1998).

Under RICO, to sufficiently allege a pattern of racketeering activity, the
statute requires at least two acts of racketeering activity within ten years.
However, something beyond the number of acts aso is required; the
indictment must contain sufficient facts to demonstrate that the racketeering
acts are related and that those acts establish or threaten continuing criminal
activity. United States v. PAlumbo Bros., Inc., 145 F.3d 850, 877 (7th Cir.
1998).

Although continuity is an element of proof necessary at tria to conclusively
establish a defendant’ s pattern of racketeering activity it is not an essential
element of aRICO offense that must be clearly and specifically established in
the indictment. United Statesv. Palumbo Bros., Inc., 145 F.3d 850, 878 (7th
Cir. 1998).

Under 18 U.S.C. §2252(a)(4)(B) a single computer file is "materia” containing
depictions, rather than the entire disk in which that fileis contained. United Statesv.
Hall, 142 F.3d 988, 998 (7th Cir. 1998).

Extortion is the wrongful use of force or fear, including fear of economic harm, to
obtain money or property from another person (18 U.S.C. 81951(b)(2)). United
States v. Gianados, 142 F.3d 1016, 1020 (7th Cir. 1998).

It is unnecessary for the government in an extortion case to prove that the
defendant actually created the fear in the minds of hisvictims. Rather, the
exploitation of thevictim'’ sreasonablefear constitutes extortion regardl ess of
whether or not the defendant was responsible for creating that fear. United
States v. Gianados, 142 F.3d 1016, 1020-21 (7th Cir. 1998) (quoting United
States v. Crowley, 504 F.2d 992, 996 (7th Cir. 1974)).
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Under 18 U.S.C. 8113(f) (serious bodily assault), the prosecution need not show that
adefendant intended to assault the victim. It need show only the defendant did in fact
commit the assault. United Statesv. Nacotee, 159 F.3d 1073, 1075 (7th Cir. 1998).

To "provethat atruethreat was made, the government must establish that the
statement was made ‘in a context or under such circumstances wherein a
reasonable person would foresee that the statement would be interpreted by
those to whom the maker communicates a statement as a serious expression
of an intention to inflict bodily harm upon or to take the life of [another
individual].’" United States v. Hartbarger, 148 F.3d 777, 782-83 (7th Cir.
1998)(quoting United States v. Khorrami, 895 F.2d 1186, 1190 (7th Cir.
1990)(quoting Roy v. United States, 416 F.2d 874, 877 (9th Cir. 1969); see
also Watts v. United States, 394 U.S. 705, 708 (1969)(stating that a threat
must be evaluated in context, including the reaction of the listeners)).

Assault with a dangerous weapon against correctional officers (18 U.S.C. 8111) isa
genera intent crime. United States v. Ricketts, 146 F.3d 492, 497 (7th Cir.
1998)(overruling United States v. Staggs, 553 F.2d 107, 387 (7th Cir. 1997)).

To establish aviolation of 21 U.S.C. 8841(a)(1), the government must prove beyond
a reasonable doubt that the defendant "(1) knowingly or intentionally possessed
powder cocaine, (2) possessed the cocaine with the intent to distribute it, and (3)
knew the cocaine was a controlled substance." United States v. Hunter, 145 F.3d
946, 950 (7th Cir. 1998).

To prove the possession aspect of possession with intent to distribute a
controlled substance, possesson need not be actual or exclusive; the
government satisfies its burden to prove possession if it establishes joint or
constructive possession. United Statesv. Hunter, 145 F.3d 946, 950 (7th Cir.
1998)(referring to United States v. Tirrell, 120 F.3d 670, 675-76 (7th Cir.
1997)).

"Constructive possession exists when a person does not have actua
possession of contraband but instead was able and intended to exert control
over it at a particular time. The person may exercise this control either
directly or through others.” United States v. Hunter, 145 F.3d 946, 950, n.
2 (7th Cir. 1998)(citing United States v. Kitchen, 57 F.3d 516, 520-21 (7th
Cir. 1995)).

In a prosecution for using or carrying a firearm during or in relation to a crime of
violence (8924(c)(1)), venue is appropriate where any part of the offense can be
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proved to have been done. United States v. Rodriguez-Moreno, 1999 WL 168547,
at 5 U.S. 3/30/99).

18 U.S. 82019 (carjacking) establishes three separate offenses by the specification of
distinct elements, each of which must be charged by the indictment, proven beyond
a reasonable doubt, and submitted to ajury for its verdict. Jonesv. United States,
1999 WL 155688 at 13 (U.S. 3/24/99).

Under the Illegal Immigration Reform and Immigrant Responsibility Act of 1996
(INRIRA), 8U.S.C. 81252(g) applieswithout limitationto claimsarising fromall past,
pending, or future exclusion, deportation, or removal proceedings and eliminates
appellate review of an INS decision or action to commence proceedings, adjudicate
cases, or execute removal orders. The section denies judicia jurisdiction to review
these discretionary immigration and naturalization service determinations. Reno v.
American-Arab Anti-Discrimination Committee, 119 S.Ct. 936 (1999).

In a conspiracy case, where the trial court has instructed the jury not to consider
statements against a co-defendant, the Court of Appeals does not consider those
statements in evauating a sufficiency of the evidence clam. United States v.
Minneman, 143 F.3d 274, 281 (7th Cir. 1998).

SPEEDY TRIAL: A defendant’s constitutional right to a speedy trial has been codified at
18 U.S.C. 83161 et. seg. Whiletechnically adefendant can raise aconstitutional speedy tria
challenge, if the defendant’ s tria did not violate the Speedy Tria Act, the Court of Appeals
will not find a constitutional violation.

Review of district court’ sinterpretation of Speedy Trial Act: denovo. United States
v. Sderno, 108 F.3d 730, 734 (7th Cir.), cert. denied, 117 S.Ct. 2517 (1997).

Review of factua findings supporting a Speedy Trial Act ruling: clear error. United
Statesv. Salerno, 108 F.3d 730, 734 (7th Cir.), cert. denied, 117 S.Ct. 2517 (1997).

Review of decision to exclude time from speedy trial period: abuse of discretion.
United States v. Ousley, 100 F.3d 75, 76 (7th Cir. 1996).

Review of denia of motion to dismissdueto prosecutorial delay: abuse of discretion.
United States v. Smith, 80 F.3d 1188, 1192 (7th Cir. 1996).

Absent legal error, exclusions of time from speedy trial period cannot be reversed
unless trial court abused discretion and the defendant can show actual prejudice.
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United Statesv. Ruth, 65 F.3d 599, 605 (7th Cir. 1995), cert. denied, 116 S.Ct. 1548
(1996).

83161(c)(2) of the Speedy Tria Act provides that "unless the defendant consentsin
writing to the contrary, the trial shall not commence less than 30 days from the date
onwhich the defendant first appearsthrough counsel or expressly waives counsel and
electsto proceed pro se.”" However, the 30 day preparatory period beginsthe day a
defendant’s counsdl files a general appearance on his behalf, not on the day the
defendant decides to dismiss his attorney and proceed pro se. United States v.
Schwensow, 151 F.3d 650, 655 (7th Cir. 1998).

STANDARDS OF REVIEW: The standard of review determines the amount of deference
the Court of Appeals must give to the district court’s rulings. Appellate counsel should
attempt to frame the issues on appeal in a manner that invokes the most favorable standard
of review.

Implicit in the concept of discretion of the district court is the possibility that two
judges could come to opposite conclusions based on the same record and that the
appellate court could affirm both. United Statesv. Williams, 81 F.3d 1434, 1437 (7th
Cir. 1996).

Arguments that were waived below can only be reviewed for "plain error”. United
States v. Kuipers, 49 F.3d 1254, 1258 (7th Cir. 1995).

For there to be plain error, there must be "error" that is "plain" and that
affects "substantial rights'. United States v. Olano, 507 U.S. 725, 732
(1993).

Test for plain error: defendant must demonstrate (1) that there was error, (2)
that error was plain, (3) that error affected defendant’ s substantial rights, and
(4) that error seriously affected standards, integrity or public reputation of
judicia proceedings. United States v. Bursey, 85 F.3d 293, 296 (7th Cir.
1996).

Relief from plain error is permissive, not mandatory. See United States v.
Laurenzana, 113 F.3d 689, 695 (7th Cir.), cert. denied, 118 S.Ct. 240 (1997);
United States v. Holmes, 93 F.3d 289, 291 (7th Cir. 1996).

Discretion to correct plain error should be employed in those cases which
error has affected outcome of trial. United States v. Laurenzana, 113 F.3d
689, 695 (7th Cir.), cert. denied, 118 S.Ct. 240 (1997).
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Under the plain error doctrine, the Court of Appeals will not reverse the
district court unless, in the Court of Appeals discretion, it finds the error
serioudy affects the fairness, integrity, or public reputation of the judicia
proceedings. United Statesv. Wilson, 134 F.3d 855 (7th Cir. 1998).

"Under the plain error standard of review, the defendant bears the burden of
showing that he suffered prejudice in his sentence due to the court’s
erroneous interpretation.” United States v. Szabo, 147 F.3d 559, 561 (7th
Cir. 1998).

There may be a specia category of forfeited errors that can be corrected regardless
of their effect on the outcome. United Statesv. Olano, 507 U.S. 725, 735, 113 S.Ct.
1770 (1993).

Particular deference is paid to the district court’ s credibility determinations because
of thedistrict court’ sunique opportunity to hear testimony and observe the demeanor
of witnesses. United Statesv. McNeal, 77 F.3d 938, 946 (7th Cir. 1996).

A finding is clearly erroneous when reviewing court isleft with the definite and firm
conviction that amistake has been made, even though thereisevidenceto support the
finding. United Statesv. Liss, 103 F.3d 617, 620 (7th Cir. 1997).

Fact finder’ s choice between two permissible choices cannot be clearly erroneous.
United States v. Nobles, 69 F.3d 172, 190 (7th Cir. 1995).

Affirmance means no more than that, from appellate perspective, fact finder has
performed its duties satisfactorily; affirmance on evidence generates no precedentia
force upon decision making processes of fact finding at criminal trials. United States
v. Willoughby, 27 F.3d 263, 267-268 (7th Cir. 1994).

The government must raise the defense of waiver. United States v. Westbrook, 125
F.3d 996, 1005 (7th Cir.), cert. denied, 118 S.Ct. 643 (1997).

Special deferenceisgivento findingsbased upon credibility determinations, which can
virtually never be clear error. United States v. Agostino, 132 F.3d 1183, 1198 (7th
Cir. 1997).

When a discrepancy exists between an oral and written sentence, the oral sentence
controls. United States v. Agostino, 132 F.3d 1183, 1200 (7th Cir. 1997).
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The Court of Appeals has discretion to overlook a failure to argue harmlessness.
United States v. Wilson, 134 F.3d 855 n.5 (7th Cir. 1998).

STANDING: See SEARCH AND SEIZURE:

STATUTE OF LIMITATIONS: Although statute of limitations issues are often
straightforward, as shown below, complications can arise in determining when the statute
begins to run when a charged offense is of an ongoing nature.

An offense is "continuing" per statute of limitations only when: (1) the explicit
language of the substantive criminal statute compels such a conclusion or (2) the
nature of the crime involved is such that Congress must have intended that it be
treated as a continuing one. U.S. v. Yashar, 166 F.3d 873 (7th Cir. 1998).

For offensesthat are not continuing offenses, the limitations period beginsto run once
al elements of the offense are established, regardiess of whether the defendant
continues to engage in criminal conduct. U.S. v. Yashar, 166 F.3d 873 (7th Cir.
1998).

The filing of an information with the district court is sufficient to "ingtitute”" the
information as that language is used in the statute of limitations, 18 U.S.C. §3282.
United States v. Burdix-Dana, 149 F.3d 741, 742 (7th Cir. 1998).

STATUTORY INTERPRETATION: Interpreting a statute always involves a question of
law. Accordingly, the Court of Appeals does not defer to the district court’ s interpretation
of a statute.

Review of issues of statutory interpretation: de novo. United Statesv. Thomas, 77
F.3d 989, 990 (7th Cir. 1996).

When interpreting a statute, it is the Supreme Court’s usual practice to make the
interpretation retroactive. See In re Davenport, 147 F.3d 605, 610 (7th Cir.
1998)(referring to Harper v. Virginia Dept. of Taxation, 509 U.S. 86, 96-97 (1993)
and Bousley v. United States, 118 S.Ct. 1604, 1610 (1998)).

"Placing a pre-trial detainee on suicide watch, even the highest level, does not
demonstrate a subjective awareness of a substantial risk of imminent suicide.”
Callignon v. Milwaukee County, 163 F.3d 982, 990 (7th Cir. 1998).
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A "new rulefor the conduct of criminal prosecutionsisto be appliedto all cases, state
or federal, pending on direct review that were not yet final, with no exception for
cases in which the new rule congtitutes a ‘ clear break’ with the past.” Kurzawav.
Jordan, 146 F.3d 435, 443 (7th Cir. 1998)(quoting Griffith v. Kentucky, 479 U.S.
314, 328 (1987)).

The ex-post facto clause prohibits the application of "any statute which punishes as
crime an act previousdy committed, which was innocent when done, which makes
more burdensome the punishment for acrime, after itscommission, or which deprives
one charged with crime of any defense available according to law at thetimewhen the
act was committed . . . " Kurzawa v. Jordan, 146 F.3d 435, 4449 (7th Cir.
1998)(quoting Beazell v. Ohio, 269 U.S. 167, 169 (1925)).

The Supreme Court haslong recognized that the "right to have afair warning of that
conduct which will give rise to criminal penalties . . . is protected against judicial
action by the due process clause of the Fifth Amendment.” Kurzawav. Jordan, 146
F.3d 435, 444-445 (7th Cir. 1998)(quoting Marks v. United States, 430 U.S. 188,
191-92 (1977)).

SUFFICIENCY OF THE EVIDENCE: A chalenge to the sufficiently of the evidence is
a clam that even viewing the evidence produced at trial in the light most favorable to the
government, no rational finder of fact could have convicted the defendant. Thisis avery
difficult standard to meet. Therefore, it is seldom productive to raise this issue on appeal,
except in unusual cases, as discussed below.

"Anyone claiming insufficiency of the evidence ‘faces a nearly insurmountable
hurdle.”" United Statesv. Given, 164 F.3d 389 (7th Cir. 1999)(quoting United States
v. Teague, 956 F.2d 1427, 1433 (7th Cir. 1992)).

Each count of an"indictment isto be treated as a separate indictment and an acquittal
on one count does not dictate an acquittal on any other count.” United States v.
Cadtillo, 148 F.3d 770, 774 (7th Cir. 1998)(citing United Statesv. Powell, 469 U.S.
57, 62-63 (1984)).

In adenaturalization case, the government must proveitsclaimsby clear, convincing,
and unequivoca evidence. United States v. Hajda, 135 F.3d 439 (7th Cir. 1998);
United Statesv. Kairys, 782 F.2d 1374, 1379 (7th Cir.), cert. denied, 476 U.S. 1153
(1986).

In determining whether testimony is incredible as a matter of law, the Court of
Appeals does not assess the credibility of witnesses even where the testimony is

149



"totally uncorroborated and came from an admitted liar, convicted felon, large-scale
drug dealing, paid government informant.” United Statesv. Emerson, 128 F.3d 557,
561 (7th Cir. 1997)(quoting United States v. Davis, 15 F.3d 1393, 1398 (7th Cir.
1994)(quoting United States v. Beverly, 913 F.2d 337, 358 (7th Cir. 1990) and
United States v. Malinaro, 877 F.2d 1341, 1347 (7th Cir. 1989)).

The Court of Appeals“will reverseaconviction for insufficient evidenceonly if, after
viewing the evidence in the light most favorable to the prosecution, it is determined
that no rationa jury could have found the defendant guilty beyond a reasonable
doubt.” United States v. Maloney, 71 F.3d 645, 655 (7th Cir. 1995)(citation
omitted).

Reversal is warranted when the record is devoid of any evidence, regardless of how
it isweighed, from which ajury could find guilt beyond a reasonable doubt. United
States v. Gutierrez, 978 F.2d 1463, 1468-69 (7th Cir. 1992).

The“critical inquiry onreview of the sufficiency of the evidence to support acrimina
conviction must be to determine whether the record evidence could reasonably
support afinding of guilty beyond areasonable doubt.” Jacksonv. Virginia, 443U.S.
307, 318 (1979).

Furthermore, where it is argued that a witness' testimony is incredible as a matter of
law and should be disregarded by the trier of fact, the Court of Appeas has
recognized that "it must have been physically impossible for the witness to observe
that which he or she claims occurred, or impossible under the laws of nature for such
an occurrenceto havetaken placeat al." United Statesv. Alcantar, 83 F.3d 185, 189
(7th Cir. 1996); United States v. Henderson, 58 F.3d 1145, 1149 (7th Cir. 1995).

Defendant who fails to move for judgment of acquittal at the close of evidence or
within seven days of the verdict waives challenge on appeal to sufficiency of evidence
other than for manifest miscarriage of justice. United Statesv. Lewis, 100 F.3d 49,
53 (7th Cir. 1996); United States v. Meadows, 91 F.3d 851, 854 (7th Cir. 1996).

Remedy for reversal on insufficiency of evidence is entry of judgment of acquittal.
United States v. Locklear, 97 F.3d 196, 199-200 (7th Cir. 1996).

If a"defendant takes the stand and * denies the charges and the jury thinks he' s aliar,
this becomes evidence of guilt to add to the other evidence’" United States v.
Brimley, 148 F.3d 819, 822 (7th Cir. 1998)(referring to United Statesv. Zafiro, 945
F.2d 881, 888 (7th Cir. 1991)).
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SUPERVISED REL EASE: Supervised releaseisaform of court supervisionwhich follows
every prison sentence. Supervised release does not take the place of any portion of the
defendant’ sterm of imprisonment. A defendant begins serving histerm of supervised rel ease
after he has served his complete term of imprisonment. If the defendant violates the
conditions of his supervised release, the supervised rel ease can be revoked and the defendant
can be sentenced to a term of imprisonment equal to the maximum term of supervision the
district court could have imposed at the time of sentencing.

Review of interpretation of guidelines governing terms of imprisonment: de novo.
United States v. Lee, 78 F.3d 1236, 1239 (7th Cir. 1996).

Sentence imposed for violation of supervised release (for which there are no
Guidelines): plainly unreasonable. United States v. Doss, 79 F.3d 76, 79 (7th Cir.
1996); United Statesv. Hale, 107 F.3d 526, 529 (7th Cir. 1997).

Under the sentencing guidelines, chapter 7 provisions are merely advisory rather than
mandatory, subject to the statutory maximum terms of imprisonment provided in 18
U.S.C. 83583(e)(3). United States v. McClanahan, 136 F.3d 1146, 1149 (7th Cir.
1998); United Statesv. Marvin, 135 F.3d 1129, 1137 (7th Cir. 1998)).

Whilethe chapter 7 policy statements are entitled to "great weight” they do not bind
the sentencing judge; whilethey arean "element in hisexercise of discretion,” they are
not a substitute for that discretion. United States v. McClanahan, 136 F.3d 1146,
1149 (7th Cir. 1998)(quoting United Statesv. Hill, 48 F.3d 228, 231 (7th Cir. 1995)).

The range set forth in the policy statements at 8 7B1.4(a) is neither a guideline nor
interpretive of aguideline. United States v. Marvin, 135 F.3d 1129, 1136 (7th Cir.
1998).

Before adistrict court can depart upward on aground not identified as a ground for
upward departure either in the pre-sentence report or in a preliminary submission by
the government, Rule 32 requiresthe district court give the parties reasonable notice
that it is contemplating such aruling. United Statesv. Marvin, 135 F.3d 1129, 1142
(7th Cir. 1998).

Pursuant to 18 U.S.C. 83583(d) acondition of supervised rel ease must be reasonably
related to certain sentencing factors set forth in 18 U.S.C. 83553(a), including the
need for the sentenceto provide the defendant with medical care or other correctional
treatment in the most effective manner. Second, the condition must involve no
greater deprivation of liberty than is reasonably necessary to accomplish the
sentencing objectives of 83553(a). Third, the condition must be consistent with any
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pertinent policy statements issued by the sentencing commission. United States v.
Wilson, 154 F.3d 658, 667 (7th Cir. 1998).

No notice is required to depart upward from a policy statement. United Statesv.
Marvin, 135 F.3d 1129, 1142 (7th Cir. 1998).

Upward deviationsfrom advisory sentencing rangesin 8 7B1.4(a) are not departures,
and therefore, adistrict court is not required to give defendants prior notice of such
deviation. United Statesv. Marvin, 135 F.3d 1129, 1142 (7th Cir. 1998).

Objections to district court’s factual findings, statements, methodalities, and/or
conclusionsmay bewaived if they are not presented first to the district court. United
States v. Marvin, 135 F.3d 1129, 1135 (7th Cir. 1998).

Review of sentence imposed following revocation: plainly unreasonable. United
Statesv. Marvin, 135 F.3d 1129, 1136 (7th Cir. 1998).

The"plainly unreasonable" standard entailsadifferential appellate posture concerning
issues of fact and the exercise of discretion. United Statesv. Marvin, 135 F.3d 1129,
1136 (7th Cir. 1998).

A violation of a condition of supervised release is not a crime, but it is a "breach of
trust,” and a ground for revocation of supervised release. United Statesv. Marvin,
135 F.3d 1129, 1137 (7th Cir. 1998)(citing United States v. Hill, 48 F.3d 228, 232
(7th Cir. 1995)).

SUPPRESSION--See SEARCH AND SEIZURE
VENUE:

A decision to transfer venue: abuse of discretion. United Statesv. Martin, 63 F.3d
1422, 1430 (7th Cir. 1995).

The" locusddlicti [of the charged offense] must be determined from the nature of the
crime alleged in a location of the act or acts constituting it.”" United States v.
Rodriguez-Moreno, 1999 WL 168547, at 3 U.S. 330 (1999) (quoting United States
v. Cabrales, 524 U.S. 1, 6-7 (1998) (quoting United States v. Anderson, 328 U.S.
699-703 (1946)).

To perform the venueinquiry, "acourt must initially identify the conduct constituting
the offense (the nature of the crime) and then discern the location of the commission
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of the crimina acts.” United States v. Rodriguez-Moreno, 1999 WL 168547, at 3
(U.S. 3/30/99).

Where"acrime consistsof distinct partswhich have different localitiesthe whole may
be tried where any part can be proved to have been done" United States v.
Rodriguez-Moreno, 1999 WL 168547, at 5 (U.S. 3/30/99) (quoting United Statesv.
Lombardo, 241 U.S. 73, 77 (1916)).

Rule 41(e)(return of property) requires only that the motion be filed in the district
court in which the property was seized. Okoro v. Bohman, 164 F.3d 1059 (7th Cir.
1999).

VINDICTIVE PROSECUTION: Vindictive prosecution occurswhen the prosecution seeks
to punish the defendant for successfully exercising his constitutional or statutory rights.

Review of factual findingson prosecutorial vindictiveness: clear error. United States
v. Perez, 79 F.3d 79, 81-82 (7th Cir. 1996).

To prove vindictiveness on the part of the government for its decision to seek an
indictment, a defendant must present objective evidence showing genuine
prosecutoria vindictiveness. Thisshowing can be made by showing that the decision
to prosecute was not based on the usual determinative factors. U.S. v. Spears, 159
F.3d 1081, 1086 (7th Cir. 1998).

WAIVER OF APPEAL -- See PLEA AGREEMENTS
WARRANTS: Searches pursuant to search warrants are presumptively reasonable. This
presumption can be rebutted, however, if the defense can establish that there was adefect in

the warrant, the process used to obtain the warrant, or the execution of the warrant.

Review of determination of probable cause supporting issuance of no knock warrant:
de novo. United Statesv. Stowe, 100 F.3d 494, 499 (7th Cir. 1996).

Review of legal probable cause determinations. de novo. United States v. Dennis,
115 F.3d 524, 528 (7th Cir. 1997).

Review of lega determinations concerning validity of warrant: de novo. United
States v. Dennis, 115 F.3d 524, 528 (7th Cir. 1997).

Anticipatory warrant:
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Probable cause to uphold an anticipatory search warrant exists when a
government officia presentsindependent evidence indicating that delivery of
contraband will, or islikely to, occur and when the magistrate conditions the
warrant onthat delivery. United Statesv. Dennis, 115 F.3d 524, 528 (7th Cir.
1997).

Showing that contraband was on a sure course to the destination to be
searched would demonstrate a sufficient nexus between the parcel and the
place to be searched to support probable cause for an anticipatory search
warrant. United Statesv. Dennis, 115 F.3d 524, 530 (7th Cir. 1997).

Review of determination of probable cause to issue warrant: de novo. United States
v. Hunter, 86 F.3d 679, 681 (7th Cir.), cert. denied, 117 S.Ct. 443 (1996).

Inissuing asearch warrant, amagistrateisgiven licenseto draw reasonableinferences
concerning where the evidence referred to in the affidavit is likely to be kept, taking
into account the nature of the evidence and the offense. United States v. Singleton,
125 F.3d 1097, 1102 (7th Cir. 1997).

Some of the factors which demonstrate that an informant’s information is
sufficiently reliable to support the magistrate’ sissuance of awarrant include:
(1) personal observation by the informant; (2) the degree of detail given; (3)
an independent police corroboration of the informant’ s information; and (4)
the informant’s testifying at the probable cause hearing. United States v.
McKinney, 143 F.3d 325, 328 (7th Cir. 1998); United States v. Singleton,
125 F.3d 1097, 1103-1104 (7th Cir. 1997(citing United States v. Reddrick,
90 F.3d 1276, 1280 (7th Cir. 1996).

To determine whether a specific warrant meets the particul arity requirement, a court
must inquire whether an executing officer reading the description in the warrant
would reasonably know what items to be seized. |If detailed particularity is
impossible, generic language is permissibleif it particularizes the types of itemsto be
seized. United Statesv. Hall, 142 F.3d 988, 996 (7th Cir. 1998).

Whether exigent circumstances exist in the execution of a search warrant isamixed
guestion of law and fact. United States v. Bailey, 136 F.3d 1160, 1164 (7th Cir.
1998); United States v. Howard, 961 F.2d 1265, 1267 (7th Cir.), cert. denied, 506
U.S. 882 (1992).

Review of factual findingsregarding presence of exigent circumstances: clear
error. United Statesv. Bailey, 1998 WL 67562, at 4 (7th Cir. Feb. 20, 1998);
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United Statesv. Howard, 961 F.2d 1265, 1267 (7th Cir.), cert. denied, 506
U.S. 882 (1992).

The determination that those facts constitute exigent circumstancesisalegal
guestion subject to denovo review. United Statesv. Bailey, 1998 WL 67562,
at 4 (7th Cir. Feb. 20, 1998); United Statesv. Howard, 961 F.2d 1265, 1267
(7th Cir.), cert. denied, 506 U.S. 882 (1992).

Exigent circumstances “exist . . . when a suspect’s awareness of the search would
increase the danger to police officers or others, or when an officer must act quickly
to prevent the destruction of evidence,” United States v. Singer, 943 F.2d 758, 762
(7th Cir. 1991), or when “a reasonable person [would] believe that entry . . . was
necessary to prevent physical harm to the officers, the destruction of relevant
evidence, the escape of a suspect, or some other consequence improperly frustrating
legitimate law enforcement efforts.” United Statesv. Howard, 961 F.2d 1265, 1267
(7th Cir.), cert. denied, 506 U.S. 882 (1992)(quoting_United States v. McConney,
728 F.2d 1195, 1205 (9th Cir.)(en banc), cert. denied, 469 U.S. 824 (1984)).

The exigencies must be viewed from the totality of the circumstances known to the
officersat thetime. United Statesv. Howard, 961 F.2d 1265, 1267 (7th Cir.), cert.
denied, 506 U.S. 882 (1992).

Separate "warrants are not necessary for each unit when awarrant describesthe units
to be searched with particularity and independent probable cause supports each of
those searches.” United States v. Funderwhite, 148 F.3d 794, 795 (7th Cir. 1998).

Failureto knock and announce the execution of asearch warrant isexcused if exigent
circumstances exist, such as when the defendant’s awareness of a search would
increase the danger to police officers or others, when drugs or firearms are regularly
observed inside a defendant’s residence, or when information leads police to
reasonably conclude that the defendant is in possession of alarge amount of drugs.
United Statesv. Mattison, 153 F.3d 406, 410 (7th Cir. 1998) (citing United Statesv.
Buckley, 4 F.3d 552, 558 (7th Cir. 1993)).

Under 18 U.S.C. 83109, after an officer isrefused admittance at one door, he
may break open any other doors at the dwelling without having to knock and
announce again. U.S. v. Bragg, 138 F.3d 1194, 1195 (7th Cir. 1998).

A no-knock search is justified when there is a reasonable suspicion that

knocking and announcing the police officers presence would be dangerous
or futile, or that it would inhibit the effective investigation of acrime. United
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States v. Mattison, 153 F.3d 406, 410 (7th Cir. 1998) (quoting Richards v.
Wisconsin, 520 U.S. 385 (1997)).

The subjective intentions of police officers executing asearch warrant play norolein
ordinary probable cause Fourth Amendment analysis. United States v. Van Dredl,
155 F.3d 902, 905 (7th Cir. 1998) (quoting Whren v. United States, 517 U.S. 806
(1996)).

The Court of Appealsreviewsadistrict court’ sruling that the unchallenged portions
of an affidavit establish probable cause for the warrant to issue to ascertain "whether
thedistrict court erred in itsdetermination that the allegations of the affidavit, without
the[false] information . . . were sufficient to establish probable cause." United States
v. McCldlan, 165 F.3d 535 (7th Cir. 1999)(quoting United Statesv. Muhammad, 928
F.2d 1461, 1464-65 (7th Cir. 1991)).

"Probable cause is demonstrated by ‘facts sufficient to induce a reasonably prudent
person to believe that asearch . . . will uncover evidence of acrime”. United States
V. McClédlan, 165 F.3d 535 (7th Cir. 1999)(quoting United Statesv. Muhammad, 928
F.2d 1461, 1465 (7th Cir. 1991)).

In issuing a search warrant, "a Magistrate is entitled to draw reasonable inferences
about wherethe evidenceislikely to be kept, based on the nature and evidence of the
type of offense, and that in the case of drug dealers evidence is likely to be found
where the dealers live". United States v. McCldlan, 165 F.3d 535 (7th Cir.
1999)(quoting United States v. Reddrick, 90 F.3d 1276, 1281 (7th Cir.
1996)(emphasisin McCldlan)).

While considering whether toissue asearch warrant, thejudge must makeinquiry into
the informant’ s "veracity" or "reliability" and hisor her "basis of knowledge." These
are not independent e ements, however, and "adeficiency in one may be compensated
for, in determining the overall reliability of atip, by a strong showing asto the other,
or by someother indiciaof reliability. United Statesv. McClellan, 165 F.3d 535 (7th
Cir. 1999)(quoting lllinoisv. Gates, 462 U.S. 213, 230 & 233 (1983)).

WIRETAPS: See EVIDENCE

WITHDRAWAL (from representation): -- See Anders
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