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§1609.1 Purpose.

This part is designed:

(a) To ensure that recipients do not
use scarce legal services resources
when private attorneys are available to
provide effective representation and

(b) To assist eligible clients to obtain
appropriate and effective legal assist-
ance.

§1609.2 Definition.

(a) Fee-generating case means any
case or matter which, if undertaken on
behalf of an eligible client by an attor-
ney in private practice, reasonably
may be expected to result in a fee for
legal services from an award to a cli-
ent, from public funds or from the op-
posing party.

(b) Fee-generating case does not in-
clude a case where:

(1) A court appoints a recipient or an
employee of a recipient to provide rep-
resentation in a case pursuant to a
statute or a court rule or practice
equally applicable to all attorneys in
the jurisdiction, or

(2) A recipient undertakes represen-
tation under a contract with a govern-
ment agency or other entity.

§1609.3 General requirements.

(a) Except as provided in paragraph
(b) of this section, a recipient may not
provide legal assistance in a fee-gener-
ating case unless:

(1) The case has been rejected by the
local lawyer referral service, or by two
private attorneys; or

(2) Neither the referral service nor
two private attorneys will consider the
case without payment of a consulta-
tion fee.

(b) A recipient may provide legal as-
sistance in a fee-generating case with-
out first attempting to refer the case
pursuant to paragraph (a) of this sec-
tion only when:

(1) An eligible client is seeking bene-
fits under Subchapter Il of the Social
Security Act, 42 U.S.C. 401 et seq., as
amended, Federal Old Age, Survivors,
and Disability Insurance Benefits; or
Subchapter XVI of the Social Security
Act, 42 U.S.C. 1381 et seq., as amended,
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Supplemental Security Income for
Aged, Blind, and Disabled;

(2) The recipient, after consultation
with appropriate representatives of the
private bar, has determined that the
type of case is one that private attor-
neys in the area served by the recipient
ordinarily do not accept, or do not ac-
cept without prepayment of a fee; or

(3) The director of the recipient, or
the director’s designee, has determined
that referral of the case to the private
bar is not possible because:

(i) Documented attempts to refer
similar cases in the past generally have
been futile;

(ii) Emergency circumstances compel
immediate action before referral can be
made, but the client is advised that, if
appropriate, and consistent with pro-
fessional responsibility, referral will be
attempted at a later time; or

(iii) Recovery of damages is not the
principal object of the recipient’s cli-
ent’s case and substantial statutory at-
torneys’ fees are not likely to be avail-
able.

(c) Recipients should refer to 45 CFR
part 1642 for restrictions on claiming,
or collecting and retaining attorneys’
fees.

§1609.4 Recipient policies, procedures
and recordkeeping.

Each recipient shall adopt written
policies and procedures to guide its
staff in complying with this part and
shall maintain records sufficient to
document the recipient’s compliance
with this part.
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§1610.1

§1610.1 Purpose.

This part is designed to implement
statutory restrictions on the use of
non-LSC funds by LSC recipients and
to ensure that no LSC-funded entity
shall engage in any restricted activi-
ties and that recipients maintain ob-
jective integrity and independence
from organizations that engage in re-
stricted activities.

§1610.2 Definitions.

(a) Purpose prohibited by the LSC Act
means any activity prohibited by the
following sections of the LSC Act and
those provisions of the Corporation’s
regulations that implement such sec-
tions of the Act:

(1) Sections 1006(d)(3), 1006(d)(4),
1007(a)(6), and 1007(b)(4) of the LSC Act
and 45 CFR part 1608 of the LSC Regu-
lations (Political activities);

(2) Section 1007(a)(10) of the LSC Act
(Activities inconsistent with profes-
sional responsibilities);

(3) Section 1007(b)(1) of the LSC Act
and 45 CFR part 1609 of the LSC regula-
tions (Fee-generating cases);

(4) Section 1007(b)(2) of the LSC Act
and 45 CFR part 1613 of the LSC Regu-
lations (Criminal proceedings);

(5) Section 1007(b)(3) of the LSC Act
and 45 CFR part 1615 of the LSC Regu-
lations (Actions challenging criminal
convictions);

(6) Section 1007(b)(7) of the LSC Act
and 45 CFR part 1612 of the LSC Regu-
lations (Organizing activities);

(7) Section 1007(b)(8) of the LSC Act
(Abortions);

(8) Section 1007(b)(9) of the LSC Act
(School desegregation); and

(9) Section 1007(b)(10) of the LSC Act
(Violations of Military Selective Serv-
ice Act or military desertion).

(b) Activity prohibited by or incon-
sistent with Section 504 means any activ-
ity prohibited by, or inconsistent with
the requirements of, the following sec-
tions of 110 Stat. 1321 (1996) and those
provisions of the Corporation’s regula-
tions that implement those sections:

(1) Section 504(a)(1) and 45 CFR part
1632 of the LSC Regulations (Redis-
tricting);

(2) Sections 504(a) (2) through (6), as
modified by Sections 504 (b) and (e),
and 45 CFR part 1612 of the LSC Regu-

45 CFR Ch. XVI (10-1-04 Edition)

lations (Legislative and administrative
advocacy);

(3) Section 504(a)(7) and 45 CFR part
1617 of the LSC Regulations (Class ac-
tions);

(4) Section 504(a)(8) and 45 CFR part
1636 of the LSC Regulations (Client
identification and statement of facts);

(5) Section 504(a)(9) and 45 CFR part
1620 of the LSC Regulations (Prior-
ities);

(6) Section 504(a)(10) and 45 CFR part
1635 of the LSC Regulations
(Timekeeping);

(7) Section 504(a)(11) and 45 CFR part
1626 of the LSC Regulations (Aliens);

(8) Section 504(a)(12) and 45 CFR part
1612 of the LSC Regulations (Public
policy training);

(9) Section 504(a)(13) and 45 CFR part
1642 of the LSC Regulations (Attor-
neys’ fees);

(10) Section 504(a)(14) (Abortion liti-
gation);

(11) Section 504(a)(15) and 45 CFR part
1637 of the LSC Regulations (Prisoner
litigation);

(12) Section 504(a)(16), as modified by
Section 504(e), and 45 CFR part 1639 of
the LSC Regulations (Welfare reform);

(13) Section 504(a)(17) and 45 CFR part
1633 of the LSC Regulations (Drug-re-
lated evictions); and

(14) Section 504(a)(18) and 45 CFR part
1638 of the LSC Regulations (In-person
solicitation).

(c) IOLTA funds means funds derived
from programs established by State
court rules or legislation that collect
and distribute interest on lawyers’
trust accounts.

(d) Non-LSC funds means funds de-
rived from a source other than the Cor-
poration.

(e) Private funds means funds derived
from an individual or entity other than
a governmental source or LSC.

(f) Public funds means non-LSC funds
derived from a Federal, State, or local
government or instrumentality of a
government. For purposes of this part,
IOLTA funds shall be treated in the
same manner as public funds.

(g) Transfer means a payment of LSC
funds by a recipient to a person or enti-
ty for the purpose of conducting pro-
grammatic activities that are nor-
mally conducted by the recipient, such
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as the representation of eligible cli-
ents, or that provide direct support to
the recipient’s legal assistance activi-
ties. Transfer does not include any pay-
ment of LSC funds to vendors, account-
ants or other providers of goods and
services made by the recipient in the
normal course of business.

(h) Tribal funds means funds received
from an Indian tribe or from a private
nonprofit foundation or organization
for the benefit of Indians or Indian
tribes.

§1610.3 Prohibition.

A recipient may not use non-LSC
funds for any purpose prohibited by the
LSC Act or for any activity prohibited
by or inconsistent with Section 504, un-
less such use is authorized by 8§1610.4,
1610.6 or 1610.7 of this part.

§1610.4 Authorized wuse of non-LSC
funds.

(@) A recipient may receive tribal
funds and expend them in accordance
with the specific purposes for which
the tribal funds were provided.

(b) A recipient may receive public or
IOLTA funds and use them in accord-
ance with the specific purposes for
which they were provided, if the funds
are not used for any activity prohibited
by or inconsistent with Section 504.

(c) A recipient may receive private
funds and use them in accordance with
the purposes for which they were pro-
vided, provided that the funds are not
used for any activity prohibited by the
LSC Act or prohibited or inconsistent
with Section 504.

(d) A recipient may use non-LSC
funds to provide legal assistance to an
individual who is not financially eligi-
ble for services under part 1611 of this
chapter, provided that the funds are
used for the specific purposes for which
those funds were provided and are not
used for any activity prohibited by the
LSC Act or prohibited by or incon-
sistent with Section 504.

§1610.5 Notification.

(a) Except as provided in paragraph
(b) of this section, no recipient may ac-
cept funds from any source other than
the Corporation, unless the recipient
provides to the source of the funds
written notification of the prohibitions

§1610.7
and conditions which apply to the
funds.

(b) A recipient is not required to pro-
vide such notification for receipt of
contributions of less than $250.

§1610.6 Applicability.

Notwithstanding §1610.7(a), the pro-
hibitions referred to in §§1610.2(a)(4)
(Criminal proceedings), (a)(5) (Actions
challenging criminal convictions),
(b)(7) (Aliens) or (b)(11) (Prisoner liti-
gation) of this part will not apply to:

(@) A recipient’s or subrecipient’s
separately funded public defender pro-
gram or project; or

(b) Criminal or related cases accepted
by a recipient or subrecipient pursuant
to a court appointment.

§1610.7 Transfers of LSC funds.

(a) If a recipient transfers LSC funds
to another person or entity, the prohi-
bitions and requirements referred to in
this part, except as modified by para-
graphs (b) and (c) of this section, will
apply both to the LSC funds trans-
ferred and to the non-LSC funds of the
person or entity to whom those funds
are transferred.

(b)(1) In regard to the requirement in
§1610.2(b)(5) on priorities, persons or
entities receiving a transfer of LSC
funds shall either:

(i) Use the funds transferred con-
sistent with the recipient’s priorities;
or

(ii) Establish their own priorities for
the use of the funds transferred con-
sistent with 45 CFR part 1620;

(2) In regard to the requirement in
§1610.2(b)(6) on timekeeping, persons or
entities receiving a transfer of LSC
funds are required to maintain records
of time spent on each case or matter
undertaken with the funds transferred.

(¢) For a transfer of LSC funds to bar
associations, pro bono programs, pri-
vate attorneys or law firms, or other
entities for the sole purpose of funding
private attorney involvement activi-
ties (PAI) pursuant to 45 CFR part 1614,
the prohibitions or requirements of
this part shall apply only to the funds
transferred.
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§1610.8

§1610.8 Program integrity of recipi-
ent.

(a) A recipient must have objective
integrity and independence from any
organization that engages in restricted
activities. A recipient will be found to
have objective integrity and independ-
ence from such an organization if:

(1) The other organization is a legally
separate entity;

(2) The other organization receives
no transfer of LSC funds, and LSC
funds do not subsidize restricted activi-
ties; and

(3) The recipient is physically and fi-
nancially separate from the other orga-
nization. Mere bookkeeping separation
of LSC funds from other funds is not
sufficient. Whether sufficient physical
and financial separation exists will be
determined on a case-by-case basis and
will be based on the totality of the
facts. The presence or absence of any
one or more factors will not be deter-
minative. Factors relevant to this de-
termination shall include but will not
be limited to:

(i) The existence of separate per-
sonnel;

(ii) The existence of separate ac-
counting and timekeeping records;

(iii) The degree of separation from fa-
cilities in which restricted activities
occur, and the extent of such restricted
activities; and

(iv) The extent to which signs and
other forms of identification which dis-
tinguish the recipient from the organi-
zation are present.

(b) Each recipient’s governing body
must certify to the Corporation within
180 days of the effective date of this
part that the recipient is in compliance
with the requirements of this section.
Thereafter, the recipient’s governing
body must certify such compliance to
the Corporation on an annual basis.

§1610.9 Accounting.

Funds received by a recipient from a
source other than the Corporation
shall be accounted for as separate and
distinct receipts and disbursements in
a manner directed by the Corporation.

PART 1611—ELIGIBILITY

Sec.
1611.1 Purpose.
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SOURCE: 48 FR 54205, Nov. 30, 1983, unless
otherwise noted.

§1611.1 Purpose.

This part is designed to ensure that a
recipient will determine eligibility ac-
cording to criteria that give preference
to the legal needs of those least able to
obtain legal assistance, and afford suf-
ficient latitude for a recipient to con-
sider local circumstances and its own
resource limitations. The part also
seeks to ensure that eligibility is de-
termined in a manner conducive to de-
velopment of an effective attorney-cli-
ent relationship.

§1611.2 Definitions.

Governmental program for the poor
means any Federal, State or local pro-
gram that provides benefits of any kind
to persons whose eligibility is deter-
mined on the basis of financial need.

Income means actual current annual
total cash receipts before taxes of all
persons who are resident members of,
and contribute to, the support of a
family unit.

Total cash receipts include money
wages and salaries before any deduc-
tion, but do not include food or rent in
lieu of wages; income from self-employ-
ment after deductions for business or
farm expenses; regular payments from
public assistance; social security; un-
employment and worker’s compensa-
tion; strike benefits from union funds;
veterans benefits; training stipends; al-
imony, child support and military fam-
ily allotments or other regular support
from an absent family member or
someone not living in the household;
public or private employee pensions,
and regular insurance or annuity pay-
ments; and income from dividends, in-
terest, rents, royalties or from estates
and trusts. They do not include money
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