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Tax  Docke t  No .  5978-96

MEMORANDUM OPINION AIVD ORDER

In  th is  assessment  appeal ,  Ehe Dis t r ic t  o f  Columbia has f i led

a Mot ion to  Dismiss,  based upon t .he asser t ion that  th is  Cour t  lacks

subject  mat t .er  jur isd ic t ion over  the instant  tax appeal  Pet i t ion.

The Dis t r ic t  cont ,ends that  Pet i t ioner  fa i led to  exhaust

admin is t rat ive s tatutory  admin isLrat ive remedies that  are a

prerequisite to insti tut. ing a Superior Court de novo tax appeal.

This  mot ion presents an issue of  f i rs t  impress ion in  t .he Super ior

Court because of the involvement of a federal stat.ute that appears

to obv iate the exhaust ion requi rement .

The pi-votaI issue is whether a taxpayer who purchased an

interest  in  rea l ty  f rom the Resolut ion Trust  Corporat ion

(here inaf ter  "RTC'r )  may re ly  upon the RTC's s tatut ,ory  exempt ion

f rom the necessi ty  of  exhaust ing admin is t rat ive remedies as

typ ica l ly  requi red by State or  l -ocal  law.

Based upon the undisputed facts  of  record and the points  and

auchor i t ies argued by counsel ,  th is  Cour t  has determined that  the

Mot ion t .o  Dismiss must  be denied.  This  Cour t  is  convinced that  the

feddra l  s tatute that  e l iminated RTC's need to comply wi th  Iocal ,

ENVCON REO SUB LIMITED
LIABILITY COMPA}IY,



2

statutory prerequis i tes for  f i l ing tax appears does permi t  the

Pe t i t i one r  as  RTC 's  ass ignee  to  ma in ta in  the  Super io r  Cour t  appea l .

I.  UNDISPUTED JURISDICTIONAL FACTS OF RECORD

The taxpayer is an entity known as EnvCon REO Sub Limited.

L iab i l i ty  Company (here in af t .er  "ENVCON")  f t  is  an Ohio l imi ted

I iab i l i ty  corporat ion wi th  a reg is tered agent  wi th in  the Dis t r ic t

o f  Columbia.

Pe t . i t . i one r  i s  t he  successo r - i n - i n te res t  t o  t he  Federa l  Depos i t

Insurance Corporat ion ( ' rFDIC" ) /Resolut ion Trust  Corporat i_on

(  "RTC" )  ,  which t ransferred ownership to  the Pet i t ioner  on or  about

Sep tember  28 ,  L995 .

The real  estat .e  tax that  is  in  d ispute re la tes to  rea l

proper ty  and improvements in  Lot  839,  square 403,  known as 777 r

s t ree t . ,  N .w .  i n  t he  D is t r i c t  o f  co lumb ia .  As  a  p rac t . i ca l  ma t te r ,

counsel  adv ises the Cour t  that  th is  properLy is  the last  potent ia l

component  par t  o f  a  large development  in  the center  o f  the c i ty

known as "Techwor ld .  "

The  amoun t  o f  t ax  i n  con t rove rsy  i s  9322 ,934 .44 .

At .  ora l  arg:ument ,  the Pet i t ioner  c lar i f ied that  i t .  owns a one-

hal f  in terest  in  th is  proper ty ,  ra ther  than owning t .he ent i re

i n te res t .

The  pa r t i cu la r  assessmen t  t ha t .  i s  sub jec t  Lo  the  i ns tan t

appeal  is  for  Tax Year  1995 (cover ing the per iod of  October  1 ,  t  99S

th rough  Sep tember  30 ,  L996)  .

I t .  is  undisputed t .hat  the Pet i t j -oner  here in d id  not  f i le  and
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exhaust  any appeal  o f  th is  assessment  before the Dis t r ic t  o f

Columbia Board of  ReaI  Proper ty  Assessments (here inaf ter  " the

Board "  )  .

I t  is  a lso undi -sputed that  the prev ious owner of  the proper ty ,

FDIC/RTC, d id noL f i le  any appeal  wi th  the Board.  The t ime for

f i l ing a Board appeal  for  Tax Year  L996 was the per iod between

March L,  l -995 t .o  Apr i l  30,  l -995 .  Dur ing th is  per iod,  FDIC/RTC

could have done so and any private taxpayer otherwise would have

been obl igated to  do so in  order  to  preserve the r ight  to  pursue

t .he f inaI ,  de novo stage of  a  tax appeal  in  the Super ior  Cour t .

For  the sake of  convenience,  the par t ies and the Cour t  re fer

to  the federa l  agency as FDIC/RTC in combinat ion because the Uni ted

States Code grant .s  to  RTC the same r ights  and powers of  the Federa l

Depos i t  I nsu rance  Co rpo ra t i on .  12  U .S .C .  SS  1821 - l - 823 .  Any

per t inent  re ference in  the Uni ted Stat .es Code to the I 'corporat ion ' r

appl ies equal ly  to  FDfC and RTC.

rI. LOCAI, ADMINISTRATIVE PRE-REOUISTTES TO TAX APPEALS

Under normal  c i rcumstances,  a  Dis t r ic t  o f  Columbia taxpayer  is

requi red to  exhaust  a l l  admin is t rat ive remedies before the Board as

a pre-requis i te  to  f i l ing a Super ior  Cour t  tax appeal  f rom a real

proper t .y  assessment .  Case law prov ides,

Under  the s tatutory  procedure appl icable to
th is  case,  Lhe recovery of  re funds through
appeal  to  the Super ior  Cour t  regui res,  ES a
f i r s t  s tep ,  a  comp la in t  t o  t he  Board  o f
Equa l iza t ion  and Rev iew. Sub jec t  ma t te r
jur isd ic t ion of  the Super ior  Cour t  does not
at tach unt i l  that  prerequis i te  has been
sat is f ied,  and a refund based on a f ina l
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determinat ion of  the Super ior  Cour t
presupposes that  the taxpayer  has compl ied
with the procedure mandated by the
leg i s la tu re .  I f  '  agg r ieved '  f o r  any  reason ,
the taxpayer  must  appeal  wi th in  the permi t ted
t ime to the Board of  Equal i -zat ion and rev iew.

D i s t r i c t  o f  Co lumb ia  v .  Keys ,  362  A .2d  729 ,  732 -33  (D .C .

I 976 )  ( f oo tno tes  om i t t ed )  .

The statutory  requi rement  for  f i l ing a Board compla int  is

f ound  i n  47  D .C .  S  3305 (a )  and  (b ) ,  whe re in  t he  t axpaye r  i s

d i rect .ed to  " f i rs t  make a compla int "  to  the Board.  A l though the

decis ion in  Keys was "based upon the s tatutory  predecessor  Lo the

current  rea l  proper ty  assessment  scheme,  I i ts ]  reasoning appl ies

wi th equal  force t .o  [contemporary appeals ]  .  "  Customers Park inq v .

D i s t r i c t  o f  Co lumb ia  ,  552  A .2d  65 I ,  654  (D .  C .  1989 )  .  Though  t . he

sect ions of  T i t l -e  47 may be recodi f ied or  rea l igned f rom era to

era,  the fundamenta l  exhaust ion requj - rement  of  f i l ing a Board

compla int  has a lways been in  p lace.

The issue presented in  the instant  case involves the fami l iar

mat ter  o f  federa l  pre-empt ion,  combined wi th  the basic  pr inc ip les

o f  ass ignab i l i t y  o f  r i gh ts .

III. RELEVANT PROVISIONS OF FEDERAL LA!.I

In  contending t ion to  hear

i ts  tax appeal ,  Pet i t ioner  square ly  and exc lus ive ly  re l ies upon a

federa l  s tatute known as t .he Federa l  Deposi t  Insurance Act ,  as

amended by Sect ion 2L9 of  the F inancia l  Inst i t .u t ions Reform,

Recovery and Enforcement  Act  o f  L989 (here inaf ter  "FIRREA" )  .  In

per t inent  par t ,  the Federa l  Deposi t  Insurance AcE.  prov ides:
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When act ing as a receiver ,  the fo l lowing
prov is ions shaI1 apply  wi th  respect  to  the
Corpo ra t i on  IFDIC ]  :

(1 )  The  Corpo ra t i on  i nc lud ing  i t s
f ranch ise ,  i t s  cap i ta l ,  r ese rves ,  and  su rp lus ,
and i ts  income,  shal l  be exempt  f rom aI I
taxat ion imposed by any State,  county,
mun ic ipa l i t y ,  o r  l oca I  t ax ing  au tho r i t y ,
except  that  any real  proper ty  of  the
Corpo ra t i on  sha1 l  be  sub jec t  t o  S ta te ,
ter r i tor ia l ,  county,  munic ipa l ,  or  o ther
taxat ion t .o  the same extent  accord ing to  i ts
va lue as other  rea l  proper ty  is  taxed,  except ,
that, nobwiEhstandlng the faLlurc of any
person to challenge an aEsesErnent under State
law of such property'E vaLue, auch value, and
the Eax thereon, ehall  be deteruined ae of the
period for which such tax is imposed.

] -2U .S .c .  S  1825(b )  [ emphas is  supp l i ed ] .  The  above -quo ted  l anguage

is  Sect ion 15 of  the Federa l  Deposi t  Insurance Act ,  ds amended by

FIRREA.

The p la in  and pract ica l  meaning of  the language quoted here in

above is that the FDIC/RTC is exempted from any requirement to

f i rs t  chal lenge a State or  loca1 proper ty  tax under  State or  local

law in  order  to  obta in a "determinaEion ' ,  o f  the tax.

The abi l i ty  to  chal lenge past  or  current  tax assessments,  even

in a t runcated manner  (e.q.  wi thout  hav ing resor ted to  an

adminis t rat ive process)  c lear ly  serves the very purpose of  RTC,s

l i gu ida t . i on  o f  t he  rea l t y  o f  f  a i l ed  f  i nanc ia l  i ns t i t u t . i ons .  Th i s

is  because RTC is  ob l igated to  seI I  or  auct ion proper t . ies held in

receivership for  the h ighest .  pr ice poss ib le  and marketabi l iLy

can be depressed substant ia l ly  i f  the buyer  is  expected to  assume

an unreasonable tax burden

d i scuss ion ,  i n f r a .

on such proper ty .  See fur ther

At  ora l  arg 'ument ,  the Dis t r ic t  o f  Columbia d id not  appear  to
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quarrel wit.h the above observation as to Ehe underlying purpose of

the  app l i cab le  fede ra l  I aw  i t se l f .  I ns tead ,  t he  D is t r i c t  con tends

tha t  RTC 's  enumera ted  p ro tec t i ons  f rom loca l  s ta tu tes  o f

l imi ta t ions or  o ther  local  f i l ing requi rements are pure ly

"pe rsona l "  as  to  the  RTC i t se l f .  The  D is t r i c t  a l so  a rg fues  tha t  t he

purposes under ly ing such exempt ions or  protect ions for  FDIC/RTC

have no connect ion to  the in terests  or  pos i t ion of  a  subsequent

proper t .y  owner /ass ignee .

IV. ANALYSIS OF THE ISSUES

Var ious federa l  cour ts  have confronted the issue at  hand and

the major i ty  o f  them have held that  another  type of  exempt ion f rom

loca1  p rocedura l  requ i remen ts  ( i . e .  comp l iance  w i th  s ta tu tes  o f

I imi t .a t ion)  is  indeed ass ignable to  such a purchaser .

Pet i t ioner  asks th is  Cour t  to  draw a log ica l  analog"y between

extending the benef i ts  o f  a  superseding,  federa l  s tatute of

l imi t .a t ion and extending to  ass ignees t .he benef i ts  o f  exempt ion

f rom o the r  l oca1  f i l i ng  requ i remen ts .

on balance, having reviewed Ehe known case law and the

re levant  s tatute,  th is  Cour t  concludes t ,hat  the posi t ion of  the

Pet i t ioner  is  mer i tor ious.  This  Cour t  wi l l  pause to  h igh l ight  the

most  he lpfu l  op in ions f rom the federa l  courLs.

F i rs t ,  the Cour t  must  note that  no federa l  or  local  cour t  has

addressed the d iscrete issue of  the Act 's  exempt ion of  FDIC/RTC

from t .he need to exhaust  local  jur isd ic t ional  requi rements in  tax

assessment  appeals  or  any other  type of  jud ic ia l  rev iew of
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admin i s t ra t i ve  ac t i on .

So far ,  the so le issue that  has engendered publ ished cour t

opin ions on the re la t ionship between RTC and local  cour ts  is  t .he

Ac t ' s  s i x - yea r  s t a tu te  o f  l im i t . a t i on  f o r  t he  RTC,s  f i l i ng  o f  a l r

I ega l  ac t i ons  re laL ing  to  rece j - ve rsh ip  p rope r t y .  Th i s  s ta tu te

p rov ides ,

Notwi thstanding any prov is ion of  any contract ,
t he  app l i cab le  s ta tu te  o f  l im i ta t i ons  w i th
regard to any action brought by the
Corporat ion as conservator  or  receiver  shal1
be the 5-year  per iod beginning on the
da te  the  c la im  acc rues ;  o r  t he  pe r iod
app l i cab le  under  S ta te  1aw.

L2  U .s . c .  S  182 r -  ( d )  ( 14 )  (A )  ( i )  ( r )  and  ( r r )  .

The f i rs t  Uni ted States Ci rcu i t  Cour t  o f  Appeals  to  in terpret

the  Ac t ' s  s ta tu te  o f  l im i ta t i ons  fo r  RTC was  the  F i f t h  C i r cu i t .  I n

F .D . I .C .  v .  B ledsoe ,  989  F .2d  805  (5 th  c i r .  1993 ) ,  t he  un i t ed

States Cour t  o f  Appeals  for  that .  Ci rcu i t  he ld that

ass ignees of  the FDIC and the FSLIC are
ent i t led to  the same s ix  year  per iod of
l im i ta t i ons  as  the  FDIC  and  the  FSL IC .
Transferr ing the federa l  s ix  year  s tatute of
l imi ta t ions f rom the FDIC and FSLIC to i ts
ass ignees j -s  consis tent  wi th  the common law of
ass ignments,  fur thers Congress ional  po l icy ,
and is supported by the cases extending the
D'Oench Duhme doctr ine to  pr ivate ass ignees.

I d .  a t  8 l - 1 .1

In  B ledsoe ,  t he  F i f t h  C i r cu i t  emphas ized  tha t  t he  s ta tu te  a t

lThe reference to  the "D'oench Duhme doctr ine"  concerns a
decis ion of  the Uni ted States Supreme Cour t  in  which Just ice
Jackson noted in  h is  concurr ing opin ion t .hat ,  in  ef fectuat ing the
intent  o f  Congress,  cour ts  are to  f i l l  inev i tab le s tatutory  gaps by
reference to  the pr inc ip les of  common 1aw. D'oench,  Duhme a co.  v
FDIC ,  315  U .  S .  447  ,  459 -70  (1 "942  )  ( , f ackson ,  J  .  ,  concu r r i ng )  .
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hand was s i lent  as to  the r ights  of  ass ignees,  but  that  the common

law immediate ly  prov ided guidance as to  whether  and to  what  extent

any s tatutory  protect ions of  the RTC could be ass igned a long wi th

an in terest  in  RTC proper ty .  In  survey ing the common law,  the

F i f t h  C i r cu i t  no ted  the  D is t r i c t  o f  Co lumb ia  C i r cu i t ' s  dec i s ion

that

s ince an ass ignee stands in  the shoes of  h is
assig,nor, deriving the aam€ but no greater
righta and remedies than the assignor then
possessed ,  t he  s ta tu te  o f  l im i ta t . i ons
cont inues t ,o  run against  the ass ignee as i t
had agaj -nst  the ass ignor  before.

FDIC  v .  B ledsoe ,  sup ra ,  989  F .2d  a t  8 l -0 ,  c i t i ng  Fox -Greenwa ld  Shee t

Me ta l  Co .  v .  Ma rkow i t z  B ros .  I nc .  ,  ! 47  U .S .App .D .C .  a4 ,  n .69 ,  452

F .2d  L346 ,  1357  n .  59  ( r 97 r )  ( c i t a t i ons  om i t t ed )  [ emphas i s  supp l i ed ]  .

Our  own appel la te cour t  cer ta in ly  fo l lows the above-quot .ed

pr inc ip le  f rom Fox-Greenwald.  Leroy Adventures v .  Cafr i tz  Harbour

c roup ,  640  A .  2d  L93  ,  l - 98  (D .  C .  L994)  ,  mod i f  i ed  on  o the r  g rounds ,

650  A .  2d  908  (D .  C .  199s )  .

Using the same analy t ica l  model  as Bledsoe or  par ts  thereof ,

most  cour ts  (at  both t .he t r ia l  leve l  and the appel la te level  o f

State and federa l  systems) have reached the conclus ion ident ica l  to

that  o f  the Bledsoe cour t .  Some of  those cases are d iscussed

here in,  -U. f - ! .4 .2 Bledsoe is  c i ted as the s t rongest  case on point ,

because i ts  in ternal  d iscuss ion of  the issue is  very comprehensive.

2A  use fu l  l i s t  o f  S ta te  and  l oca l  cases  tha t  a re  cons i s ten t
wi th  Bledsoe can be found in  the publ ished opin ion of  wAMco I IL
Ltd.  v .  F i rs t  P iedmont  Mortqaqe Corp,  i ! I&,  in  text .  The Dis t r ic t
o f  Columbia concedes that .  B ledsoe represents the major i ty  v iew
among a l l  courLs,  but  nonetheless urges th is  Cour t  to  ignore
B Iedsoe .
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Apart from rel iance upon the common 1aw for guidance on the

ass ignab i l i t y  i ssue ,  t he  pub l i c  po l i cy  aspec t  o f  t . he  i n ten t  o f

congress $ras a lso centrar  to  the Bledsoe hotd ing.  The Fi f th

C i r cu i t  s ta t .ed ,

For  the same reason that  t .he extension of  the
D'Oench,  Duhme doctr ine and the federa l  ho lder
in  due course s tatus to  ass ignees of  the FDIC
and  the  FSL fC  fac i l i t a tes  Congress '  po l i cy  o f
p ro tec t i ng  fa i l ed  i ns t i t u t . i ons '  asse ts ,  t he
extension of  the s ix  year  I imi ta t ion per iod to
ass ignees of  the FDIC and the FSLIC wouLd
fac i l i t a te  Congress ,  i n ten t  i n  enac t i ng
t2  u . s . c .  s  1821 (d )  ( 14 )  .

FD f  C  v .  B1edsoe ,  sup ra ,  989  F .  2d .  a t  81 ,1  .

Fur thermore,  "To hord that  ass ignees are re legated to  the

state s tatute of  l imi ta t ions would serve only  to  shr ink the pr ivate

marke t  f o r  t he  asse ts  o f  f a i l ed  banks .  I t  wou ld  requ i re  the  FDIC

to hold onLo and prosecute a l l  notes for  which the s tate s tatute of

l imi ta t ions has expi - red because such obl igat ions would be wor th less

to anyone erse.  This  runs contrary  to  the pol icy  of  a l lowing the

FDIC  to  r i d  t he  fede ra l  sys tem o f  f a i l ed  bank  asse ts . "  I d . ,  quo t i ng

Fa11  v .  Keas le r ,  I 99 I  WL  340182  (N .D .  Ca1 .  1991 )  . 3

The log ic  of  B ledsoe and other  s imi lar  cases can be appl ied

easi ly  to  the FDrc/RTc's  exempt ion f rom t .he other  k inds of  pre-

f  i I i -ng requi rement .s  associated wi t .h  tax appeals .  ReaI is t ica l ly ,  i t

makes no sense to  conclude that  the generous federa l  s tatute of

I imi ta t ions and the oppor tuni ty  to  escape admin is t rat ive exhaust ion

requi rements are not  equal ly  impor tant  to  the miss ion of  FDIC/RTC.

'A computer  c i ta t . ion is
th is  op in ion apparent ly  has
Supplement  Repor ter .

u t i l i zed  he re i -n  fo r  Keas le r  because
not  been publ ished in  the Federa l
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The abi l i ty  to  launch loca1 tax appeals  wi t .hout  f i rs t  hav ing

to exhaust  admin is t rat ive proceedings and remedies is  impor tant  to

the very purpose for  which these agencies were establ ished and is

cons i s ten t  w i th  i n ten t  o f  Congress  to  fac i l i t a t . e  the  l i qu ida t i on  o f

ce r ta in  p rope r t i es .

To be sure,  the need to engage in  such proceedings,  even in  a

t . imely  fashion and wi thout  regard to  s tatutes of  l imi ta t ion,  would

add more t ime and expense to t .he whole process of  l iqu idat ion of

real  proper t . ies held by RTC. Moreover ,  such t ime and expense would

be a palpabIe,  added burden to a subseguent  purchaser  or  ass ignee.

This  burden could only  be reconci led by the payment  of  a  h igher

pr ice for  the proper ty .

The Government  has an in terest .  in  se l l ing receivership

proper t ies at  t .he h ighest  poss ib le  pr ice.  Nonetheless,  depending

on the condi t ion and locat ion of  some proper t ies,  i t  is  a lso in  the

Government 's  in terest  to  be able to  market  proper t ies as

"bargains.  "  This  cer ta in ly  cannot  be accompl ished i f  a  g iven

proper ty  is  arb i t rar i ly  loaded wi th  a pr ior ,  excess ive tax

assessment  that  wi l l  cost  the buyer  or  ass ignee addi t ional  money to

l i t i ga te .

As a pract ica l  mat ter ,  then,  the need t .o  engage in  local  or

St .a te admin is t rat ive l i t igat ion as a precursor  Lo a cour t  tax

appeal  could ef fect ive ly  ra t .chet  up the cost ,  o f  many RTC

rece ive rsh ip  p rope r t i es ,  na t i on -w ide .  Th i s  i s  c lea r l y  no t  t he  k ind

of  resul t  that  Congress was in tending to  permi- t  or  to lerate in
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erec t i ng  t . he  l i qu ida t i on  p rocess  fo r  Ehese  asse ts .4

Stat ,e  cour ts  a lso have had occasion to  adjudicate d isputes

ove r  the  app l i cab i l i t y  o f  t he  s i x -yea r  s ta tu te  o f  l im i ta t i ons  to

ass ignees  o f  FD IC /RTC.

The most .  recenL,  publ ished decis ion by a State cour t  on th is

j -ssue is  the opin ion in  Twenty F i rs t  Century Recovery,  LTD. v .

Mase ,  665  N .E .2d  573  ( I 11 .  App .  L996 ) ,  i n  wh i ch  t ha t  appe l l a te

cour t  concluded that  the fa i lure to  extend the benef i ts  o f  the

federa l  s tatute of  l imi ta t ions per iod to  RTC ass ignees would be

inconsis tent  wi th  the leg is la t ive purpose of  FIRREA. The Appel la te

Cour t  o f  I I l j -no j -s  speci f ica l ly  adopted the ent i re  approach of

B ledsoe .

Another  State appel la te cour t ,  in  Oklahoma,  has a lso concluded

that  an ass ignee of  FDIC may re ly  upon the s ix-year  federa l  s tatute

o f  l im i ta t i ons  fo r  f i l i ng  a  fo rec losu re  ac t i on .  Th i s  ho ld ing

emerged  f r om SMS F inanc ia l  L .L .C .  v .  Raq land ,  918  P .2d  400  (Ok la .

1995 )  .  Wi thout  vent .ur ing in to an analys is  of  e i ther  Congress ional

i n ten t  o r  t he  B ledsoe  ho ld ing  i t se l f ,  t h i s  dec i s ion  i s  based

exclusively on the adoption of the common Iaw, whj-ch provides

s imply that  an ass ignee stands " in  the shoes of  t .he ass ignor ,  and

thus  ob ta ined  the  same r i gh ts  as  the  ass i -g ino r .  .  . r r  I d .  a t  403 ,

c i t i ng  Cad le  Co .  f L  I nc .  v .  Lew is ,  854  P .2d  7 I8  (Kan .  1993 ) .

In  Mase,  the Cour t  re jected the reasoni -ng that  was employed in

nNatura l ly ,  the abi l i ty  to  avoid the need to exhaust  1ocal
admin is t rat ive remedies would not  apply  to  tax years that  e lapse
af ter  the ass ignee has acgui red the proper ty .  The benef i ts  o f  the
federa l  law do not  last  in  perpetu i t .y .
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a  Un ieed  S ta tes  D is t . r i c t  Cour t  op in ion  tha t  i s  c i t ed  by  the

Dist r ic t  o f  Columbia in  ora l  argument  as a compet . ing analys is  that

t .h is  Cour t  should adopt .  The case c i t ,ed by the Dis t r ic t  in  suppor t

o f  i t s  Mo t ion  to  D ism iss  i s  t he  op in ion  i n  WAMCO.  I I L  L td .  v .

F i r s t  P iedmon t  Mor t .qaqe  Corp .  ,  856  F .  Supp .  1075  (8 .  D .  Va .

] - 994 )  (Payne ,  J . )  .

I t  is  essent ia l  for  th is  Cour t  to  d iscuss the contrary  ru l ing

in WAMCO and to set  for th  th is  Cour t 's  bas is  for  dec l in ing to  adopt

i t s  m ino r i t y  i n te rp re t .a t i on  o f  t he  fede ra l  s ta tu te .

The facts in WAJ'ICO are that this party sued First Piedmont as

makers  o f  a  no te  i n  t he  amoun t  o f  $500 ,000  i n  the  Un i ted  S ta tes

D j - s t r i c t  Cour t  f o r  t he  Eas te rn  D is t r i c t  o f  V i rg in ia .  s  F i r s t

Piedmont  and i ts  codefendants f i led a Mot ion to  Dismiss,  based

speci f ica l ly  upon t .he f ive-year  s tatute of  l imi ta t ions found in  the

Virginia Code. It  is clear that t.he Court in W/\IvlCO rel ied

express ly  upon the hold ing in  Bledsoe and s imi lar  op in ions in

making i ts  argument  against  the Mot ion to  Dismiss.  However ,  the

Uni ted Stat .es Dis t r ic t  Judge decl ined to  recognize Bledsoe as

contro l l ing and persuasive author i ty  based upon the fo l lowing

po in t s .

F i rs t ,  the Dis t r ic t  .Tudge d isputed the accuracy of  the F i f th

Circu i t 's  re l iance upon common law as one of  t .he bases of  i ts

hold ing.  The Dis t r ic t  Cour t  contended that  the F i f th  Ci rcu i t  in

Bledsoe erroneously  re l ied in  par t  upon a cer ta in  por t ion of  Lhe

Restatement  (Second)  of  Contracts  that ,  in  i ts  v iew,  appeared not

sThe sui t  a lso extended to quarantors.
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to  app ly  " to  the  nego t ia t i on  o r  t rans fe r  o f  nego t i ab le

ins t rumenEs . ' '  I d .  a t  1087 .  Thus ,  t . he  D is t r i c t  Cour t  pe rce i ved

tha t  i t .  had  d i scove red  a  ma jo r  ch ink  i n  B ledsoe ' s  a rmor .

Second,  the Dis t r ic t  Cour t  invoked the concept  that  t .he s ix

yea r  s ta tu te  o f  l im i ta t i ons  was  a  r i gh t  t . ha t  was  s t r i c t l y

"pe rsona l "  t o  RTC.  The  D is t r i c t  Cour t  based  th i s  conc lus ion  so le l y

on the language of  the s tatute i tse l f ,  insofar  as i t  conta ins the

reference to  "any act ion brought  by the corporat ion as conservator

o r  rece i ve r .  .  . "  I d .  a t  1086 .  The  D is t r i c t  Cour t  i n te rp re ted

th is  language to mean that  Congress exc lus ive ly  had in tended th is

par t icu lar  agency to  have the r ight  to  proceed under  the s ix-year

s ta tu t .e  o f  l im i ta t i on .  The  D is t r i c t  Cour t .  s ta ted  tha t  r t he

remed ia l  bene f i t  con fe r red  by  the  s ta tu te  i s  exp l i c i t l y  t i ed  co  the

sLa tus  o f  t he  en t i t y  on  wh ich  i t  i s  con fe r red .  "  I d .5

This  CourL to ta l ly  re jects  the reasoning in  WAMCO for  the

fo l - lowing reasons.

Fi rs t ,  the mat ter  o f  whether  the Restatement 's  summary of  the

common 1aw of  ass i -gnments appl ies to  negot . iab le inst ruments is  not

re levant  in  the instant  case.  This  tax appeal  has no connect ion to

anyone's  at tempt  to  sue on a noLe.  Thus,  th is  Cour t  neednot  pause

to grapple wi th  the Dis t r j -c t  Cour t 's  in terpretat ion of  the

Res ta temen t .

I t  is  impor tant  to  recal1 that ,  the Dis t r ic t  o f  Columbia has

never  argued or  suggested thaL t ,he common law of  the Dis t r ic t  o f

5No  leg i s la t i ve
conc lus ion .

h is tory  was c i t .ed l n support. o f  t h i s
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Co lumb ia  on  the  sub jec t  o f  t he  r i gh ts  o f  ass ignees  i s  any  d i f f e ren t

than  the  i den t i ca l  common Iaw  p r inc ip le  c i t ed  i n  B ledsoe .  Thue ,

the  D is t r i c t  canno t  c red ib l y  asse r t  t ha t  t he  s ta tu to ry  r i gh ts  o f

RTC canno t  be  ass igned ,  w i th  a  p rope r t y  i n te res t ,  t o  t he  Pe t i t i one r

he re in .

Second,  the Dis t r ic t  Cour t  has unfor tunate ly  in f la ted the

s igni f icance of  the federa l  s tatute 's  re ference t .o  act ions ' tbrought

by the RTC. " This kind of language could have appeared anlmhere

and everywhere in this part. icular statute as a routine phrase,

s imply  because RTC is  the only  r ractor"  that  would be f  i l ing

lawsui ts  in  order  to  avenge Government  in terests  re la ted to

rece i ve rsh ip  p rope r t i es .

In  o the r  words ,  t h i s  pa r t i cu la r  ph rase  i s  ac tua l l y

super f  luous .  In  set . t . ing f  or th  th is  s tatute of  l imi ta t ions,

Congress could not  poss ib ly  have been referr ing to  any ent i ty  o t .her

than RTC. The tax appeal language does not contain any reference

to tax appeal -s  f i led by RTC but  i t  could have inc luded such

language in  that  sect ion of  the Code,  just  as eas i ly  as such

language was used e lsewhere.

The use of  the phrase "brought  by the RTC" is  non-essent ia l .

The Dis t r ic t  Cour t  too readi ly  se ized upon a deta i l  that  means

1 i t t l e  o r  no th i -ng .

To the extent  that  there was any remote necessi ty  for  Congress

to  spec i f y  t ha t  t he  s i x -yea r  s ta tu te  o f  l im i ta t i ons  app l i ed  Eo

sui ts  brought  by RTC, th is  could only  have been usefu l  in  order  to

c lar i fy  that .  there was no enlarged statute of  l imi ta t ions under
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which the Government  icse l f  could be sued by any pursuer  of  a

proper ty  that  RTC had acqui red.

Th is  case  p resen ts  a  s i t ua t i on  i n  wh ich  the  we igh t  o f  f ede ra l

author i ty  is  wel l  known on a key point  that  suppor ts  the posi t ion

o f  t he  Pe t i t i one rs .  The  D is t r i c t  o f  Co lumb ia  has  no t  p resen ted  a

compel l ing reason for  th is  Cour t  to  depar t .  f rom persuasive,

ma jo r i t y - v iew  fede ra l  1aw in te rp re t . i ng  a  fede ra l  s ta tu te .  Wh i l e

loca1 cour ts  are cer t .a in ly  f ree to  scrut in ize any case hold ing for

i ts  bas ic  log ic  and appl icabi l i ty ,  th is  Cour t  f inds no basis  for

eschewing the Bledsoe rat , ionale that  is  the underp inning of

Pet . i t ioner '  s  argument  .

The Dis t r ic t  o f  Columbia has made one addi t ional  argument  that

has no mer i t .  At  ora l  argument ,  the Dis t r ic t  contended that  the

Pet i t ioner  has fa i led to  prov ide proof ,  ds a t .hreshold

jur isd ic t ional  fact . ,  that  the proper ty  in terest  i t  purchased f rom

RTC was  an  i n te res t  t ha t  RTC had  he ld  spec i f i ca l l y  i n  i t s  ro le  as

a  " rece i ve r "  o f  asse t s .

This  argument  is  f r ivo lous for  two reasons.

Fi rs t . ,  there are no c i rcumsEances under  which RTC could have

owned an j .n terest  in  th is  proper ty  in  any capaci ty  other  than that

of  a  " receiver .  "  This  is  t rue because of  the s tat .u t .ory  d i f  ferences

in  the  agency ' s  ro le  as  bo t ,h  a  " rece i ve r "  and  a  " conse rva to r . r l

As the Uni ted States Cour t  o f  Appeals  for  the Second Circu i t

has noted,  ' rA conserwator  of  a  fa i led thr i f t  is  empowered to  take

ac t i on  to  res to re  the  t . h r i f t  t o  a  so l ven t  pos i t i on  and  ' t o  ca r r y  on

the  bus iness  o f  t he  i ns t i t u t i on . '  12  U .S .C .  S  1821 (d )  ( 2 )  (D )  (Supp .
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IV  1992) .  I n  con t ras t ,  a  rece i ve r  i s  empowered  to  l i qu ida te

and  w ind  up  t he  i ns t i t u t i on ' s  a f f a i r s .  L2  U .S .C .  S  1821 (d )  ( 2 )  (E )

( supp .  r v  1992 ) .n  1185  Ave .  o f  t he  Amer i cas  Assoc ia tes  v .  RTc ,  22

F .3d  494 ,  497  (2d  C i r .  1994 )  .

As the s t .aEute and the case l -aw demonstrate,  the two ro les of

receiver  and conservator  are very d i f ferent  and the

conservatorsh ip funct ion of  RTC is  mani fest ly  not  per t in tent  to  the

ins tan t  case .

I t .  is  obv ious that  the sa le or  auct , ion ing of  rea l  proper ty  is

at  the hear t .  o f  the l iqu idat ion process,  whereas the

conse rvaLorsh ip  aspec t  o f  t he  agency ' s  f unc t i ons  i s  on l y  d i rec ted

to  the  i n t . e rna l  managemen t  o f  a  f i nanc ia l  i ns t i t u t i on  i t se l f .  Fo r

th i s  s imp le  reason ,  t he  D is t r i c t . ' s  a rgmment  i s  base less .

There is  absolute ly  no ind icat . ion that  the subject  proper ty

was anything other than a stereotypical RTC propertf,  once owned by

a defunct bank or savings and loan company and which was sold to

the h ighest  b idder .  Whi le  the Government  was unable to  c lear ly

ar t icu late why the establ ishment  of  RTC's ro le  as t r receiver '  was

doubtful, the mere fact t .hat RTC sold this property to someone

else,  such as the Pet i t ioner ,  is  suf f ic ient  to  demonstrate that  the

sale i tse l f  was an act  that  evolved in  the agency 's  receivership

ro le.  This  tax appeal -  does not  concern the in ternal  funct ion ing of

a f inancia l  inst i tu t ion,  where the conservator  funct ion would be

imp l i ca ted .

The Government also seemed to be concerned that RTC had sold

th is  proper ty  for  some other  reason that  had no connect ion to  RTC, s
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core funct ion as i f  i t  had acgui red th is  proper ty  for  i ts  own,

in ternal -  purposes in  order  to  generate income.  As the Cour t  not .ed

at  the ora l  argument  on th is  mot ion,  the only  other  p iece of  rea l ty

tha t  RTC m igh t  "own"  i n  any  non - rece i ve r  capac i t y  i s  i t s  own  o f f i ce

bu i l d ing  ( s )  ,  t o  t he  ex ten t .  t ha t  o f f i ce  space  i s  no t  d i rec t l y

prov ided through the Genera l  Serv ices Adminis t rat ion.  C1ear1y,

th is  proper ty  was not  a  government  of f ice bui ld ing.

For  a l l  o f  the reasons set  for th  above,  the Cour t  wi l l  not

requi re the Pet i t ioner  to  prove up the ancient  deta i ls  as to  how

RTC o r ig ina l l y  came to  acqu i re  t i t l e  t o  t h i s  p rope r t y .

I n  the  end ,  i t  su f f i ces  to  say  tha t  t he  D is t r i c t  o f  Co lumb ia

has not  carr ied i t  burden of  persuasion in  i ts  t " to t ion to  Dismiss.

WHEREFORE, i t  is by the Court. this : l i lday of October, L997

ORDERED tha t  t he  D is t r i c t  o f  Co lumb ia ' s  Mo t ion  to  D ism iss  i s

hereby denied.  This  Super ior  Cour t  tax appeal  may proceed.
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