T OF THE
SUPERIOR COURT OF THE DISTRICT oF COBU*%%Q;%S%;mUMDm

TAX DIVISION
TAX DIVISION

'NOV 14 1384
ACME REPORTING COMPANY | gull
Petitioner . Fl L o D
Ve Tax Docket No. 3326-84
DISTRICT OF COLUMBIA
Respondent
OPINTION
I. Introduction
This case comes before the Court on cross-motions for
summary judgment. Upon consideration of the pleadings,
petitioner, Acme Reporting Company's (Acme), Motion for Summary
Judgment, respondent, the District of Columbia's (the
District), Motion for Summary Judgment, the memoranda in
support thereof, petitioner's Memorandum of Points and
Authorities in Opposition to Respondent's Motion for Summary
Judgment, oral argument from both sides heard on September 24,
1984, respondent's  Supplemental Memorandum, petitioner's
Memorandum  in Response to  Respondent's Supplemental
Memorandum, and the record herein, the Court has determined
that both said Motions should be denied. Neither party has
shown that it is entitled to judgment in its favor nor met its
burden of establishing the absence of genuine issues of
material fact. Rather, there are important factual issues left
to be resolved at trial before a decision can be rendered in
favor of either side.
II. Background )
Petitioner is engaged in the business of providing
court reporting services. Such services are comprised of the
recording of official court and other governmental proceedings
and the preparation of transcripts thereof. Sales of these
transcripts are made by petitioner to parties interested in the
proceedings it has covered. Petitioner received a "Notice of
D.C. Tax Due," dated July 1, 1983, assessing against it sales

and use taxes amounting to $47,454.60 for the period from
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December 1, 1879 through November 30, 1982. The assessment
also included a penalty of $11,863.65 and interest of
$l3,965.28.1 Petitioner paid the taxes on September 14, 1983
and brought suit for a refund and other relief thereafter. The
validity of all but $1,762.13 of the taxes paid pursuant to the
above mentioned Notice of Tax Due are challenged.

The Gross Sales Tax and the Compensating-Use Tax
laws of the District are substantially similar in relation to
the issues currently before this Court. Under D.C. Coude Sec.
47-2002 (1981), a sales tax is imposed on the retail sale of
"certain selected services.” See also D.C. Code Sec. 47-2202
(1981) (similar wuse tax provision). Exempted from the
definition of "retail sale" or "sale at retail", and,
therefore, not taxable under Sec. 47-2002, are professional or
personal service transactions which involve sales as
inconsequential elements for which no separate charges are
made. D.C. Code Sec. 2001 (n)(2)(B) (1981); see also D.C. Code
Sec. 2201 (a)(2)(B) (1981) (similar use tax provision).

Certain service transactions, however, are specifically

excepted from this exemption. Sec. 2001 (n)(2)(B); see also

Sec. 2201 (a)(2)(B) (1981) (similar use tax provision).

Included among these excepted transactions are "public
stenographic services.” D.C. Code Sec. 47-2001 (n)(1)(J)
(Supp. 1984); see also D.C. Code Sec. 47-2201 (a)(l)(H) (Supp.
1984) (identical use tax provision). "Public stenographic
services,” therefore, are taxable under the <Code. This
statutory scheme existed throughout the period of thé

deficiency assessment levied in this case.

1. The District has advised the Court in its Supplemental
Memorandum that the imposition of penalty and interest has
been waived.
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Petitioner, in essence, argues that the phrase
"public stenographic services" is ambiquous.2 An application
of the rules of statutory construction, it contends, yields
the conclusion that the term does not encompass court reporting
services. In addition Acme complains that it has never been

put on notice, either through clear statutory langquage or

3 This,

otherwise, of the necessity to collect these taxes.
according to petitioner, raises serious questions over fairness
and due process. Finally, Acme asserts that, because it has
never had reason to be aware of the District's ostensible
interpretation of the statute in the past, any claimed
long~standing administrative interpretation by respondent
should be accorded little, if any, weight.

Regpondent rejoins that the term "public stenographic
services"™ is unambigquous and that petitioner's activities
clearly fall within its plain meaning. Moreover, respondent

argues that its interpretation of the phrase is a long-standing

one to which the Court must pay substantial deference.

2. For purposes of these crosg-motions for summary judgment,
respcndent has not opposed petitioner's contention that, if
Acme's interpretation of “"public stenographic services" is
correct, the sale of transcripts to persons who are parties to
the proceedings recorded falls within the general professional
service exemption to taxation of Secs. 47-2001 (n)(2)(B) and
47-2201 (a)(2)(B). The District, however, has not conceded
this argument for purposes of trial. Its Answer denies Acme's
averment on this point. For its part, Acme does not take issue
with the taxation of sales of transcripts to uninterested
parties. Petitioner apparently views such sales as falling
outside the exemption of a Secs. 47-2001 (n)(2)(B) and 47-2201
(a)(2)(B), irrespective of hcw one defines the “public
stenographic services"™ exception thereto. In any event, Acme
claims that the only sales it has made during the time period
in question are to interested parties.

3. Both the sales and use taxes imposed by the District are
collected by the vendor from the purchaser. D.C. Code Secs.
47-2003~2004 (Supp. 1984)(sales tax); D.C. Code Sec. 47-2203
(Supp. 1984) (use tax).

-3~
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ITI. Analysis

Motions for summary judgment may be granted only when
it is demonstrated that no genuine issues of material fact
exist and that the party seeking summary judgment is entitled
to prevail as a matter of law. Super. Ct. Civ. R. 56(c);

Wallace v. Warehouse Employees Union #730, No. 83-885, slip op.

at 20 (D.C. Oct. 12, 1984); Taylor v. Eureka Investment Corp.,

No. 82-1694, slip op. at 7 (D.C. Sept. 19, 1984); Swann v.
Waldman, 465 A.2d 844, 846 (D.C. 1983). In considering such
motions the Court must always be mindful that summary judgment
is an extreme remedy which is to be granted only if it is

"quite <clear what the truth is." McCoy v. Quadrangle

Development Corp., 470 A.2d 1256, 1258-59 (D.C. 1983) (quoting

Sartor v. Arkansas Natural Gas Corp., 321 U.S. 620, 627

(1944)). Movant has the burden of establishing that genuine

issues of material fact do not exist. Reynolds v. Gateway

Georgetown Condominium Association, Inc., No. 83-988, slip op.

at 7 (D.C. Oct. 24, 1984). 1If the record is unclear or doubt
exists as to the existence of such issues, the motion must be
denied. Id.; McCoy, supra, 470 A.2d at 1259; Doolin v.

Environmental Power Ltd., 360 A.2d 493, 496 (D.C. 1976).

Crucial to the determination of the correctness of
either party's position in this case is the question of what
deference, if any, should be paid the District's interpretation
of this statute. Generally, the interpretation which an agency
has used in administering and enforcing a statute is
controlling unless "plainly erroneous or inconsistent with the

statute."™ Weaver Brothers, Inc. v. District of Columbia Rental

Housing Comm'n, 473 A.2d 384, 388 (D.C. 1984) (gquoting Totz v.

District of Columbia Rental Accomodations Comm'n, 412 A.2d 44,

46 (D.C. 1980) (per curiam)). Great weight is to be given the
agency's interpretation, if not unreasonable in view of the

record or relevant law. Hockaday v. D,.C. Department of
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Employment Services, 443 A.2d 8, 12 (D.C. 1982); Thomas v.

District of Columbia Department of Labor, 409 A.2d 164, 169

(D.C. 1979); 1880 Columbia Road, N.W., Tenants' Association v.

District of Columbia Rental Accomodations Comm'n, 400 A.2d 333,

337 (D.C. 1979). A court must also be aware of the facts and
circumstances surrounding an agency's construction of such a
statute. An interpretation never publicly expressed or
actually applied or enforced may well not be accorded the same
weight as one consistently and explicitly publicized and
enforced by the agency since the inception of the statute.

In resolving a dispute between a private party and
an administrative agency over the meaning of an administered
statute, therefore, a court must know if the agency has
interpreted the statute in a particular way in the past and, if
so, the factual background surrounding the implementation of
that interpretation. The materials provided by the parties in
this case fail to sufficiently delineate the existence (or
non-existence) or background of the claimed long-standing
administrative interpretation. Instead, they present genuine
issues of material fact on this point.

The only indication of a long-standing administrative
interpretation presented by the District is an affidavit by
Edward M. Many, Manager of the Tax Audit and Liability Division
of the City's Department of Finance and Revenue. Mr. Many
states that, "since the enactment™ of the provision on October
31, 1969, court reporting services have been "taxed" as "public

stenographic services” Bowever, when asked at oral argument

the extent and scope of such taxation, counsel for respondent

was equivocal. He conceded that enforcement takes the form of
audits and, as such, is somewhat spotty. Upon this record,
then, it is far £from clear whether Mr. Many's statement
reflects a long-standing unspoken or, at least, unacted upon
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intention to tax, or a consistent pattern of across-the-board
collection and enforcement.4 The materials on file, then,
simply do not show that either moving party is entitled to
judgnent as a matter of law. Super. Ct. Civ. R. 56 (c);
Wallace, supra, slip op. at 20.

Moreover, petitioner has raised genuine issues of
material fact on this point. An essential premise to its
position ig the claim that it has never received notice nor had
any reason to be aware of the District's claimed
interpretation. Among the exhibits which Acme attached to its
motion for summary judgment is an opinion letter provided to it
by an accounting firm in 1973. This letter indicates that the
firm failed to discern any taxation of sales of transcripts by
court reporters to interested parties under the subsection in
question. Acme also attached as an exhibit a District of
Columbia Courts Memorandum to "All Court Reporters” from ArnoldM.
Malech, Executive Officer of the District of Columbia Courts,
dated November 8, 1972, This Memorandum states that a sales
tax "will not be collected" by the reporter on orders of
transcripts by the government or a party where an attorney
orders the transcript on behalf of his client but will be
collected from non-parties. These materials are sufficient to
raise reasonable questions as to whether the District has
viewed “"public stenographic services"™ as including court
reporting services in the past and, if so, whether such an
interpretation has ever been acted on, either through statement
or enforcement. This being the case, genuine issues of
material fact exist in this suit. Super. Ct. Civ. R. 56 (c)i

McCoy, supra, 470 A.2d at 1259; Franklin Investment Co. V.

Huffman, 393 A.2d 119, 121-22 (D.C. 1978); International

Underwriters, Inc. v. Boyle, 365 A.2d 779, 782-84 (D.C. 1976).

4. Further doubt is cast upon the meaning of the Many
affidavit by the fact that taxes could not have been collected
on court reporting services, as public stenographic services,
"since" October 31, 1969. This provision did not become
effective until the first day of the first month beginning on
or after the 30th day after the enactment date of October 31,
1969. Notes under D.C. Code Secs. 47-2601 and 47-2701 (1973
Edition). Actual taxation, therefore, could not have begun

until December 1, 1969 at the earliest.
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From the pleadings and other materials on file, then,
it is far from "clear what the truth is." See McCoy, supra 470
A.2d at 1258-59. The exictence or non-existence of facts
crucial to a determination of ithe legal issues presented has
not been made arparent. Moreover, there are genuine issues
of mmterial fact in dispute between these parties. Absent a
resolution of these factual questions, the Court cannot
determine which party's claim entitles it to judgment in its
favor under the applicable law. To grant the extreme remedy of
summary judgment to either side in this case, therefore, would
be improper.5

V. Order

WHEREFORE, for the reasons setforth above, it is, by
the Court, this [fzzgay of November, 1984,

ORDERED, that:

(1) Petitioner's Motion for Summary Judgment be, and
the same is hereby, denied;

(2) Respondent's Motion for Summary Judgment be, and
the gsame is hereby, denied;

(3) This cause shall be set for a full trial on the

merits in accordance with the standard procedures of the Tax

4

RUCE S. MENCHER, JUDGE

Division of this Court.

Copies to:

William Neff, Esquire
Richard G. Amato, Esquire

5. The Court senses from the parties' unsuccessful efforts to
settle this case, even after the oral arguments of September
24, 1984, that the case is ultimately destined for appellate
review. Because of the impact the decision in this case may
have upon the extensive court reporting business in our
nation's capitol, the record at trial should be fully
developed. This will provide the appellate court with an
adequate and complete reccrd for review.
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CLERK OF
SUPERIUR CNURT OF THE
DISTRICT(  OLUHBIA
TAX £, .1 SION
SUPERIOR COURT OF THE DISTRICT OF COLUIBIA

Tax DivisionJUH 2 3 SJP“'BS

ACME REPORTING COMPANY, : F l LE D
Petitioner, : ‘- S
Ve : Tax Docket No. 3326-~83
DISTRICT OF COLUMBIA, :
Respondent. :
RDE
I.

This matter came before the Court for trial on March 25,
1985. Petitioner Acme Reporting Company appeals from a
deficiency assessmont against it for sales and use taxes
based upon its gross receipts for perforning court reporting
services within tho District of Columbia. Tho taxzes in
controversy total $47,454.60 for tho poriod from Decomber 1,
1979, through November 30, 1982. This Court has juriedictio

12

to hear this appeal pursuant to §§11-1201 and 47-3503 (1981
ed.).

Upon consideration of the argumonts of counsel and the
entire record herain, tko COﬁii makes the followings

pIronIrasg o2 pren

1. The petitioner, Acme Reporting Conpany ("Acme®), is
a Maryland corporation engaged in the business of providing
court reporting services in Haryland and the District of
Colunbia.

2. In a notico of asgessment dated July 1, 1983, the
District of Columbia assessed sales and use tax doficioncies
in the amount of $47,454,60 against petitioner covering the
period Decermber 1, 1979, through lovecber 30, 1902. All baut
$1,762.13 of thisc $47,454.60 amount ig in dicpute.

3. These tax deficiencies vere assertod on the ground
that receipts rocoived by petitioner for its court reportiag,
porvices are subject to District of Columbia sales and use
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4. Acne paid the taxes assessed by the Diéucict of
Columbia in the July 1, 1983, notice of assessment. Thare-
after, Acme timely filed a Petition seeking a cancellation
bf the assessment and a refund of the amounts paid, with in-
berest.

S. When petitioner first began business operations in
the District of Columbia, it requested tax advice from its

accounting firm on the applicability of District of Columbia

3ales and use taxes to its court reporting services. The
&ccounting firm advised petitioner by letter that the ser-
vices involved in recording testimony and printing it for
customers were not subject to Diatrict of Columbia sales tax
and that additional sales of copies of resulting documents to
Fn “interested party" to the proceeding being rcecorded were
hot subject to sales tax.

6. B8ubseguently, petitioner received from its account-
ing £firm a copy of a memorandum dated November 8, 1972, to
211l court reporters employed by the D.C. courts from Arnold
1. HMalech, the Executive Officer of the District of Columbia
courts. This memorandunm provided ggidanco concerning the
applicability of the District of COImeia sales tax to the
3ales of transcripts reporters proparcd. The momorandun
concluded that the District of Columbia sales tax 4did not
Apply to sales of transcripts by court reporters except when

1 transcript is purchased from a court reporter by a non-
rty to the proceeding being recorded, such as a newspaper
E:portOt.

7. In light of its accounting firm*s opinion and this
morandun from Mr. Maloch, petitioner determined that the
District of Columbia's cales and use taxes did not apply to
the receipts it earned from its court reporting services.
8. Petitioner is or has been the official court roporter
for the Civil Acronautica Doard, the National Labor DPelations

R



-3 - (
Board, the Sccurities and Exchange Commission, the Departmen
of Defense, the Department of Labor, the U.S. Houae of Repre
sentatives, the U.S. Senate, the U.S5. Claims Court and the
U.S. Tax Court. In addition, petitioner frequently is hired
to provide court reporting services in other litigation
gettings such as pretrial depositions. Except when peti-
tioner's pervices involve the reporting of pretrial deposi-
tions, all of its court reporting services are performed
pursuant to contracts with the federal government.

9. The services provided by petitioner's court reporte
include attendance at and the recording and transcription o
legal proceedings such as judicial trials, pretrial deposi-
tiona, and hkearinga before administrative agencies. Bach
court reporter isc responsible for producing an cccurate and
full recording of the legal procec@ing he or she attends so
that the tribunal and parties to the proceeding are protecte
by a complete record.

Acting as an officer of the court or administrative
tribunal, they administer oaths in order to ovoar in wit-
nesses. Purther, they ensure that an accurate record of
lega) proceedincs is obtained. During the course of the
proceedings, petitioner's court reporters may be required
to read portions of the transcript back to the tribunal at
the requeast of the judge or one of the parties to the pro-

ceeding. Petitioner is also charged with rosponsibility for

all oxhibits constituting part of the record and are requir

to testify to the accuracy of the record.
10. The £inal product of petitioner’s court reporting

e

gorvices is a vorbatim tranccript of the proceeding potitiodat
vas hired to report. All of the transcripts of legal pr
e

ings prepared by petitioner are furnished to aither the cou
or goverament agency bolding tbe proceecding, or parties to

. the proceadirg.

=
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1l. A certain amount of tangible personal property ia
used by petitioner to produce transcriptas of the proceedings
it reports. This tangible personal property includes such
items as paper, bindings and ccvera. The cost of this tan-
gible personal pioperty constitutes less than four percent o
the amount petitioner charges its customers for court report
ing serviceas. No separate charge is made to customers for
the cost of these materials.

12. MNr. Edward M. Many, Manager of the Tax Audit and
Liability Division of the District of Columbia Department of
Finance and Revenue ("Department®), testified that the Depar
ment has always taken the position that the term "public
stenographic services® includes court reporting services, bu
did not specifically refer to any written or oral interprete
tion by the Dopartment which included court reporters within
the term "public stenographic services.”

13. 1Ia lovember, 1969, the Department sent a notice tc
all registercd sales and use tax taxpayers concerning the
1969 amendments to the sales and use tax provisions, in-
cluding the provision inposin§ bales»and use taxes on public
stenographic services. This notice did not define the ternm
*public stencgraphic services.®

14. The Department promulgated a regulation to define
the tern "public stenographic services.” This regulation
simply indicates that “"the term public stenographic aetviceé
includes typing services." D.C. Kun. Regs. tit. 9, §468.3.

15. In 1901, the Department initiated sales and use t¢
audits of lavw firma. During the course of these audits, thJ
Department obgerved that law firms were not being charged
sales tax on an&ﬁnta paid for court reporting services.
Therefore, the Departmont audited several cozmpanies engaged
in the business of providing court reporting services.

(24




1973, provides that sales of transcripts by court reporters

-5 - |
16. Petitioner first learned that the Department inter
preted the term “"public stenographic services®™ to include
court reporting services during the Department's salea and

use tax audit of petitioner in 1982.
17. District of Columbia Court Reporter Rule 17, which

was formally promulgated and became effective on March 22,

are not subject to District of Columbia sales tax except when

a transcript is sold to a non-party to the proceeding being
recorded, such as a newspaper reporter.

18. The Department has never conducted a sales tax
audit of a court reporter employed by a District of COlumb1#

court.
II.

CONCLUSIONS OF LAW

Patitioner's principal argqument ia that its court re-
porting services cannot be equated with "public stenographic
servicaes®™ within the meaning of either the District of
Columbia Gross Sales Tax Act, D.C. Code §47-2001 ot peg.
(1981 ed.), or thoe District of Columbia Compensating-Use Tax
D.C. Coda $47-2201 ot ncq. (1981 ed.), and honce those ser-
vices are not taxable. D.C. Code §47-2001(a) (1) (D) (1981
ed.) includes within the definition of "retail sale® and

“sale at retails®

the sale . » « of any tangiblo pcrconal property J
pervice under tha torms of this chaptor « « « Por
the purposce of the tax irposcd by this chanter,
thoge torms ohall include but not be limited to
« o ltlho oale of or charges {for . « . public
stenographic sorvicesl.l

Regpondent argues that since the sale of public stonographic
gorvices is npéclfically tazed by the Act, petitioner's

T

contention that its court roporting sorveics are ezxeorpt ttoJ
seles and uce tazation purcuant to D.C. Code §547-2001

ey
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n) (2) (B) and 47-2201(a) (2) (B) (1981 ed.) as "personal ser~-
ices transaction® not taxed by the Act must fail. The plain
eaning of the statutory phrase “"public stenographic services"
includes court reporting services. The Court does not £ind
D.C. Code §§47-2001(n) (1) (H) and 47-2201(a) (1) (G) (1981 ed.)
30 clear or broad in meaning as respondent would have thenm,
and therefore concludes petitioner's court reporting ser-

Licea were improperly taxed.

Lnck of Definition and Long-Standing Administrative

e
kntetpretation

Respondent claims that the Department has always inter-
breted the term "public stenographic services®™ as including

pourt reporting services. Significantly, however, the testi-

»ony by Kr. Edward Hany, of the Department Gid not establish
that the Department had made any interprotation of this

brovision. The Court concludes that in fact, the vast weight
of the evidence related to the factual background aurrounding

the Department®’s interpretation of the term "public steno-

——

Lraphic sorvices” establishes that the Department never had
such an interpretation, or if it did, it did not make its

nterpretation publicly known.
In loverbor 1969, tho Departrent issucd a Notice to All

Sales and Use Taxpayers oxplaining the new sales and use tax

provisions, including the provisions concerning public steno-

L:aphic sorvices. The Court f£inds this departmental statement

did not define tho term "public stenographic services® at
Lll. ouch less infornm taxpayers that the term was intended to
anludo court roporting servicaes. Subsequently in 1970 the
Lopartnont promulgated a formal regulation to define the torm

.

"public stenographic services.® The Departmont's regulation,
wvevor, simply dofined tho torm to include "typing services."
DeCo NHun. Rogs. tit. 9, £468.3.

S
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In November, 1972, HMr. Malech, the Executivae Officer of
the District of Columbia courts, issued a memorandunm that
provided guidance to all Superior Court and Court of Appeals
court reporters concerning the applicability of the District|
of Columbia sales tax to the sales of transcripta they pre-
pared. The memorandum instructs court reporters to contact
Mr. James Andy, who was enployed by the Department at that
time, for further information concerning the collection and
remittance of sales tax. From this instruction petitioner
draws the conclusion that the Department worked with Mr.

Malech. While this has not been confirmed, the Court can
conclude that, at the very least, the Departoent pust have
had sorx2 input into the merorandum. That document concluded
that sales of transcriptoc by a court reporter to a party to
the proceeding being rcported are not subject to sales tax.é
Similarly, Court Reporter Rule 17, which adopts the position
first set forth in the 1972 memorandum, must have involved
consultation between the Department and the relevant offi-
cials of the District of Columbia courts. Thua, if the
District of Columbia did in faét interprot the term “"public
atenographic services® as including court roporting serviceg,
then itg failure to object to lir. lialech's conciuscion could
only lead to the belief by petitioner and the District COuté
as well that respondent agrecd with that conclusion. This

belief becomes all the more reasonable in light of the fact
that respondent has nevoer before attempted to collect sales

1/ At oral arguront and ot trial reapondent arcued that thc
cermorandua's conclusion nioht boe oxplained ca tho basio of J
oore port of agoncy rolaticnschip botwocen D.C. court seporte
and tho D.C. covernrant)y thun, following this roasconing, J
petitioner night still bo cubject to salcs and usoe tox unlecs
a oimilar agency rolatioaship oxistso betwunon potitionsr and
the fedoral govornront. In light of the Court'o followiny
conclusions in favor of petitioner, the Court nced not ad-

dross that argumont.

o
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taxes from Superior Court or Court of Appeals court roporter3

for sales of transcripts to parties to the proceedings re-

corded.
Contrary to respondent's position, the evidence estab-

lishes that the Department did not have a strong consistent
administrative practice or interpretation, if any, to the
effect that court reporting services should be considered
taxable public atenographic services. BEvon if the Departnonk
was considered to have such an administrative practice or
interpretation, under the facts of this casec, it would be
entitled to little or no deference by this Court.

It is true that as a general rule, courts owe defetencﬁ
to an ageacy's interpretation of the statute it administers.
lMotor Vehicles Manufacturers v. Ruckelshaun, 719 FP.24 1159,
1165 (D.C. Cir. 1983); Chesapcake & Potomac Tclephone Co. V.l
Public Sarvice Commission, 378 A.2d 1085, 1089 (D.C. 1977},

quoting Udall v. Tallman, 380 U.8. 1, 16 (1965). BHowever, it

is equally well-established that the ultimate responsibilit
for interpreting a statute rests with the courts, Tcnants o

3039 Q Street, N.W. v. Dintrict of Colurbia Pontal Accormods-

tions Cormission, 391 A.2d 785, 787 (D.C. 1978), and that i

determining the proper defercnce to be accorded an adminis-
trative interprotation, various factors should be considered.

g=2a Pedaral Blection Corminsion w. Derockntic fznntorinl

Carpaion Cormittes, 454 U.8. 27, 37 (1961). Tho factors to
be considered were oxanined in detail in Cerstrolleor of thoa

Treasury v, John €, Iouin Co,, 404 A.2d 1045 (Rd. 1579), a

case which is virtually indistinguishable f£rom the present
controversy. In Johkn C. Iouin the idssue prooeanted wao

vhether the torm "pricoe® as used in the lNaryland salces tax
provisions included cortain delivery chargos. Tao only
evidence supporting the Corptroller's intcorpretation was
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ral testimony by an employee of the Retail galca Tax Divi-
ion that that was the way the term had always been inter~
reted. 404 A.2d at 1049. Significantly, "the Comptroller
ad never pronulgated any formal regulation nor publicized
his interpretation in any way.® Id. Horeover, there had
iever been an audit prior to the audits before the court that
had resulted in a deficiency assessment based on the Comp-
rroller's interpretation.

One issue presented to the court was tho degree of

leference to be accorded to the Comptrollor's interpretation
£ the term "price.” Relying on longstanding U.S8. Supreme
ourt precedents, the court stated that various factors must
£e considered to determine the proper deforence to be
Lcco:ded to tho Comptroller's adminictrative interprotation
°>r practice.

According to the court, one factor to be considered is

the thoroughness, breadth, and validity of the considerations

nderlying the agency interpretation. The court cxplained:

==

The rathod by which the agency cstablished its
interpretation or practice rollccts varying degrees
of otudy and ovaluation of tho particularcized
problen. Certain rethods indicato leso thorough-
ness and broadth than othors. Thus, 4£ an adain-
istrative intorpretation bhoc not resulted Lron a
contested odversary proceeding « o o OF fron a
proermmloated adninistrative declislon, rule, rogu-
lation, or dopartrontal statement, it 4o cntitled
to relatively 1ittle veieht « « « Sinilarly, 18
tho adniniotrativo practico has not been publicly
cotablished, it ig not entitled to substantial

veight.

tg. at 1056 (exphasis in original) (citations omitted).

An additional "significant®™ factor considered by the
court was the consistency and length of the administrative
interpretation or practice. The court oxzplained:

Like an af2irnativo act, a falluro to aet can
croate inconsistconcy. Uhen an areacy failo to
irplermant or cnfeorcco a statute in cccocdlnnso with

its ovn intorprotation, it io acting inconsio-
tently. Its failuro to enforce diminiches the

T e ey s e ot e e~
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inpact of the administrative interpretation.
Accordingly, that interpretation is entitled to
relatively little weight.

Id. (citations omitted).
Applying these factors to the facta before it, the court

concluded that the Comptroller's interpretation and adminis~
trative practice with respect to the term "price® ware
"entitled to 1little, if any, weight.* iId.

[Tlhe record showa that tho only ovidenco to
cotablish the Comptrollor's adninistrativa
interpretation and practico consiscted of the
statemoent of the Assistant Diroctor of the Rotail
Sales Tax Division . . . « Tct, the record shows
that soince the Act bocama cffcctive in 1947, no
adminisctrative decision, rule, rcgulaticn, or
statement regarding the tasability of delivory
charges . « « has been promulgated. It further
shows that tho Comptroller . . . failed to conforce;
[ito] interprcotation from 1947 until tho instant
cudits in 1973.

id.
Por the sane reasons cited by the John C. Louin court,
this Court must give little or no deference to tho Depart-

nent's administrative interprotation of theo term "public

[ (4

atenographic services.®” Pirst, the evidoncoe caotablioches the
little or no thoroughness or breadth accorpanied tho Dopart-
oent's considoration of its inte:p:etation. Liko the situa-

ticn in Jobn C. 72uin, the only ovidonco of tho Dopartmont's

adrministrative intorpretation is tho testimony of & govern-
ment official that such an interpretation ozists. GSince the!

sales and use tax provisions concerning public stenographic

services became effective in 1969, no administrative decisicn,

rule, regulation, or dopartmontal statcezont doaling defini-
tively with the taxation of court reporting servicos has becn
prozulgated by tho Departront. The regulation or statement
that has been icsued has failed to opecify the meaning of
*public stenographors,® thus leaving the statutc shrouded

vaguencss. Respondent®s position simply has not been publicly

aestadbliched,

M

e AN



Purther, respondent's claimed interpretation shows no
consistency. The 1972 memorandum and Court Reporter Rule 17|
the only publicly available authorities concerning the sales

tax treatment of court reporting services, are inconsistent

with the administrative interpretation respondent now asserth.

In addition, respondont has failed to enforce its interpreta
tion until the instant audit in 1982. Pinally, the Depart-
ment's interpretation has nover been enforced against court
reporters employed by the District of Columbia courta.
However, even without strong or consistent administra-
tive interpretation £rom respondent to guide the Court in
resolving whether pctitioner was properly tarzed, the Court
finds statutory and common law support for oxerpting peti-

tioner's court reporting services from sales and use taxa-

tion.

B. Sales and Une Tax Bremption for Seryice Trannactiopn

District of Colucmbia sales and use taxes apply to retaill

sales of certain tangible personal property and certain
enuperated services. D.C. Code §547-2002 and 47-2202 (1981
ed.). Unless specifically enumerated by sctatute, "profos-

sional® and "personal® service transactiona involving sales

of tangible personal property as inconsequential eolements for

which no separate chargos are made are opecifically exerpt

from these sales and use taxes. D.C. Code ss&7-2001(n)(2)(ﬂ)

and 47-2201(a’ (2) (B) (1901 ed.).

Acme's court roporting services satisfy all of the
requirements for execpt service transactions undor tha Dig~-
trict of Columbia's sales and use tzx lawa. .Cuch gorvices

(1) are personal or professional cervicea; (2) involve the

sale of incoasoqguential acounts of tangiblo porsonal projorty
for which no scparate charge is made; and (3) aro not opocif-

{iemllv ennmerated as a tazeble servicae.
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Although there is no District of Columbia law directly
gn point,gj courts and administrative bodica in at least
cive different states have directly considered the iassue of
whether court reporting services constitute professional or
personal service transactions. All of these authorities are
in agreement. The sale of a court reporter's services,
including the sale of transcripts, constitutes the sale of
bergsonal or professional services rather than the sale of

tangible personal property. Sce, e.d., Ackew ve DBell, 248

So. 24 501 (Pla.D.Ct. 1971); Booth v. City of Iaw York, 268

App. Div. 502, 52 N.Y.8.2d 135 (1944), af£f'd 296 N.Y. 573, 68
N.B.2d 870 (1948); Ruling 82-185-1 [Now llexico] 8St. Tax Rep.
{CCH) , 91 &£00-742 (January 14, 1982); Wash. Adnin. Code
158-20-224 (1 Washingtonl] sSt. Tax Rep. (CCH) 91 60-G24;
Admin. Dec. 80-31-C [West Virginial St. 8 Loc. Taxes (P-H),

%21,928.

In accord with these cases is Dintrict of Colurbia v,
Dniversal Commuter Aanociates, Inc., 465 P.24 615 (D.C. Cir.

1972) , where the issue was the taxability of computer soft-
re. Software was transferred to the taxpayor on prepunched
carda. The court held that Universcal paid for the informa-
Lion ntored on the cardo rather than the matorial comprising
the cards vhich was of insignificant value.

S8imilarly, in Buran Bvents, Inc. v. Dintrict o lunbdis 4
Tax Docket No. 2602 (D.C. 8up. Ct., April 12, 1979), the
issue was the taxability of mailing lists provided to cus-
tomers on either cozputer tapes or labels. The court held
that the lease of mailing lists was a sorvice transaction,
{.0., identifyirng and furnishing naros and addressces of
Lotontial and likely subscribers and custoners. Jd. at 9.

2/ Dowovor, the iscue wan oddresced indiroctly by this Court
and tho Digtrict of Colucbia Court of Appeals in Nr. Kalech's
morandun dated November 8, 1972.
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The Human Events court, like the court in Booth, adopted the

New York Court of Appeals' reasoning in Dun & Bradstreoot,

Inc. v. City of New York, 276 N.Y. 193, 205, 11 N.E.2d 728,

731 (1937) and explained that when the value of a transaction

is information or knowledge, customers are paying for the

information, not for the written medium in which it is trang

ferred.

Likewise parties to court and governmental proceedings

in vhich petitioner is the official court reporter are inter
ested in the information stored in the transcripts. Custo-
mers pay petitioner for the work performed by petitionor‘'s

court reportersy and the material of which the transcript is

composed i8 of insignificant value. As authorities in five

w

states demonstrate, petitioner's receipts for transcripts ar
receipts for skillful reporting -- a personal or professional
service. »

8ignificantly, this rationale was adopted by this Court
in 1972, whan, in conjunction with the D.C. Ccuct of Appoalc),
it issued Nr. Maloch's a memorandum aexplaining that the
District of Columbia sales tax appliecs only to the sale of
transcripts sold to persons other than partics to the pro-

ceedingas for which the court reporter is engaged. Thae memor
andum d4id pot treat the sale of transcripts prepared by couﬂi
reporters as a sale of tangible personal proporty subject t¢
the District of Colucbia sales taxes. Thus, undor tho Dis-
trict of Colucbia sales tax provisions as_thcy cxistod in
1972, the only poasible rationale for the mezorandum's con=-
clusions is that the salo of transcripts is & porsonal or

professional service transaction exempt from D.C. sSales tax.
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Further, the sale of tangible personal property in

connection with professional or personal service transactionis

such as court reporting services is an "inconsequential
element®™ of the service transaction if "the sales price of
the tangible personal property is leas than 10% of the amoun

charged for the services rendered in the transaction.®* D.C.

Tax Reg. §201.2. This standard is easily mot with respect t

°]

petitioner's sales of transcripts in connection with its co:tt

reporting serviceas. The sales price of the tangible person
property sold ir connection with petitioner's court reportin
services is approximately four percent of the amount charged
for court reporting services. Horeover, petitioner's charge
for this tangible personal property is not separately stated
in the invoices sent tc its customers.

Pinally, court reporting services are not listed among
the enumerated taxable services in D.C. Code §§47-2001(n) (1)
and 47-2201(a) (1) (1981 ed.). Therefore, any of petitioner'
sales being an inconsequential element of the transaction fo
vhich no separate charge is made, and their gservice not bein
specially enumerated in the rolevant statutes, petitioner
meets the sales and use tax exomption requirements.
C. Strict sStatutory Construction

To the extent the District of Coluxbia is attempting to
rely on D.C. Code §547-2001(n) (1) (I) and 47-2201(a) (1) (G)
(1981 ed.), which treat public stenographic sorvices as tax-
ablo sarvices, itas reliance is misplaced. Leither the
statute nor the implemonting regulations (D.C. Taz Rog.
§207.26) are helpful in ascertaining the moaning of the terr
*publioc atonog:éyhic services.® BDowavaer, the Court conclude
that court reporting services are not public stenographic

services,

3

La DL §
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The District's proposed interpretation violates the
well-established principle that, in cases of ambiguity, tax
laws are to be strictly construed against the government and
in favor of the taxpayer. As the U.S8. Supreme Court stated
long agos
In the interpretation of statutes levying taxes it
is the established rule not to extend their provi-]
sions, by implication, beyond the clcar import of
the language uced, or to cnlarge their operations
80 as to cmbrace matters not specifically pointed
out. In case of doubt thcy are construed nost

strongly against the Government, and in favor of
the citizen.

Gould v. Gould, 245 U.S. 151, 153 (1917). This rule has
retained its vitality over the years. E.q., Comptroller of
the Treasury v. John C. Louis Co., 285 ltd. 2.7, 404 A.2d

(%]

1045, 1053 (1979) (applying this rule to interpret Haryland'
sales tax); gee Kleiboemer v. District of Colurbia, 458 A.2d

731, 735 (D.C.), to.2nring denied, 466 A.2d 846 (D.C. 1983),
cert, denied, 10s 8.Ct. 1279 (1984) ("tax statutes are to bJ
strictly constiued®).
" This Court cannot read.the gtatutory language gso broadly
vhen, not only rules of coastruction, but a record of non~
taxation, indecd cccoptance of calisa and uce taz-oncizl
status on the District's part, and potitioner's fulfillment
of the roqurioments for exomption, all, point toward the

non~-taxability of petitioner'’s services.
IiI.

Wherecfore, it is this QZA)/_ day of Hay, 1905,

ORDERED that reospondent®s ascessnoent assorted against
petitionor be, and heroby is, cancclledy and it is

PURTUCR OZDERCD that petitionerfa court reporting
servoeias ba, ané hereby are, exzexpt {roa sales and usge tazec
pazcuant to D.C. Code §547-2001(n) (2) (B) and 67-2201(a) (2) (:JB
(1981 ed.) and that respoadent moGify its recorda to reflact
such status; and it is
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FURTHER ORDERED that petitioner is entitled to a refund
of the taxes it paid including any penalties and interest;

and it is
PURTHER ORDERED that petitioner shall submit a Proposed

of the signing of this Order.

Order setting forth the amount of the refund within ten days
W
Cupies to:
t7illiam L. Roff, Esquire

Patricia H. Lacoy, Bsquire

Crovell & loring

1100 Connocticut Avcnuc, N.W.
Washington, D.C. 20036

Richard G. Amato, Daquirec
Office of the Corporation Counsel, D.C.

Nelvin Jones, FPinance Officer, D.C.
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