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DISTRICT OF COLUMBIA,
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Respondentf’

OPIITICI A'D OXDIR

33755 | This matter came before the Court on December 9, 1982, on Cross-
Motions for Summary Judgment. The Petitioners appeal from an income tax

assessment made against them for the January lst to August 15th, 1979,

i tax year in the amount of $8,310.00. The asseccmoat recults from the
denial of deductions for partnership losses and expenses claimed on
their 1979 Distr;ct of Columbia Income Tax Return. The tax, together
with assessed interest, was paid on December 31, 1981.

This Court has jurisdiction to hear this appeal pursuant to D.C.

Code 1981 §§11-1201 and 47-3303.

1.
The Respondent District of Columbia ("ti: District") claims that the

Petitioners, Horace G. Ward, Jr. and Barbara Ward ("the Warde"), could

not deduct partnerchip losses incurred in 1979 from their D.C. income

taxes because the Wards werz not residents of the District of Columbia

.y on December 31, 1979, the "“closing date" of the partnerships. The Wards
contend that in computing their net income for D.C. income tax purposes
‘they are permitted to deduct the percentaje of psrtnarship losses, de~

; rived by apportionment of the annualiged {iguro, attributable to the

ooy

§partn.r'l taxable yoar ending on Auzust 15, 1979, the date on which the
‘ i
; éwcrdo moved out of the District. Therefore, the isgsue before the Court,

3 a:oinply put, is vhether the Dopartmant of Fimonce end levenue corraectly )
."‘ i

dillllouod partnership loss deductions on the Wards' part year return

‘!
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' of this opinion.

' reported by the partnorcuip for the 1979 taxchis year was $751,142 and

11 1979 (7.5) over 12 ccntha. The Kards thczefova reported partaership !

) -2 -

]
for 1979 when those losses were reported at the c.ose of the partnershipe

taxable year on December 31, 1979, while the Wards were residents of
Maryland? Finding that the District acted properly, this Court grants

the District's Motion for Summary Judgment.

II.

The material facts of this case are not in dispute, and may be
briefly summarized: b

1. The Wards are husband and wife. They were residents of the
District of Columbia from January 1, 1979, until August 15, 1979. On
August 15, 1979, they moved to Bethesda, Maryland, and were residents of
Maryland for the rezainder of the calendar year. N

2. During 1979, Horace Ward was a partner in at least tvelve
partnerships. The partnerships had various addresses in the District of
Columbia, Maryland, Pennsy1§ania. and New York. The Wards introduced no
evidence to show that any of the partnerships had a fiscal year other
than the calendar year. Therefore, pursuant to D.C. Code 1981 §47-1801.
(9) and $§47-1804.1, the taxsble year of each partnership is deemed to be
the calendar year. Simco the partoerchips chore tho sene tasxable year,
ending on Decerdar 31, 1979, thay prescat co dilfcrcut icaues of fact

and will be referred to ss a conglocerate "partuoruuip” for the purposes

3. Corace Vard's pro-rata chare ol tha orlinary losses and exponses

e et

$9,094 respectively.
4. The Wardo filcd a part yaear D.C. incoma tcx roturn. The H-rds'!
taxable year for D.C. income tax purposes was January 1 to August 15,
1979, reflecting the part of 1979 in which they were D.C. residents.
5. On the 1979 D.C. income tax return, the Wards spportioned 62.5%X
of the partnership losses and expcenses to the District. This figure was

determined by the nucber of months they had been D.C. residents during

lossas of $392,603 end partnership expenccs of §$3,G634. i
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J|partnership loss and expense deduction on their part year return for

¢
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6. The .ards also filed a fractional year i yland incoms tax
return. They allocated 37.5% of the partnership lossaes and expenses to
their Maryland income.

7. The D.C. Department of Finance and Revenue disallowed the Wards'

1979, and assessed additional tax and statutory interest in the amount
of $10,572.93 on August éB. 1981, The Wards pasid the sssescment and
interest on December 31, 1981. They filed this appeal on February 18,

1982, seeking a refund of $25,691.93.

III.

The sole issue in this case is whether the Wards, who lived in the
District of Columbia for the first seven months of 1979 and in Maryland
for the remainder of the year, may prorate a loss incurred as s result
of being a partnmer in a partnership whose taxable year did not close
while they resided in the District. There is 1ittle cace law on the ques-~
tion, and thus resolution of the iasue dopends primarily on statutory
construction. Under D.C. Code 1981 §47-1C01.4(17), tho Wards were requirec
to file a part year D.C. income tax return. The Wardc' taxable year for
.D.C. income tax purposes was January lst to August 15th, 1979. District

of Columbia v. Dovis, 125 U.S. App. D.C. 311, 371 F.2d 964, cort. dem,

386 U.S. 1034 (1967). In the District of Coluzbia partnerships not
conducting unincorporated businesses are not gubject to tax. Resident

individuals who are members of such a partnership, however, are subject

il
to tax in their individual capacities upon their individual distributive

‘share of the partnership. The distributive share of each partner is
‘{ncludidble in that partner's gross income. D.C. Code 1981 §47-1808.6

'provides the framework for computation of a partner's inmcomae:

Individuals carcrying on eny trad: or tusimocs in Dart-
nerchip in the Diotrict, othor thom an unincorzoratcd bugi-
neos, chall be idirdle for Zmecem to cnly 4in thoir individusl
capreities. Tha ¢ cm oll cuch irzem r0ll bo azncased
h arninat tha indivicdual partcers uzler [J47-1005.1 to
1805.6. There chall be included 4n ccputing thz mat
income of sach partner his distributive share, whather
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d¢istributed or not, of the net incoma of tho partrarship

for tho taxable year; or if his net imcorn for cuch

taxable year is ccopuced upon the basis of a oeriod

different from that upon the basis of which the nat

incoms of the partnership is computed, then his distribu-~

tive chare of the net income of the partnership for any

eccounting period of the partnership erndinz within the

taxable year upon the basis of which the partner's net

{ncome is computed.

The critical language of the statute for resolution of the issue in

Q

this case is the last clause. Here the Wards' taxable year was January -
August, 1979. The partnership's taxable year was January - December,
1979. The net income or loss of the partnership was computed as of
December, 1979. The Wards did not allege that there were any formal
accounting periods for any of the partnershipa ending on a date other
than December 31, 1979. The distributive share of a partuner can only be
deternmined at tha conclusion of a formal accounting. In this case then,
the partnership deteruined the Wards' share of the partnership losses
on December 31, 1979. The Wards were then residents of Maryland. This
sccounting period did not fall within the Wards' D.C. taxable yesr.

Therefore the distributive share of the partnsraohip's losses is attribu~-

table to Maryland, uot to the District.

The Wards rely primarily om Funter v. Dintrict of Colu=bdia, No. 2212

(D.C. Sup. Ct., Tax Division, April 9, 1979) to support their argument

that a partner's distributive share may be appropriately apportioned
1/

among fractional year returns for differemt jurisdictions.” That case

1/ The Words algo point to ccveral D.C. Code czeticons which they ergue
are consistent with anportiening income botueca different geographical
jurisdictions. A careful rccding of the tox ototutea reveals that there
is no provision for the allocstion or azportioz=zat of imcoms of recident
i{andividuals, or resident estates or trusts, cxcest to the extent that
they are conductin; an unincorporated businecs. S22: [1982] D.C. Tex Do-
ports (CCH) 512-405.

D.C. Code 1901 547-1C03.4 arplies to unincorporated busiresces. The
Wards do rot claoim that thoy £iled as an unincorporated bucinecs. D.C.
Code 1901 §47-1805.2 requircs proratiou of parsonnl cxemntiozs om a
frectionsl year return. Tuis cection does not cddreos allecation of
{ncemn. D.C. Code 1601 [47-1001.3 provides for the filing of {rnctional
year returcs. Thot cectica ctotes: "Such portica of cuch paroca's Loeens
as 48 reo~ived or rcecru~d, according to his mathed of ceccunties, (wins
trx~Slac ~~°ra or parts tucreol to viich this chapter io orplicedlo caald
Be rororted and taned under the provisiocns of this chepter.” (Cohnsis
e4l=d) Ty citing theoe code gocticns the Uards clow that thoy hove
rdicc=1 ¢ha point of this aoipenl. The iscus 1o, 4o the leounsa of tht
last scciion, did tho Usrds "roceive or ceczua® their partocrchip icsoces
vhile they vere residents of the District or vwhile they were raesideats
of Haryland?
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involved similar facts. The Hunters lived in the District of Colucdia
until September 30, 1971, when they moved to laryland. l}rs. Eunter was
a partner in a real estate partnership whose taxable year closed Dececmber
31, 1971. Then Superior Court Judge Penn held that the Bunters could
asllocate the proportional amount of the partner's distributive loss, as
declared on December 31, 1971, to the District of Columbia fractional
year return. He found thé% the "accounting period” of the partmership
ended with the conclusion of the Hunters' taxable year on September 30,
1971, and that therefore the Hunters were entitled to allocate the net
income attributable to that accounting period to the District.:

This court notes at the outset that it is not bound by the dacision
of a fellow Superior Court Judge. Further, this Court respectfully
disagrees with Judge Penn's conclusion, finding that it was grounded in
equities not present in the instant case. TFirst, the Hunters relied on
erroneous advice froau Maryland tax suthorities that Maryland law requirec
apportionment of partnership losses when partners filed fractional year
income tax returns. The Wards received no cuch advice. Second, by the
time the ggésgg decision was written, ths ilarylond statute of linitationi
precluded the Hunters from filing for a refund dus to overpayment of
their 1971 taxes to Maryland. Eere, under iD. CODZ ANi.§81-215 and
§81-310 (1981), the Wards may file for a Haryland refund until April,
1983.

This Court is not persuaded by Judze Penn's construction of D.C.

Code 1981 $47-1808.6. A partner's distributive ghare cannot be computed

under relevant D.C. statutes, a partnership's accounting period ends on
the last day of the partnership's taxcble yoar. In order for s partner
to ascertain and include tha distridbutive chare of loss or incoms in the
partner's net income for the partuner's taxable ycar, the partnership's
accounting period must end within the partner's taxeble year. This s
the plain meaning of the D.C. statute at icsua here: "any accounting

psxiod of the partnership anding within tha taxable year upon the basis
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of which the partner's net income is computed." The Wards' partnership
had no formal accounting pericd other than the last day of the partner-
ship's taxable year. The last day of the partnership's taxable year,
December 31, did not fall within the partner's taxable yhar January 1
to August 15. Thus the Wards did not receive partnership income or ioaa
vithin their D.C. taxable year. It follows logically and legally that
the D.C. Department of piéinc. and Revenue correctly disallowed the
Wards' deduction for partﬁer-hip losses and expenses when those losses
and expenses were not incurred during the Wards' taxable year.

The D.C. Department of Finance and Revenue has consistently followec
this interpretation. (See Affidavit of Edward M. Many.) It is published
in the informational material which accompanies several Income Tax
Return Forms. For exarple page 6 of the Form D-40 (District of Columbia
Individual Income Tax Form) contains instructions for reporting part-

nership income: "“Partn~rciins - For the tax year in which the last day

et

of the partnership yecar falls, report your ehare of tho ordinary income
(or loss) of the partnarship whether actually received by you or not."
The insttucfion sheet which accompanies Form D~65 (District of Coluwbia
Partnarship Return of Income) explains that the partnership as such is
not subject to tax, but that the distributive shares of the partners are!

It then addresges the Wards' problenm:

CCIESULL € - PARTUERS' SHARES OF NET INICCIZ, CRIDITS
A'D DZDUCTIONS

If the taxchle ycar cn the basig of vileh tha sartaer's
incoms tax return 4o fiied does not coincide wita tha canual
eacovatins period of the partmcrsulp, the D.C. rosideat
paztoer or r-=ber choald Includs 4a hio D.C. fmeema tex
raturn his diotrilutive chare of tir act icze~1 (or locs)
end eny calerics cod imterest for the acccratin; nericd of
tha rartrership ecding within the period for which the
partner's income tax return is filed.

A brief look at federsl laow on taxation of en irdividual's partver-
ship income provides support for this Court's construction of D.C. Code
1901 $47-1803.6. I.R.C. §705 and Treas. Reg. §1.705-1 (1956) provide
that whan the taxsbls years of a partner and a partnership differ, a
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partner must include in his or her taxable income th~ dirtributiva share

for any partnerchip yzar ending within or with tha p-rtro~r's tezxecble

year. (Emphasis added.) The Commerce Clearing House Reports explains

this Internal Revenue Code section:

It cay happen that the partnerchip heaps 4ts books
on a {iscal or calendar yeaor which is differcat f{roo the
taxsble year of the partner. In euch cace, the partner
reports his or her shoyre of the partnership inccma in the
taxcble year in which or with which the partnership year
ends.

{1982] Stcnd. Fed. Tox Rep. (CCH) $3930.015. The Tax Court of the United

States and the United States Court of Claims agree with this interpreta-

tion. See: Dockendorff v. United States, 84 F.Supp. 372 (Ct. Cl. 1949)

and McGrew v. United States, 59-2 USTC 9794, both holding that a partner

on a calendar year basie is taxable on the distributive share of the

income from the partnership for its fiscal year snding within the

partner’'s calendar year. Sce slro: liyers v. fnitcd States, 72-2 USTC

9670, in which the Tax Court held that a payment received by a partner~
ship on September 25, 1961, as partial paynent for the involuntary con-
version of its property was reportable on the partnership’'s fiscal year
return ending June 30, 1962, and the gain, therefore, must be borne by

the partners in 1962, not 1961. Cf.:Jones v. United States, 12 ETA 471

(1928) holding that where two accounting periods of a partnership ended
within the taxable year of the members, partnership income for both
periods should be included in the taxable year of the partners.
Although the federal analogy is imperfect in that it does not
address the geographical limitations on tax jurisdiction, it is suffi-
ciently close to the issue at hand to be given great weight. The
Internal Revenue Service takes the view that a partner's distributive
share is received by the partner at the close of the partuership's
taxable year or other formal accounting period. The partuer then must
1nc%ndc the distributive shave in the partner's taxable income for the
year in which it is received. Applying this rule to the facts of the

case before the Court, the Wards received no partnership incoms (or
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loss) in their January - August 1979 taxable year, since their partner-
ship's taxsble year did not close within their own taxable year. Their

partnership's taxable year closed while they were residents of Maryland,

’

and thus wvithin their Maryland taxable year. — ~

This conclusion is buttressed by a careful review of Maryland law.
Maryland, with a statute strikingly similar to the D.C. statute at
issue here, has taken thec%ocition that a partner's distributive share
is considered as received on the last day of the partnership's taxable
year. MD. CODE AN, §81-315 (1981) provides:

Indivicuals carrying on buoin~ss in partoorchip chall
be licble for intor2 tax only in their indivicual copacity,
and no incom2 tcx chall be assescable horcundar upon the
inco=z of any partmorship. All such Znecs: ghall be
asceocable to thc individual partncra; it chail be re-
ported by cuch partmers as indivicuaic ucea thoir recpec-
tive individual incorn returns, cnd 1t call be taxcd to
then as indivicualo aloaj with their oth-r iccomr at the
rates ond in the onnner herein previded for the taxation
of iacomz of icdividuals. In computing tin tax of oach
portner there shalli be included in his incc2 and allow-
able deductions, recpectively, that pro~ortion of tha
inccze ena alictoble C~ductions, reor-ztively, of the
partnership endians with or in the tainble vcar of tue
partner, for tho anzual cceounting o~orled of the part-
vorchin that cuch nartnmer's distributive chare (vhether
cistrituted or not) of the net ircor> of the partmorchip
for cuch ennual accounting poriod, Losrc to Che total
not income of the partnership for such annual sccounting
period.

In considering this statute the Court has had the benefit of an

interpretive memorandunm released by the liaryland Comptroller of the

Treasury on July 1, 19802. This lMemorancdum rakes it clear that the word :

"proportion" in the Xaryland statute does not refer to apportionment of
total partnership income emong fractional year rcturné. but rather
"proportion” refers to the mathod by which a partner's distributive
share is determined. Mroorandum Release [lo. 25 states in part:

Corccomnins o partmor's chare of ircom, r£ain or lose
frem a partancrohip, it 1o gencrally estedbliched wadlar
I'arylond es =il cs federal low that cueh ircomn, ~nin or
locs is conscidlnred oo roceived or ftcurrcd om ¢hn lemt
¢éoy of the partoerelin’s taxadle yoor., Thscelors, vhcther

. end to vhat cxtent a partner's cherz of 4merme, £n4n orf
locs fren a paztoorchis 2o temgdle By Imrylend «hrn thn
indivicdunl caztoer ecteblicheo or chezfonsg tha UaTylrad
r~aidzrze, ¢o~mndo uooa the cleose of the tomnble year for
th2 rartaczrelin rad whom the individfual estedlishes or
gbandons Marylaad as his State of residence.

———racy e
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e « o 1f 4 . . the individual estchblishes liaryland
as his State of rcoidence prior to the close of the
partnership's tasnable year, the partner's chare of the
incoema, gain or loco from tha partmerciip is cousciderced
as having bcen received or incurred while a resident of
Maryland and thus reportable on the Maryland return,
ragardless of viether or not the partnership does busi-
ness in Marylaad.
The Court finds Maryland's intexrpretation highly persuasive. The

taxing authorities of the(Qiltrict and of Maryland are in complete

ship on December 31, 1979, while they were Maryland residentsa. The
partnership's taxable year ended within the Wards' Maryland taxable
year. Thus any deduction for partnership losses and expenses is allo-

cable solely to the Wards' Maryland income.

1v.
COLUCLUSION
Therefore, this Court holds that in order for a partner to claim
a partnership loss deduction on the partner's fractional year income
tax return for the District of Columbia, the partnership's taxable year,

or othor formally recosnized accounting poriod Curing which all partnar'

distribucive charco are cor—only computed, ruct cloza with or within thoﬁ
partner's froctionmal tax year. Ths cloce of oaa partner's taxable yoar.g
throuch reooval {roa tha jurisdiction, docs cot congtitute the close of .
an "accounting poricd” for tha vhole partmersuip, such that each part-
ner's dlstridbutive chare is thea doternined, as contezplated by D.C.
Code 1231 $47-1C33.6. It follows that the Dictrict correctly disallowed

the Wards' partcarcaip locs deduction from their fractiomal year 1979

incoma tax. %he cilitional asscssment is cuctained.
thercfore, it 4o this {[" day of Jczuaery, 1683,
ODIooD that the Despendeat, District of Colurdia's Hotiom for

Summary Judzzent bo, cod horcby is, granted. And it is

. TOLTTR CoDIoiD thot ths Potitionmera' Iotion for Summary Judgasut
: 3
i

be, snd heredy is, denied.

\g_

C r ;

Tovou anliiia Go bl !
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Copies to:

Jerry H. Dolchin, Esquire
1234 Yarket Strect
, Philadelphia, Pennsylvania 19107

Michaol J. Dowd, JT., Tocuire
Acsiotant Corporatica Counnel
' i1 Diotrict Tuilding, Nsom 306

: 14th & E Strecets, .U

g Washington, D.C. 20004
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