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DISQUALIFICATION OF JUDGE BECAUSE OF
SPOUSE'S POSITION AS CORPORATION COUNSEL

A judge of the Superior Court has requested a fornal
advisory opinion addressing possible disqualification
i ssues arising fromthe status of her spouse as Corporation

Counsel, that is, the chief legal officer of the District

of Col unbi a. In that capacity, he shall *“have charge and
conduct of [sic] all |aw business of the said D strict, and
al | suits instituted by and against the governnent
t hereof .” D.C. Code § 1-361. Wil e day-to-day activities

of the office are carried out by a large staff of Assistant
Corporation Counsels, these attorneys operate “under the
direction and control of the Corporation Counsel” and
perform such duties as nmay be “assigned to them by the said
Cor poration Counsel.” § 1-362.

We have previously had occasion to consider at sone

length the ethical issues presented when a judge of the



Superior Court has a spouse who occupies a high supervisory
position in the D strict of Colunbia. In Advisory Opinion
No. 2, that spouse was a Deputy Chief of Police with the
Metropolitan Police Departnent and Commanding O ficer of
the First District, one of seven patrol districts in the
city. W identified there the portions of the Code of
Judi ci al Conduct that mght be of particular relevance in
such a situation, including the followng provisions of

Canon 3E:‘

(1) A judge shall di squalify
hinmself or herself in a proceeding in

which the judge’'s inpartiality mght

LAt the tine of Advisory Qpinion No. 2, our judges were governed by the
ABA Code of Judicial Conduct, as anended. In 1995, the Joint Comittee
on Judicial Admnistration adopted the presently controlling Code of
Judi ci al Conduct. The Advisory Opinion noted that insofar as rel evant
here, both Codes were substantially sinmlar, with the exception that
the old Code referred to sinply an “interest” while the new Code
referred to a “de minims interest.” |In the circunstances of the
present inquiry we do not think we need address this particular
di fference.



reasonably be questioned,

i ncl udi ng but

not limted to i nstances where:
* * *

(c) the judge knows that he or
she...or the judge s spouse... has an
econom c interest in the subject matter
in controversy or in a party to the
proceeding or has any other nore than
de mnims interest that could be
substantial ly af fected by t he
pr oceedi ng:

(d) the judge or the judge’s
spouse. .

(i) is a party to the
proceedi ng, or an officer, director or

trustee of a party;

(ii) is acting as a lawer in
t he proceedi ng; 2

(ii1t) is known by the judge
to have a nore than de mnims interest

2 W did not include this subsection
where the spouse was a Deputy Chief
rel evant in the present case.

in addressing disqualification
of Police but it is obviously



that could be substantially affected by
t he proceedi ng.

W will not repeat here the background analysis that
we gave WwWth respect to these provisions and their
application in Advisory Opinion No. 2,3 but instead focus on
the status of Corporation Counsel in relation to those
provi sions. W conclude that while it may not be crystal-
cl ear whether or not any particular provision applies to
require disqualification in itself, the |1likelihood that
every one of them could be reasonably viewed as applicable
is sufficient to permt the conclusion that “the judge's

inpartiality m ght reasonably be questioned.”

A
First, we inquire whether the judge's spouse should be
regarded as “an officer” of a “party” in any case in which

the District of Colunbia is a party to the proceedi ng under

3 Nor shall we repeat here the adnonition applicable to all judges as to
the acquisition of “personal know edge of disputed evidentiary facts”
through their spouses. Advisory Qpinion No. 2, part B at pp. 7-8,
di scussing present Canon 3E(1)(a). See also Advisory Qpinion No. 6 at
pp. 7-8, discussing the same issue in the context of an Assistant
United States Attorney as the spouse of a judge sitting on crimnal
matters, and nore generally Federal Judicial Conference Comittee on
Code of Conduct Advisory Opinion No. 60 (as reviewed Jan. 16, 1998),
dealing with the appointnent of the spouse of an Assistant United
States Attorney as a part-tine nmagistrate judge..



Canon 3E(1)(d)(i). In Advisory Opinion No. 2, we observed
that it mght be thought that the drafters had in mnd an
“officer” of a private or comercial entity, but that
nonet heless there was authority that officials of
governnental agencies are “officers” within the neaning of

the canon. Wth respect to a Deputy Chief of Police, we

assunmed that he was an “officer,” but of the Metropolitan
Police Departnment, which was not itself a “party.” The
Cor por ati on Counsel , however, has responsibilities

extendi ng across the full range of the executive branch and
iIs plainly one of the top officials of the governnment of

the District.

Second, we address whether Corporation Counsel can be
deened to have a “nore than de minims interest® that could
be substantially affected by the proceeding” under Canons
3E(1)(c) and (d)(iii). In Advisory Opinion No. 2, we noted

that the Deputy Chief of Police, “as a salaried governnent

4 A “de nmnims interest” is defined, somewhat circularly, as “an
insignificant interest that could not raise reasonable question as to a
judge’s inpartiality.”



of ficial, has no financial interest that would be
substantially affected.” Wiile in a nore general sense, he
had an interest in the successful outcome of crimna
proceedi ngs, we concluded that such considerations were too
indirect to require across-the-board recusal. Wwe did
express the view, however, that the judge should recuse in
cases where officers testifying in a crimnal proceeding
were assigned to the First District, comanded by the
spouse. Even though sone 500 officers were assigned to
that district, we thought that the “the very notion of a
‘commander’ would suggest to a reasonable person that the
spouse has an interest in the courtroom testinony of the
persons he commands...that m ght be substantially affected

by the outcone of proceedi ngs before the judge.”

We think this state of affairs is even nore conpelling
in the case of Corporation Counsel and his relation to the
attorneys serving under him and the outcone of cases for
which he is ultimately responsi ble. The nunber of attorneys
in the Corporation Counsel’s office is |less than the nunber
of officers in the First District and the relationship of

the outconme of those cases to the duties of the Corporation



Counsel nore direct than in the case of a commuanding
officer of a police district to a crimnal conviction.
Furthernore, it would be unusual for a high-ranking police
officer to nove into a corresponding field in the private
sect or, while a Corporation Counsel m ght  wel | be
anticipating a future relationship with a private law firm
or a corporate position where the overall performnce of
the office which he is now heading could be a factor in

t hose enpl oynment prospects.
C

Third, we consider whether Corporation Counsel should
be considered as “acting as a lawer in the proceeding”
where the District is a party under Canon E(I)(d)(ii). The
commentary to that subsection notes that "[t]he fact that a
| awyer in a proceeding is affiliated with a law firm with
which a relative of the judge is affiliated does not of
itself disqualify the judge.” However, even though a
nunber of layers of responsibility my exist between
Corporation Counsel and the attorney actually appearing

before the judge, nonetheless the regular practice, as we



understand it, is for the nane of Corporation Counsel to
appear on all court filings. Furt hernore, Corporation
Counsel, wunder the statutory sections quoted above, not

only bears responsibility but has ultinate “direction and

control” of the attorney acting for the District.

The rel evance of the concept of supervisory power and
responsibility also factored into our Advisory Opinion No.
6. There we were addressing the question whether a judge
of the Superior Court nust recuse from presiding over
crimnal matters prosecuted by the Ofice of the United
States Attorney because his spouse was recently hired as an
Assistant United States Attorney in that office. W
concluded that while the judge should recuse from any
proceeding in which the spouse had participated at any
stage, recusal was not otherwise ordinarily mndated. W
di stingui shed the situation from that in Advisory Opinion
No. 2, noting that none of the considerations derived from
the police official’s status as a supervisor or conmmand-
| evel enployee concerned us, because the Assistant United

States Attorney had no such responsibilities in relation to



ot her prosecutors who mght be assigned to the proceedings
before the judge.”®
.

Wth the foregoing considerations in mnd, we now
address the specific questions as phrased by the judge:®

1. Question: “Does the fact that a judge’ s spouse
serves as the Corporation Counsel disqualify the judge from
handling post-adjudication neglect revi ews, where an
assi stant corporation counsel, six levels renmoved from the
judge’s spouse, may appear before the judge? If the
spouse’s office were able to inplenment a procedure which
relieved the spouse of supervisory responsibility over the
negl ect revi ews handl ed by t he j udge, woul d

di squalification still be necessary?”

Answer: The judge here is referring to the neglect

reviews that are a specific category of proceedings in the

® The inportance of command and supervision is also reflected, for
exanple, in the two-year ban on direct government contacts by forner
governnent officers wth respect to matters under their “official
responsibility.” 18 U.S.C. 8§ 207(a)(2).

5 The judge has agreed that a sixth question relating to possible
issues that might arise should the spouse |leave the position of
Cor porati on Counsel can await that future tine and circunstance.
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Fam|ly Division. See D.C. Code 8§ 16-2323 and D.C.  Super.
. Negl. R 22. Consistent with Superior Court policy and
practice, she was assigned a neglect review casel oad of
approximately fifty cases wupon her appointnent to the
court. She advises us: “All active judges of the Superior
Court are required to maintain for judicial review a
caseload of children who have been adjudicated abused
and/ or neglected. There are currently over 5,000 neglect
reviews on the Superior Court docket and the cases make up
a significant portion of each judge's caseload.” She
further advises: “A neglect review is a post-adjudication
matter. They are typically non-adversarial and uncontested
and in the majority of the cases no assistant corporation
counsel appears.”

Notw thstanding the often routine nature of these
proceedings, we think they nust be considered to fal
within the broad category of Ilitigation involving the
District and hence the Corporation Counsel. The structure

of District |law dealing with cases of child neglect nandate
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that conclusion. “The District of Colunbia shall be a partyto
all proceedi ngs under this subchapter [Proceedi ngs Regarding
Del i nquency, Neglect, or Need of Supervision].” § 16-
2305(f). (enphasis added). All negl ect petitions are
prepared and filed by Corporation Counsel. § 16-2305(c),
(d). Corporation Counsel presents evidence in support of
petitions and shall “otherwi se represent the District of
Colunmbia in all proceedings.” 8§ 16-2316(a). The District as
a party and Corporation Counsel as its attorney receive
notice of all neglect review proceedi ngs, Super. C. Negl
R 22(a). In short, such hearings are an integral part or-
the statutory schene and even if often routine are
potentially subject to intense controversy. See eg.,InreT.RJ,
661 A 2d 1086 (D.C. 1995).

We do not think the six degrees of supervision can be
a distinguishing factor. Utimate responsibility rests with
Cor poration Counsel . Furt her nore, it is not readily
apparent to us how, given his statutory responsibility and

the extended bases raising disqualification issues as
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di scussed above, such concerns could be effectively
alleviated sinply by sone internal office procedure. W
therefore conclude that, in the first instance, the judge
should be prepared to recuse herself from even neglect
revi ew cases.

W say “prepared to recuse herself” because it is both
possible and feasible for the subsection on “Remttal of
Disqualification” to apply 1in such circunstances. As
already indicated, it is the provisions of Canon 3E which
form the bases for recusal in the circunstances before us.
Canon 3F specifically provides that in such cases,’ the
judge “may disclose on the record the basis for the
disqualification [i.e., the position of the judge s spouse
as Corporation Counsel] and may ask the parties and their
| awyers to consider, out of the presence of the judge,

whet her to waive disqualification.” |If “all agree that the

" Although it is not entirely clear, it appears that Canon 3F does not
aut horize the use of this waiver procedure in cases where the ground of
recusal is that the judge has “personal bias or prejudice concerning a
party” under Canon 3E(l)(a). Advisory Opinion No. 2 nmakes no suggestion
that this provision would be applicable where the spouse is a high-
ranking official and we see no reason why it should be a ground for
di squalification here sinply because the District is a party.
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judge should not be disqualified, and the judge is then
willing to participate, the judge nmy participate in the
proceeding.” Canon 3F further provides: “The agreenent
shall be incorporated in the record of the proceeding,” and
the comment thereto adds: “As a practical matter, the
judge may wish to have all parties and their |awers sign
the remttal agreenent,” although it also notes that a
party may act through counsel “if counsel represents on the
record that the party has been consulted and consents.”

2. Question: “Is the judge disqualified from al
contested crimnal cases and civil matters where the
District of Colunbia is represented by the Ofice of the
Cor por ati on Counsel ?”

Answer : Yes, but with the possibility of remttal of
di squal i fication under Canon 3F.

3. Quest i on: “1f the Conmttee concludes that
di squalification m ght be appropri at e, i's it a
di squalification that bars handling of the case unless

affirmatively waived by the parties under Canon 3F?”
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Answer: Yes, as discussed in connection with question
one above, disqualification based solely upon the spouse’s
position as Corporation Counsel may be waived in accordance
with the requirenents of Canon 3F. Note that the |awers as
well as the parties (who may, however, act through counsel
as specified in the commentary) nust agree that the judge
shoul d not be disqualified.

4. Question: “ls the spouse’s enploynent a potential
probl em t hat nmust be disclosed on the record at the initial
hearing in all such cases for an on-the-record debate
pursuant to the Remttal Disqualification procedures of
Canon 3F?”

Answer: W assune the “initial hearing” refers to the
first time that the judge sits in a particular natter. W
note at the outset that the application of Canon 3F is
optional with the judge. She may, if she wi shes, decide to
recuse w thout seeking such a remttal. W understand,

however, that the workload and responsibilities of all the
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Superior Court judges with respect to neglect reviews nakes
the judge reluctant to do so on a bl anket basis.

If the judge decides to present the possibility of a
Canon 3F remttal, it requires that the judge disclose “on
the record the basis of the judge's disqualification.” The
consi derati on of agr eei ng to a wai ver of t hat
di squalification, however, is to take place “out of the
presence of the judge” and “w thout participation by the
judge.” W think that such discussions al nbst necessarily
should be off the record, especially since they my well
I nvol ve attorney-client discussions. However, the agreenent
itself, once reached, nust be “incorporated in the record
of the proceedings,” and, if a party acts through counsel
that counsel nust “represent[] on the record that the party
has been consulted and consents.”

5. Question: “I's the spouse’s enploynent nerely a
potential appearance problem that once disclosed allows the
judge to handle the case unless one of the parties requests

recusal ?”
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Answer : No. Canon 3E(l) states that a judge “shall
disqualify hinself or herself” in the circunstances
thereafter listed, which are applicable here. Hence the
procedures of Canon 3F nust be followed if the judge is not

to recuse.



