ADVI SORY COMM TTEE ON JUDI Cl AL CONDUCT
OF THE
DI STRI CT OF COLUMBI A COURTS
ADVI SORY OPI NION NO. 8
(March 21, 2000)

CRITERIA FOR USE OF JUDGE'SNAME ON LETTERHEAD
IN SOLICITATION OF FUNDS

The Advisory Commttee on Judicial Conduct has
received an inquiry from a judge of the D strict of
Col unmbi a Court of Appeals. The inquiry requests an opinion
on whether a judge may permt his or her to appear on the
| etterhead of the Council for Court Excellence (CCE) when
that |etterhead appears above a solicitation for funds for
the CCE. The letterhead includes the judge’'s nane and
title.

In an informational sheet provided to the public, the
CCE describes itself as foll ows:

[T]he Council for Court Excellence is a
nonprofit, nonpartisan, civic organization.
The Counci | wor ks to I mprove t he
adm nistration of justice in the l|ocal and
federal courts and related agencies in the

Washi ngton netropolitan area and in the
nation. The council acconplishes this goa

by:

| denti fyi ng and pronoting
court reforns,



| mproving public access to
justice, and

I ncreasing public
under st andi ng of our justice
system

W understand that the CCE nakes requests of
governnmental agencies and private foundations for grants,
and sends fund-raising letters to attorneys, judges and the
general public. In addition, the CCE holds an annual
dinner at which an award is presented; the CCE considers
this occasion, at least in part, a fund-raising event.

The following provisions of the Code of Judicial
Conduct of the District of Colunbia Courts (1995) (“the
Code”) are pertinent to the inquiry:

Canon 2B
A ... Judge shall not Ilend the
prestige of judicial office to advance

the private interest of the judge or
others....

Canon 4C(3):

A judge my serve as an officer,
director, trustee or non-|egal advisor
of an organization or governnental
agency devoted to the inprovenent of
the Jlaw, the legal system or the
adm nistration of justice,' or of an
educat i onal , religious, charit abl e,
fraternal or civil organization not
conducted for profit subject to the

Y'In this opinion, we sonetinmes use “lawinprovement organization” as a
short hand for *“organization or governmental agency devoted to the
enforcenent of the law, the legal system or the adninistration of
justice.”



followng Ilimtations and the other
requi renents of the code.

* * * * * * * * *

(b) A judge as an officer, director,
trustee or non-legal advisor, or as a
menber or ot herw se:

(1) may assist such an
or gani zati on in pl anni ng
fund-raising..., but shal

not personally participate
in t he solicitation of
funds or other fund-raising
activities, except that a
judge nmy participate in
solicitation of f unds,
other than from | awers and
from the general public, on
behalf of an organization

or gover nnent al agency
devoted to the inprovenent
of the |aw, the |ega
system or t he

adm nistration of justice,
and may solicit funds from
ot her judges over whom the
judge does not exerci se
supervi sory authority;

* * * * * * * * *

(iv) shal | not use or
perm t the wuse of t he
prestige of judicial office
for fund-rai sing or
nmenbership solicitation
Under Canon 2B, a judge as a general rule may not |end
the prestige of the judge's office to advance the private
i nterest of anyone. Under Canon 4C(3)(b), however, a judge

may serve as officer, director, trustee or non-|egal



advi sor of a lawinprovenent or charitable organization and
may assist that organization in managing and investing its
funds. A judge may not “personally participate in
solicitations of funds or other fund-raising activities”
for such organizations. Canon 4C(3)(b)(i), however

contains two exceptions to the prohibition on soliciting
funds. First, a judge may “participate in the solicitation
of funds, other than from | awers and the general public,
on behal f of an organi zation or governnmental agency devoted
to the inprovenent of the law, the legal system or the

adm nistration of justice....” Second, a judge nmay solicit
funds from other judges over whom the judge exercises no
supervi sory or appellate authority.

In answering the inquiry, our first task is to
construe the exceptions to the general prohibition on
participation in fund-raising. The first exception is for
a solicitation on behalf of a |awinprovenent organi zation.
A judge nmay participate in such a solicitation so long as
the solicitation is not “from |lawers and the genera
public.” Qur interpretation of this provision is aided by
the comentary to Canon 4C(3)(b)(i), which states in
rel evant part:

Section 4C(3)(b)(i) of the ABA's
1990 Model Code of Judicial Conduct has



been anmended here to incorporate a
provision from the 1972 ABA Code of
Judi cial Conduct permtting judges to
solicit funds for organizations or
governnental agencies devoted to the
i nprovenent of the law, the |[egal
system or t he adm ni stration of
justice, provided judges do not solicit
from the general publi c, i ncl udi ng
| awyers. The intention here is to
aut hori ze j udges to hel p such
organi zati ons seek funding from private
and governnental fund-granting agencies
that would ordinarily be receptive to
such requests and would not fee

overreached or inportuned inproperly by
an approach froma judicial officer.!?

The commentary mekes clear that the first exception to
the prohibition on participation in fund-raising extends
only to solicitations on Dbehalf of | aw- i npr ovenent
organi zations and then only to solicitations from private

and public “fund-granting agencies.” A judge may personally

[2] Canon 25 of the American Bar Association's 1923 Canons of Judicial
Et hics prohibited a judge fromsoliciting for charities. The ABA's 1972
Code of Judicial Conduct permitted a judge to serve as an officer or
director of a lawinprovement organization and pernmitted the judge to
“assist such organization in raising funds,” but prohibited the judge
from “personally participat[ing] in public fund raising activities.”
Canon 4C. Thus, a judge was allowed to assist a |awinprovenent
organi zation in fund-raising but could not personally participate in
“public” fund raising. A judge was also prohibited from soliciting
funds for charitable crgani2ati ons. Canon 5B(2).

The ABA's 1990 Model Code of Judicial Conduct prohibits “personal
participat[ion] in the solicitation of funds or other fund-raising
activities” whether “public” or not, subject to the single exception
that a judge may solicit funds from judges over whom the judge
exerci ses no supervisory or appellate authority. Canon 4C(3)(b)(i).
As stated in the comrentary to the District of Colunbia Code’s Canon
4C(3)(b), the intention of the District of Colunbia Code is to return
to the 1972 Code's permission to solicit funds on behalf of |aw
i mprovenent organi zations where such solicitations are not directed to
the “general public.” In addition, under the District of Colunbia Code,
the solicitation cannot be directed to | awers.



participate in fund-raising activities from such agencies,
subject always to the general rule of Canon 4C(3)(b)(iv)
that when the judge does so the judge not go beyond
per sonal participation to the point of “us[ing] or
permt[ting] the wuse of +the prestige of the judicial
office” in the fund-raising.

The second exception to the ban on participation in
fund-raising is for soliciting funds, on behalf of
charitabl e organi zations, “from other judges over whom the
j udge does not exerci se supervi sory or appel | ate

authority.”?

This exception is contained in the 1990 Code
of Judicial Conduct and thus represents no change in the
rules as they existed when the District of Colunbia Code
was approved.

The question before the committee is whether the use
of a judge’s nanme on the CCE's letterhead in a fund-raising
solicitation is governed by Canon 4C(3)(b)(i). If it is,
that participation is subject to the prohibition on such
fund-raising except where directed, on behalf of [|aw
I nprovenent organizations, to private and governnental

fund-granting agencies, or except where directed to a judge

over whom the judge whose nane appears in the |etterhead

3 This exception is not limted to solicitations on behalf of a |aw
i mprovenent organi zation.



exerci ses no supervisory or appellate authority. I n order
to answer this question, we find it helpful to review the
way in which prior codes have dealt with the issue of a
judge’ s nanme appearing on a |letterhead.

As noted, n. 2 above, Canon 25 of the 1923 Canons of
Judi ci al Ethics prohibited solicitation for <charities.
This canon was construed to prohibit the use of the judge's
nane on a letterhead used for soliciting funds, though a
judge was allowed wunder that code to be a nenber of
charitabl e organi zations and contribute to them Advi sory
pinion No. 22, Anerican Bar Association 1923 Canons of
Judicial Ethics. The 1972 Code permtted a judge to serve
as an of ficer or di rector of a | aw- i npr ovenent
organi zation, and allowed the judge to participate in fund-
rai sing for such an organization so long as the judge did
not “personally participate” in “public” fund-raising.
Canon 4C. A judge could also serve as a director or
officer of a charitable organization, but could not solicit
funds for such an organization. Canon 5B(2). The 1972
Code did, however, explicitly allow the judge to “be |isted
as an officer, director, or trustee of such organization”.
Id. In light of this explicit perm ssion, Advisory Opinion

No. 35 concluded that there was "now no inpropriety in the

judge permtting his nane to be used on stationery and



other material used for solicitation purposes provided that
his nanme and office are in no way selectively enphasi zed by
the organization.” The 1990 Code of Judicial Conduct does
not address the Iletterhead issue explicitly, but the
commentary to Canon 4C(3) of that code states that "[u]se
of an organi zation letterhead for fund-raising ... does not
violate Section 4C(3) if the letterhead lists only the
judge’s nane ....”

Wen the Advisory Committee on Judicial Conduct,
est abl i shed by t he Joi nt Commttee on Judi ci al
Adm nistration of the District of Colunbia Courts, drafted
the Code, it received a recomendation fromthe District of
Col unbia  Judi ci al Tenure and Disabilities Conm ssion
concer ni ng t he | etterhead I ssue. The conmm ssi on
recommended that “consideration...be given to adding a
provision to make it clear that a judge’'s name may not be
used on a civic or charitable organization |etterhead that
is used for fund-raising.” The Advisory Conmittee adopted
that recommendation, and drafted a proposal for public
coment that would have prohibited use of a judge's nanme on
a letterhead used for fund-raising. A coment on the
draft suggested that the ban on use of a letterhead m ght
prohibit judges from allowing their nanme to appear on

| etterheads addressed to governnment agencies providing



grants. In response to that coment, the Advisory
Comm ttee changed the |anguage of the commentary to state
an exception to the ban on wusing a judge’'s nane on a
| etterhead. The commentary now st at es:

Use of an organization |etterhead

for fund-rai sing or menber shi p
solicitation wll violate Section 4C(3)
(b) if the letterhead lists the judge s
namne, unl ess t he solicitation S

directed to a governnental agency.

The comentary does not nention what provision of
Canon 4C(3)(b) use of a letterhead will violate (subject to
the exception naned in the comentary). As we have
di scussed, Canon 4C(3)(b)(i) contains a general prohibition
on “personal[ ] participat[ion]” in fund-raising. If use of
a letterhead is considered “personal participation,” then
the exception for letterhead solicitations contained in the
commentary would be both |less and nore restrictive than the
exceptions to the prohibition on fund-raising in Canon
4C(3)(b)(i). Those exceptions permt personal fund-raising
directed to judges over whom the judge exercises no
appellate or supervisory authority, and also, as the
commentary  states, fund-raising on Dbehal f of | aw
I nprovenent organizations directed to private as well as
governnental fund-granting agencies. The comentary’s

exception to the general ban on use of letterhead is not
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restricted to fund-raising on behalf of |awinprovenent
organi zations, and in this sense is less restrictive than
the exception contained in Canon 4C(3)(b)(i). At the sane
time, it is nore restrictive in that it limts the object
of the solicitation to governnental agencies, excluding
judges over whom the judge exercises no supervisory or
appellate authority and excluding private fund-granting
agenci es. Thus, if the commentary were addressed to Canon
4C(3)(b) (i), it would need nodification.

If use of a letterhead is not-covered by Canon 4C(3)
(b)(i) (“personal [ ] participat[ion]” in solicitation of
funds or fund-raising), it would be prohibited only by
Canon 4C(3)(b)(iv), which provides that a judge “shall not
use or permt the use of the prestige of judicial office
for fund-raising....” Use of the letterhead would be
considered a use of the prestige of judicial office for
fund-raising, and thus would be prohibited, subject to the
exception stated in the comentary for fund-raising, on
behalf of any <charitable organization, directed to a
governnmental agency. This interpretation, however, vyields
an illogical incongruity. A judge who was on the board of
directors of a |awinprovenent organization |ike the CCE
could, wunder Canon 4C(3)(b)(i), personally solicit funds

from a private fund-granting agency, but could not, under
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Canon 4C(3)(b)(iv), allow his or her nanme to be used on a
letterhead in a solicitation addressed to that sanme agency.
A judge could personally solicit funds, on behalf of any
charitable organization, from judges over whom the judge
held no appellate or supervisory authority, but could not
allow his or her nanme to appear on a letterhead in a
statenent directed to those sane judges. Yet, the danger
of use of +the prestige of judicial office would, if
anything, be greater in personal fund-raising than in use
of the judge’'s nane on a | etterhead.

Faced with the difficulties in interpretation we have
di scussed above, the conmttee is of the view that use of a
| etterhead should be considered “personal participat[ion]”
in fund-raising, subject to the general prohibition, wth
its exceptions, contained in Canon 4C(3)(b)(i). As we have
recounted, this conmittee, when it drafted the present
code, initially agreed wth the Judicial Tenure and
Disabilities Conmm ssion’s recommendation that there be a
total ban on use of a judge’'s nane on a letterhead in fund-
rai sing. This approach is consistent with the general rule
in Canon 4C(3)(b)(i) banning personal participation in
fund-rai sing. The drafters of the Code recognized a need
for an exception to that ban for solicitations directed to

gover nnent al agenci es. Canon 4C(3)(b)(i) also contains an
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exception for solicitations, on behalf of |awinprovenent
organi zations, to governnmental agencies. It is true that
Canon  4C(3)(b) (i) contains additional exceptions for
solicitations on behalf of [|awinprovenent organizations
directed to private fund-granting agencies and for
solicitations directed to judges over whom the |udge
possesses no supervisory or appellate authority. Si nce
solicitations by a letter containing a judge's name on the
| etterhead present |ess danger of msuse of judicial
prestige than personal participation in fund-raising,
applying those exceptions to letterhead fund-raising is
consistent with the policies underlying Canon 4C(3)(b)(i).
On the other hand, if fund-raising by letter with the
judge’s nanme on the |etterhead were not considered personal
partici pation, such a solicitation on behalf of an
organi zation like the CCE would be nore restricted than
personal fund-raising. The commttee considers this result
i nconsistent with the canon’s intent to permt, in limted
situations, fund-raising on behalf of [|awinprovenent
organi zations, and to permt solicitation of funds from
ot her judges over whom the judge exercises no supervisory
or appellate authority.

Accordi ngly, we conclude that use of a judge s nane on

a letterhead acconpanying a fund-raising solicitation is
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prohi bited, unless the solicitation is directed to a judge
over whom the judge exercises no supervisory or appellate
authority, or, if mnmade on behalf of an organization or

governnmental agency devoted to the inprovenment of the |aw,

the legal system or the admnistration of justice, is
directed to private and gover nnent al fund-granting
agenci es. Si nce t he CCE is a ci vi c, charitable
or gani zati on, the express purpose of which is the

i nprovenent of the admnistration of justice, a judge nay
allow his or her nane to appear on the CCE's letterhead in
a solicitation for funds w thout violating 4C(3)(b)(i), so

|l ong as the solicitation neets the foregoing conditions.



