ADVI SORY COVM TTEE ON JUDI Cl AL CONDUCT
OF THE
DI STRI CT OF COLUVBI A COURTS
ADVI SORY OPI NI ON No. 2
(April 23, 1992)

DISQUALIFICATION OF JUDGE BECAUSE OF PAST
EMPLOYMENT BY LAW ENFORCEMENT AGENCIES AND

SPOUSE'S PRESENT AFFILIATION WITH
MFTROPOLITAN POLICE DEPARTMENT

A judge of the Superior Court has requested a fornal
advi sory opinion addressing disqualification issues which have
been raised, and which she expects to be raised in the future,
as a result of her past and present association wth governnent
agenci es, specifically the Metropolitan Police Departnent (MPD)
and the Ofice of the United States Attorney. In particular,
before being appointed to the Superior Court of the District of
Col unbia, the judge served as a police officer with the MPD for
six and a half years, achieving the rank of sergeant; she then
served as an Assistant United States Attorney for the District
of Colunbia for sixteen years, for much of that time prosecuting
crimnal cases. Her husband is presently a Deputy Chief of
Police with the MPD. A salaried enployee, he has been the
Commanding Oficer of the First District, one of seven patrol
di stricts in t he city, si nce February 1988. H s

responsibilities, as described in docunents submtted to us, are



set forth in the margin.® W are told that, although his duties
i nclude disciplining personnel and nonitoring crinme trends in
the First District, he rarely becones involved personally in, or
acqui res know edge of, individual cases. He has not testified
regularly in court for nore than fifteen years.?

The judge has posed a series of questions which focused on
her assignnent at the time to juvenile delinquency cases in the
Fam |y Division and likely future assignments involving crimnal
cases in particular. These questions can be sunmarized as

foll ows:

! As set forth in the police General Order which the judge has furnished us,
the duties and responsibilities of a Deputy Chief of Police consist of the
fol | owi ng:

a. Perform such duties as my be assigned by the
Chief of Police, and establish and maintain such
records of a police nature as may be directed by
the Mayor or Chief of Police.

b. Assure that the laws and regul ati ons governing the
department are properly observed and enforced and
that discipline is nmaintained.

c. Advise the Chief of Police concerning all matters
of inportance and apprise himof conditions in the
organi zati onal el ements under their comrand.

d. Review and forward to the Chief of Police all
special reports and requests submitted by the
organi zati onal el ements under their comrand.

e. Be responsible for conmplying with the provisions
of departnental directives relative to their
posi tion.

2 Qur opinion is predicated upon these representations as to the spouse's
position and responsibilities. W necessarily offer no opinion about ethica



1. Because of her own prior experience as a police officer
and a crimnal prosecutor, should the judge recuse herself from
any case in which the conduct or credibility of |aw enforcenent
officers may be an issue? Mre particularly, should the judge
di squalify herself from any case involving a charge of assault
on a police officer?

2. Because of her spousal relationship, should the judge
recuse herself from any case

a. in which an MPD officer is expected to be a
W t ness;

b. in which an officer assigned to the First District
is expected to be a witness; or

c. which involves a crimnal charge of assault on a
police officer?

In each such case involving a police officer as potenti al
witness or victim the judge has in mnd situations where
nei ther she nor any famly nenber is acquainted personally wth
the officer. Where such acquai ntanceship exists, the judge
apparently intends to recuse herself automatically.?3

W first set forth the general ethical principles that

govern our inquiry. They are contained, in the first instance,

i ssues that might arise were his duties and relationships to officers under
his command different than as described to us.

3 We accordingly express no opinion whether recusal in such circunstances
woul d be ethically required.



in the ABA Code of Judicial Conduct (1972, as anended in 1982
and 1984) (hereafter 1972 Code). However, because this Commttee
currently has under consideration whether to recomrend adoption,
in whole or in part, of the ABA Mdel Code of Judicial Conduct
(1990) (hereafter 1990 Code), we shall also set forth the
standards contained in that Code.
A
Canon 2 of the 1972 Code provides that "[a] judge should
avoid inpropriety and the appearance of inpropriety in all his

n 4

activities. The equal enphasis in this [|anguage upon "the

appearance of inpropriety” denonstrates that the standard of
conduct is an objective one: Wuld a reasonable person know ng
all the circunstances question the judge's inpartiality? Eg., L.
Abr anson, Judicial Disgualification under Canon 3C of the Code of Judicial Conduct 16
(1986) (quoting E. Thode, Reporter’s Notes of Code of Judicial Conduct 60
(1973)); Liljeberg v. Health Services Acquisition Corp.,, 486 U.S. 847, 860-61
(1988); id. at 871, 872 (Rehnquist, C J., dissenting); Scottv.United

Sates, 559 A. 2d 745, 749 (D.C. 1989).°

4 The 1990 Code makes all pronoun references gender-neutral.

°® Qur court of appeals has had several occasions recently to apply the
standard of "the appearance of inpropriety" to conduct of individual judges.
InreJA., No. 89-1352 (D.C. Decenber 20, 1991); Bdtonv. United Sates, 581 A. 2d 1205
(D. C. 1990); Scottv. United States, supra; Turman v. United Sates, 555 A.2d 1037 (D.C. 1989)
(per curianm). The court has consistently applied an "objective" test for
eval uati ng appearances by enphasizing that the inquiry is how "'the average
person,' a fully inforned person,"” or an "objective observer" would view the
situation. Scott, 559 A 2d at 750, 754; Belton, 581 A 2d at 1214 ("a hypotheti cal



More particularly, 1972 Canon 2B provides that "[a] |udge
should not allow his famly, social, or other relationships to
i nfluence his judicial conduct or judgnent." Canon 3 provides
broadly that "[a] judge should perform the duties of his office
inmpartially and diligently,” then sets forth (in section C,
"Disqualification") specific instances in which "[a] judge
should disqualify hinself" because "his inpartiality m ght
reasonably be questioned.” As relevant to our present inquiry,
Canon 3C provi des:

(1) A judge should disqualify hinself
in a proceeding in which his inpartiality
m ght reasonably be questioned, including
but not limted to instances where:

(a) he has a personal bias or
prejudi ce concerning a party, or
per sonal know edge  of di sput ed

evidentiary facts concerning the
pr oceedi ng;

* * * *
(c) he knows that he ... or
his spouse... as a financial

interest in the subject matter in
controversy or in a party to the

obj ective observer"). Hence, although individual Ilitigants -- including
crimnal defendants -- who appear before the judge are certainly anbng the
class of those who perceptions provide the benchmark for judgi ng appearances,
there is no basis for creation of a sub-class of reasonable person or
obj ective observer defined -- for exanple -- as "objective" defendants in
crimnal cases. The "hypothetical objective observer" standard necessarily
means that we factor out those subjective perceptions particular to parties
before the judge about the fairness of the proceedings and partiality of the
tribunal .



proceedi ng, or any other interest
t hat coul d be substantial ly
affected by the outcone of the
pr oceedi ng;

(d) he or his spouse

(i) is a party to the
pr oceedi ng, or an of ficer,
director, or trustee of a party;

* * * *

(ii1) is known by the judge
to have an interest that could be
substantially affected by the
out cone of the proceedi ng;

(iv) is to the judge's
knowl edge likely to be a nmaterial
witness in the proceeding....!®

(61 Canon 3E of the 1990 Code sinilarly provides that:

(1) A judge shall disqualify hinself
or herself in a proceeding in which the
judge's inpartiality night reasonably be
questioned, including but not limted to
i nstances where:

(a) the judge has personal bias or
prejudice concerning a party or a party's
| awyer, or personal know edge of disputed
evi dentiary facts concer ni ng t he
pr oceedi ng;

(c) the judge knows that he or she
...or the judge's spouse ... has an
economic interest in the subject nmatter in
controversy or in a party to the proceeding
or has any other nmore than de nmininis
i nterest t hat coul d be substantially
af fected by the proceeding;

(d) the judge or the judge's
spouse. .

(i) is a party to the proceeding,
or an officer, director or trustee of a
party;



We begin by observing that if the judge, as a result either
of her own previous enploynent or of her husband' s enpl oynent,
has personal know edge of disputed evidentiary facts concerning
a proceeding to which she is assigned, she nust disqualify
hersel f. 1972 Canon 3C (1) (a). By its owns terns, this
requi renent does not extend to personal know edge which the
judge's spouse, by virtue of his office, has acquired but which he
has not conveyed to the judge; in that instance, the judge could
have no basis on which to know whether recusal was required or
not required under this canon. The question nmay be asked,
however, whether the judge is obliged to inquire of her spouse
whet her he has personal know edge of disputed evidentiary facts
concerning a proceeding assigned to her. W think the answer to
this question is no, for tw reasons. First, the judge has

explained to us that her spouse, because of the level of his

* * * *

(iii) is known by the judge to
have a nore than de nmininms interest that
could be substantially affected by the
pr oceedi ng;

(iv) is to the judge's know edge
likely to be a material wtness in the
pr oceedi ng.

This advisory opinion does not require us to express any view as to
differences in neaning between an "interest" (1972 Code) and a "de mininis
interest"” (1990 Code) in the subject in controversy.



supervisory position, rarely beconmes involved in individua
cases or acquires personal knowl edge of them |In the vast
majority of cases, therefore, a duty on the judge's part to
i nquire whether he possesses such know edge would likely vyield
not hi ng. Second, we think a reasonable person, knowi ng the
spouse's position as a senior police official, would assune that
the spouse would exercise great circunmspection in discussing
with the judge his know edge of cases that possibly mght cone
before her, precisely to avoid disqualifications burdensone to
the court. In sum we do not believe that a reasonabl e person,
knowng all the ~circunstances, would inpute to the judge
personally any know edge that her spouse mght have of facts
concerning a proceeding assigned to her. Therefore, she is under
no obligation routinely to inquire of her husband whet her he has

such know edge.

W inquire next whether the judge's spouse should be
regarded as "an officer” of a "party" in any case in which the
District of Colunbia is a party to the proceeding, hence
requiring her disqualification under 1972 Canon 3C (1) (d) (i).
This issue may arise in regard to Famly Division petitions (eg.,
juvenile petitions alleging delinquency) and certain crimna
prosecutions brought by the District of Colunbia, as well as in
civil proceedings in which the District of Colunbia is a party.

Canon 3C (1) (d) (i) equates a party with "an officer, director



or trustee of a party.” Fromthis |anguage, it m ght be thought
that the drafters had in mnd an "officer" of a private or
commercial entity, but there is authority that officials of
governnmental agencies are "officers” within the meaning of this
canon. E.g., Ethics Opinion of the Committee of the Kentucky Judiciary JE- 80; Ethics
Opinion of the Ethics Advisory Committee of the State of Washington, 8401; see Cuyahoga
County Board of Mental Retardation v. Association of Cuyahoga County Teachers of the
Trainable Retarded, 351 N. E. 2d 777 (GOhio

App. 1975). We shall assune this is so.

Nevert hel ess, we do not believe that this canon, by itself,
requires the judge's disqualification in any case in which the
District of Colunbia is a party. The judge's spouse is a
salaried Deputy Chief of the Metropolitan Police Departnent; as
such he is an "officer" of the police departnent, although a
hi gh-1evel officer whose responsibilities involve departnental
policy-making. The MPD itself is not a "party" in proceedings in
the Superior Court; it is a departnent of the D strict of
Col unmbi a gover nnent . In our view, the link between the office
and responsibilities of the judge's spouse and the District's
role as party in a proceeding is not close enough to deem him an

officer of a party within the nmeaning of the canon.’” W believe,

" See, by contrast, Ethical Opinion of the Alabama Judicial Inquiry Commission 88-342 ( Canon 3C
(1)(d)(i) requires disqualification of judge from any proceeding in which
city is party either as prosecutor or party to civil case, where judge's
brother-in-law is nenber of city council, "the governing body of the city").
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i nstead, that nore discrimnating answers to whether the judge's
inpartiality mght reasonably be questioned can be furnished by
inquiring -- wunder 1972 Canons 3C (1) (c¢) and (d) (iii) --
whet her the judge knows her spouse "to have an interest that
could be substantially affected by the outcone of the

» 8

pr oceedi ng. We turn therefore to that inquiry.

D.

Applying the standard of an interest t hat could be
substantially affected" to the questions posed by the judge, we
conclude that the judge is under no categorical obligation to
di squalify herself from a case in which MPD officers testify.
From the fact alone that police officers testify in a proceeding
we do not think that, as a general rule, a reasonable person
would inpute to the judge's spouse an interest that could be
substantially affected by the outcone of the proceeding. It is
of course true, as Justice Jackson remarked many years ago, that
police officers are "engaged in the often conpetitive enterprise
of ferreting out crinme." Johnson v. United Sates, 333 U.S. 10, 14
(1948). Hence it nmay be assuned that the judge's spouse, as a
hi gh-1evel police official, has an interest in the successful

outcone (i.e., a trial Ileading to conviction) of crimnal

prosecutions in which guilt is sought to be established by the

8 The 1990 Code states that "know edge" or "knows" denotes "actual know edge
of the fact in question," but that "[a] person's know edge may be inferred
from circunstances."
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testinmony of police officers. He may al so be assuned to have an
institutional interest in having subordinate police officers be
found credible by the trier of fact in crimnal cases. But, as a
general rule, we do not think a reasonable person would regard
this interest as "substantially affected" by the outcone of

particular crimnal or juvenile proceedi ngs before the judge.

Certainly the spouse, as a salaried governnmental official
has no financial interest that would be substantially affected
by the outcome of such proceedings. Nor do we believe it can
reasonably be asserted that his career advancenent would be
substantially affected by the outconme of the limted nunber of
proceedi ngs involving police testinmony over which the judge nay
be expected to preside. As indicated, we are told that the
spouse's duties include nonitoring crine trends and disciplining
personnel wunder his conmand; his job description, note 1, supra,
includes "[a]dvis[ing] the Chief of Police concerning al
matters of inportance and appris[ing] him of conditions in the
organi zati onal elenents under [the spouse's] command."” As a
general matter, it is altogether inprobable, in our view that
the spouse's performance of these duties would be substantially
affected by the outcome of proceedings, individually or in the
aggregate, over which the judge may be expected to preside.

W reach a different conclusion as to the question whether

the judge should recuse herself when officers testifying in the
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proceeding are assigned to the First District, commanded by the
judge's spouse. W are told by the judge that approximately 500
officers are assigned to the First District. Although that is a
| arge organi zation, we believe a reasonable, objective observer
woul d perceive the relationship between the comander of a
division and his officers to be necessarily closer and nore
personal than his relation to other MPD officers. That is true
even though we are told the spouse rarely beconmes personally
involved in or famliar with individual cases in the District.

The very notion of a "commander" would suggest to a reasonable

person that the spouse has an interest in the courtroom
testinmony of the persons he commands -- ie, ratification of that
testinmony in the broad run of cases by the trier of fact -- that

m ght be substantially affected by the outconme of proceedings
before the judge in which those officers testify.® W therefore

are of the view that the judge should disqualify herself from

°In saying this, we do not inply in the least that we believe either the
judge or her spouse would harbor actual bias in favor of a given result in
such cases. The personal knowl edge of the character of the judge and her
spouse by nmenbers of this conmmttee conpels precisely the opposite
conclusion. W are concerned here, however, wth what a hypothetical
reasonabl e person would perceive. Although that person is assunmed to have
know edge of all the surrounding circunstance, page 4, supra, we could not
reasonably extend that concept to include personal know edge of the judge and
her spouse such as comittee nenmbers possess and which causes us to reject
the possibility of actual bias.
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any proceeding before her in which a First District officer is
schedul ed to testify.
E.

The judge further asks whether the answer to the recusal
question should be different when the proceeding involves a
police officer not nerely as a witness, but as a victimor actor
in the events at issue in the proceeding. The forner instance
woul d include cases involving a charge of assaulting a police
officer, about which the judge has specifically asked our
opi nion. The second would include cases (presunably far nore
nunerous) in which an issue in the proceeding is whether, for
exanpl e, police officers violated the Fourth or Fifth Anendnents
in conducting a search and seizure or obtaining a confession
from an accused. W believe the distinction previously nmade
controls here as well. The judge should recuse herself in any
case in which the conduct of a First District officer is in
Issue -- in the sense described of either victim or actor. But
as to MPD officers generally, the judge is under no general
obligation to disqualify herself. In those cases, for reasons
al ready discussed, we do not believe a reasonable person would
perceive that the judge's spouse has an interest that would be
substantially affected by the outcome of such proceedings
conducted before the judge. As explained earlier, of course, in

any such case where the judge or her spouse is personally
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acquainted with the officer(s) involved, the judge intends to
recuse herself. See page 3, supra. And whenever the judge has
personal know edge of disputed facts concerning, for exanple, a
particular assault on a police officer, Canon 3C (1) (a) wll
require her disqualification. See page 7, supra. But in our view,
the fact alone that conduct involving an MPD officer other than
a First District officer as victimor actor is at issue in the
proceedi ng does not justify a conclusion that the judge' s spouse
has an interest that would be substantially affected by the

pr oceedi ng.

Nevert hel ess, there may be circunstances where this genera
rule would not apply even as to MPD officers generally. If, for
exanple, a crimnal proceeding called into question a policy or
practice fornmulated and adopted at the Departnent or Police
District level, then a reasonable person mght well conclude
that the judge's spouse had an interest that mght be affected
by resolution of that challenge. Exanples (neant to be strictly
hypot hetical) mght be disputes over a general police policy
concerning the conduct of "roadblock™ stops of notor vehicles
for license and registration inspection, or a standard police
procedure for video tape-recording (or not recording) statenents
by crimnal suspects in response to police interrogation. When
policies and practices such as these are placed directly at
i ssue in proceedings, the judge's relation to a senior police

official would require that she seriously consider disqualifying
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herself to avoid the appearance of partiality. For simlar
reasons, the judge nmay be required to disqualify herself from
any civil action against the District of Colunbia when the
conduct involved is that of police officers and the litigation

may concern issues of police training and supervision. *°

F

Finally, we address the question of what duties of
di squalification the judge may have by virtue of her own past
enpl oynent as a police officer and an Assistant United States
Attorney. W have already noted that if the judge, by virtue of
her past enpl oynent, has personal knowl edge of disputed
evidentiary facts concerning a proceeding assigned to her, she
must disqualify herself. 1972 Canon 3C (1) (a). Beyond this,
there can be no general assunption that the judge "has a
personal bias or prejudice concerning a party,"” id., nmerely
because she was fornerly a police officer and a prosecutor.
"Mere allegations based on a judge's background are insufficient
to suggest partiality toward the parties before [her]." Gregoryv.
United Sates, 393 A. 2d 132, 143 (D.C. 1978). For this reason, we are
satisfied that the judge's past enploynent as a police officer
no nore commands her general disqualification from cases in

whi ch police appear as witnesses (or are involved as actors or

“\We have no occasion to address here, but merely advert to, the provisions
for remttal of disqualification contained in both the 1972 Code and the 1990
Code. See 1972 Code, Canon 3D; 1990 Code, Canon 3F. Furthernore, although we
do not discuss such situations here, we acknow edge that extraordinary
circunstances mmy arise where the condition <calling for the judge's
disqualification is not foreseeable and countervailing considerations -- such
as avoiding the mistrial of a crimnal trial in progress -- nmay dictate that
the judge should not recuse herself.
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victinms) than does her spouse's present affiliation with the
police departnent. Regarding the judge's recent enploynent as a
prosecuting attorney, 1972 Canon 3C (1)(b) generally requires a
judge to disqualify hinself from a mtter if "he served as
lawyer in the matter in controversy, or a |lawer with whom he
previously practiced |law served during such association as a

| awyer concerning the nmatter.... However, the commentary to

this canon states:

A lawer in a governnmental agency
does not necessarily have an
association wth other | awyers
enpl oyed by that agency within the
meaning of this subsection; a
judge fornerly enployed by a
gover nnent al agency, however,
should disqualify hinself in a
proceeding if his inpartiality
m ght reasonably be questioned
because of such associ ati on.

Thus, even as to matters that were pending before the Ofice of
the United states Attorney while the judge was enployed there
she nust recuse herself only (1) if she served as a |awer in
the mtter in controversy, or (2) ~--broadly ~-- if her
inpartiality mght reasonably be questioned because of her
former association with a |awer who served as a |awer

concerning the matter.!

1We note that a number of judges who were formerly prosecutors have found it
appropriate not to preside over cases pending in the prosecutor's office
while they were enployed there. The comittee does not nean to disapprove of
this practice.



