Chapter 4. Ground Water Laws

State ground water laws

or many years, state ground water rights law in both Eastern and Western

States has been primarily concerned with settling property disputes and
resolving well interference conflicts. In settling disputes, the Eastern and
Midwestern States have consistently followed one of two common law doctrines:
reasonabl e use and absolute ownership. The reasonable use doctrine has only afew
restrictions because although the landowner may remove the ground water, he or
she must remove and use it in a reasonable manner. The absolute ownership
doctrine places no restriction on the landowner's right. The landowner can remove
as much ground water as he or she can.

Unlike the Eastern and Midwestern States, the Western States adhere to the
doctrine of prior appropriation, which is also known asthefirst intime, first in

right doctrine. This doctrine considers water to be property of the state. In these
states, water is allocated by various priority systems, subject to the state's definition
of abeneficial use. Ground water rights may be acquired by obtaining a state
appropriation permit. Disputes between ground water appropriators are resolved by
requiring the junior appropriator to stop withdrawals when they interfere with those
of senior appropriators. However, in many of these states, state engineers will
refuse to issue a permit if the proposed appropriation will cause ground water levels
to fall beyond the economic reach of senior appropriators because senior
appropriators are entitled to a reasonable pumping depth.

Recently, some states have enacted legidation authorizing special ground water
regulations in designated critical areas. These regulations aim at the situations of
ground water mining (or ground water overdraft) and saline water pollution.
Ground water mining is usually caused when ground water withdrawals from the
aquifer exceed net recharge. The increase in ground water use for irrigation has led
to ground water mining in several Western States and has also been associated with
saline water pollution. These critical arealaws have a number of general objectives,
including slowing or stopping ground water mining, providing administrative
means for solving well interference conflicts, and protecting existing irrigation-
based economies.

In states that designate critical water use areas, criteriafor designating critical areas
vary from state to state. Generally, they may include withdrawals approaching or
exceeding an aquifer's safe yield, decline of ground water level, conflict between
users, water quality degradation, and land subsidence. The ground water controls
authorized in critical areas vary notably and include—
a requiring state permits for new wells (in states where permits are required
only in critical aress);

a restricting ground water supply development through permit denials, well
spacing requirements, or well drilling moratoria; and

a reducing use of existing supplies by reducing withdrawals of junior
appropriators or of all appropriators, rotating pumping, enforcing voluntary
pumping agreements, and purchasing and retiring ground water pumping
rights.
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In general, state legislatures enact ground water laws to preserve water and ground
water. To remedy the water misuse and contamination, all 17 surveyed states give
priority to reasonable and beneficia use of ground water and authorize the
responsible agency to adopt rules and regulations to implement the ground water
acts. Unlike other states, Maryland is unique in that the laws specifically prohibit
any municipality, county, or other political subdivision from adopting and
enforcing any additional rule or regulations that relate to construction of wells.

All of the surveyed states require the responsible state agencies to provide some
sort of regulatory program and plan to preserve ground water. For example, the
Mississippi Legislature requires the Commission on Natural Resources to study
existing water resources and formulate a state water management plan. Wisconsin
is among the states that controlsits ground water through a systematic numerical
standard regulatory program. The state also sets forth specific provisions regarding
the participation of American Indian tribes and bands. Furthermore, the New
Mexico Act created an early response team that responds to requests from
municipalities or counties for advice and technical assistance concerning alleged
releases from underground storage tanks owned or operated by the municipalities
or counties.

All 17 states provide some sort of exemption mechanism, whether by allowing
exemptions from the general ground water laws or from the specific permit
requirements for activities in connection with well construction. For example,
Alabama allows several exemptionsincluding surface impoundments constituting
solid waste management units under the Resource Conservation and Recovery Act.
Mississippi exempts from the permit requirement uses for domestic purposes, for
surface water in impoundments that are not located on continuous watercourses,
and for water obtained from awell with a surface casing diameter of lessthan 6
inches.

All 17 states require permits, which generally last for 10 years or less, before
engaging in any activities involving ground water. All states set forth regulations
concerning wells. The common features of all 17 states' laws concerning wells
include: licenses are required for all well drillers and well pumpers; an abandoned
well or test hole must be sealed and filled; and records of drilling must be kept.

All statesimpose civil penalties on violations of the ground water laws and allow
enforcing authorities to seek atemporary restraining order or permanent injunction
on any individuals who apply for variance from any rules or regulations.

Delawar e (region 1).—Delaware Legislature regulates its ground water, in addition to

other natural resources such as land, water, and air, through the enactment of the
Environmental Control Act.*® Recognizing that it is necessary to protect, conserve
and control to assure the reasonable and beneficial use of these resourcesin the
interest of the people of Delaware, the Legislature declares the following state
policies;?*®

The development, use, and control of all the land, water, ground water, and air
resources must be directed to make the maximum contribution to the public
benefit.

2°Enyironmental Control, DEL. CODE ANN. § 6001 et seq. (1974 & Supp. 1992).

201§, § 6001(b) (1974).
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The State, in the exercise of its sovereign power, acting through the
Department of Natural Resources and Environmental Control, should control
the development and use of the land, water, ground water, and air resources of
the State.”™*

Although this act covers other natural resources, the ground water resource will
remain the main focus of the following discussion.

Like other State laws, the Delaware Act requires all persons to obtain permits
before undertaking any activity that—
a causesor contributes to the discharge of a pollutant into any surface or
ground water, or

causes or contributes to the withdrawal of ground water or surface water, or

plans or constructs any highway corridor that may cause or contribute to
the discharge of an air contaminant or discharge of pollutantsinto any
surface or ground water.?*?

Furthermore, a permit is also required before anyone can construct, install, replace,
modify or use any equipment or device or other article that—
a may cause or contribute to the discharge of a pollutant into any surface or
ground water,

a isintended to prevent or control the emission of air contaminantsinto the
atmosphere or pollutants into surface or ground water, or

Q-

isintenged to withdraw ground water or surface water for treatment and
supply.

The secretary can establish fees for permits with the concurrence and approval of
the General Assembly.* However, since 1992 the secretary has been able to
reduce the amount of any fee charged for any permit or license issued depending on
the particular types of permits or classes or categories of permittees.®

The secretary has the mandatory duty to enforce this chapter.® Violations of the
permit requirement of this chapter or any other rules and regulations will result in a
civil penalty of between $1,000 and $10,000 for each day of violation.’ If the
violation continues, the secretary may impose a monetary penalty similar to that of
thefirst offense. If the secretary perceives that aviolation is threatened to begin, a
temporary restraining order or permanent injunction may be applied.”® Moreover,
the secretary may impose an administrative penalty of not more than $10,000 for
each day of violation? or a cease and desist order.”® However, before imposing an
administrative penalty, the violator is afforded a public hearing.”** In addition,

2'DE . CobE ANN. § 6001(b) (1974).

2214 § 6003(a).

21319, § 6003(b).

21414, § 6003(f).

251, § 6003(h) (1974 & Supp. 1992 ). This provision was added by 68 Del. Laws, ch. 348, effective July 10, 1992.
2194, § 6005(a) (1974).

21714, § 6005(b)(1).

218§, § 6005(b)(2).

294, 8 6005(b)(3).

201d, § 6018.

2114, § 6005(b)(3) (1974). For thorough conduction of public hearings, 1d. § 6006.
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violations and noncompliance may also result in monetary penalties and
imprisonment.?

Individuals may apply for variance from any rule or regulation promulgated. The
secretary may grant such variance if the secretary finds a number of factors are met,
including—

a good faith efforts have been made to comply with this chapter;

a theapplicant isunable to comply with the chapter because of unavailability
of necessary technology or other alternative methods of control;

a any available alternative operating procedure or interim control measures
are being or will be used to reduce the impact; and

a  the continued operation of such source is necessary to national segyrity or

to the lives, health, safety, or welfare of the citizens of Delaware, A
variance 1S in effect for only 1 year or less and may be renewed.””

Furthermore, the secretary may grant atemporary variance for less than 60 days®®
if the secretary finds that—
a severe hardship will result from the time involved to seek alonger-period
variance;

a the emergency was unforeseeable; and
a all other requirements for obtaining alonger-period variance are met.#

This temporary variance cannot be extended more than once.?®
Among the above requirements, the Delaware Act specifies the following
provisions that are applicable to wellsin all areas of the State:

All persons engaged in the drilling, boring, coring, driving, digging,
constructing, installing, removing, or repairing of awater well or water test
well must be licensed.”

All persons engaged in installing or operating pumping equipment in or for a
water well or water test well must be licensed.”

Issuance of alicense to any water well contractor, pump installer contractor,
well driver, well driller, or pump installer is subject to afee established by the
secretary. ?*

Maryland (region 1).—Maryland Legid ature regulates its ground water mainly through its

Water and Water Resources law?*? that authorizes the Department of Natural
Resources to adopt any regulation to further its general powers of supervision over
Maryland's natural resources, and for appropriate conservation of the State ground
water.? Before 1982, it also described a number of provisions applicable to

22DEL. CODE ANN.§ 6013 (1974).

234, § 6011(a).

2414, § 6011(b).

254, § 6011(e).

294, § 6012(a).

2114, § 6012(b) (1974).
284, § 6012(C).

294, § 6023(a)(1).
204, § 6023(a)(2).
2114, § 6026.

Z2\Mp. CoDE ANN., NAT. RES. § 8-101 et seq. (1990 & Supp. 1994).
Z3MD. CODE ANN., NAT. RES. § 8-602.
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permits to drill wells, report of driller on completion of work, maintenance of
wells, abandonment of wells, waste water, and well drillers. However, these
provisions were repealed in 1982%* and transferred to the Maryland Environment
Code.

The Environmental Code has a number of provisions regarding wells. Provisions
that are applicable to wellsin all areas of the state are as follows:

The subtitle regarding well drillings denies any municipality, county, or other
political subdivision the right to adopt and enforce any additional rule or
regulation that relates to constructions of wells.?®

All persons desiring to drill awell must obtain a permit from the department,?*®
whichisvalid for 1 year.®

All well drillers must be licensed by the board.?®

After completing the drilling of any well, the well driller must file afinal report
with the department, including—
a thelog of each well,

the size and depth of each well,

the diameters and lengths of casing and screen installed,
the static and pumping levels,

theyield of each well, and

any other information regarding the construction or operation of the well
that the department requires.

o Q@ » Q@

Well owners must maintain wellsin accordance with the rules and regulations
set forth by the department.**

Upon abandoning any existing well or test hole, well owners must notify the
department and effectively seal and fill the well or test hole in accordance with
rules and regulations of the department.?*

Violations of the provisions regarding wells and other rules and regulations
promulgated will result in afine not exceeding $500 or imprisonment not
exceeding 3 months for the first offense, or both, and a fine not exceeding
$1,000 or imprisonment not exceeding 1 year for a subsequent offense, or
both.?*? For similar violations, the department may also seek an injunction
against such violator.?*

Z4provision regarding well drillers was repealed by Acts 1981, ch. 237, § 1, eff. July 1, 1981. Provisions regarding
permit to drill well, driller's report on completion of work, wells' maintenance, wells' abandonment, and waste water
were repealed by Acts 1982, ch. 240, § 1, effective July 1, 1982.

#MD. CODE ANN., ENVIR. § 9-1304.

201(, § 9-1306. For the application process and conditions on permits, and fee, see Id. § 9-1307 (1990 & Supp. 1994).

23714, § 9-1307(C).

%8| d. § 13-301. For application process, see Id. § 13-303.

9 d. § 9-1308.

24019, § 9-1309(a).
2419 § 9-1309(b).
2|4, § 9-1311(a).
239, § 9-1311(b).
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The department has the following mandatory duties and powers:

To adopt rules and regulations for the construction of wells.** However, before
adopting any rule or regulation, it must submit the proposed rule or regulation
to the board for comment.?*

To adopt regulations that require water test results from awell used for
domestic purposes to be given to a person who requests the test and to any
other person for whose benefit the test is requested.?*

Pennsylvania (region 1).—Pennsylvania L egislature regul ates ground water partly through
the enactment of the Water Well Drillers License Act.?*' It recognizes

... [ground] water . . . isarenewable natural resource with a great
potential for further development; and . . . it isimperative that this
resource be developed . . . without waste, to assure sufficient supplies
for continued population growth and industrial development . . . ."**®
Furthermore, it declaresthat it is the state policy to "take such steps. . .
necessary to encourage the orderly development of [ground water]
resource and, to this end, it isimperative that persons engaged in water
well drilling and the Commonwealth closely cooperate to procure
detailed information on the ground water resources.?*

The Water Well Drillers License Act provisions that are applicable to wellsin al
areas of the State are asfollows:

All water well drillers must be licensed. This requirement does not apply to—
a afarmer performing any function on any land owned or leased by him or
her for farming purposes; or

a any natural person drilling awell on land owned by him or her or of which
he or sheis alessee and used as his or her residence.

The department—the Bureau of Topographic and Geologic Survey in the State
Planning Board®™'—may require awell owner to seal effectively or fill any
abandoned well on his or her property according to departmental rules and
regul ations.??

Every licensee must put his or her signature on and display license and must
have the drilling permitsin his or her possession at all times.>*

Every licensee must keep arecord of each well upon aform, setting forth the
exact geographic location and log of the well, which must be available to the
department upon request.?*

Every licensee must file with the department, within 24 hours of making a
contract to drill awater well, areport in the nature of a statement of intention to
drill that must include the name and address of the well's owner, the township

#Mp. CODE ANN., ENVIR. § 9-1305(a).

245 ¢J, § 9-1305(c).

#8d, § 9-1305.1.

2h\Water Well Drillers License Act, PA. STAT. ANN. tit. 32, § 645.1 et seq. (1967 & Supp. 1993).
z‘zPA. STAT. ANN. tit. 32, § 645.1 (1967 & Supp. 1993 ).

250:3:

21, § 645.3(4) (Supp. 1993).

%2|(. § 645.5.

3, §645.9.

»d. § 645.10.
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and county in which the well isto be located, and the approximate date on
which the drilling is to commence.*®

The department has the following mandatory duties and powers:

To suspend or revoke the license of any well driller if the licenseis obtained
through error or fraud, or for failure to file the reports or maintain the records
required, and to grant new licenses to persons whose licenses have been
revoked.?®

To make inspections and require the taking of records, which must not
materially increase the drilling costs.”’

Moreover, the department may do the following:

Require licensees to file with the department reports containing data from the
records.?®

Effectuate the provisions of this act and adopt, amend and rescind such
reasonable rules and regulations as may be necessary to accomplish the
purposes of this act.>®

Like other State acts dealing with conservation of ground water, Pennsylvania law
imposes a set of penalties on violators. Pennsylvanialaw imposes both monetary
fines and jail time for violations.

Alabama (region 2).—Alabama has recently enacted the Alabama Water Resources Act,
which became effective on February 23, 1993.%° The act creates the Alabama
Office of Water Resources as a Division of the Department of Economic and
Community Affairs®! and the Water Resource Commission.?®? The office and
commission have the power and responsibility to develop plans and strategies for
the management of the water.?*® However, the authority to implement and enforce
the rules and regulations promul gated by the commission belongs to the Alabama
Department of Environmental Management.”®

The Office of Water Resources has a number of responsibilities including—
a developing long-term strategic plans for use of the water;

a acting through the commission, adopting and promulgating rules,
regulations, and standards for the purpose of this chapter;

implementing quantitative water resource programs and projects;

Q

serving as arepository for data regarding Alabama water;

Q-

at its discretion, studying, analyzing, and evaluating the diversion,
withdrawal, or consumption of water;

25PA. STAT. ANN. tit. 32, § 645.1 (1967 & Supp. 1993 ). § 645.10(c).
%0(, § 645.8.

25714, § 645.10(a).

28d. § 645.10(b).

(. § 645.12.

260/ | abama Water Resources, ALA. CODE § 9-10B-1 et seq. (Supp. 1993).
%11, § 9-10B-4.

22|, § 9-10B-12.

23 d, § 9-10B-2(5).

%49, § 9-10B-23.
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preparing comprehensive plans, programs, and policies to encourage or
require efficient use of State water;

entering into agreements or contracts;

issuing, modifying, suspending, or revoking orders, citations, or notices of
violation;

holding hearings relating to any provisions of this chapter;

applying for, accepting, and disbursing advances, loans, grants,
contributions, and other form of assistance;

employing technical, professional, clerical, or other staff members;

undertaking or participating in studies, surveys, analyses, or investigations
of water resources,

conducting a program of education and public enlightenment regarding
State water;

making an annual report to the Governor and the presiding officers of the
State House and senate; and

enforcing all provisions of this chapter and filing legal actionsto prosecute,
defend, or settle actions brought by or against the Office of Water
Resources.®®

In addition to the above responsibilities, the Office of Water Resources is also
authorized to assess and issue civil penalties on any person in violation of—

a

a

any provision of thisact or

any rule or regulation promulgated (except the rules and regulations under
the enforcement of the Alabama Department of Environment
M anagement).?®

The Alabama Water Resources Commission consists of 19 members who must be
Alabama citizens.®” The commission has a number of duties including—

a

advising the Governor and the presiding officers of the senate and house on
matters related to State water;

providing guidance to the director and the division chief on all matters
within the commission's scope of authority;

advising in the formulation of policies, plans, and programs of the Office
of Water Resources;

establishing, adopting, promulgating, modifying, appealing, and
suspending any rules or regulations authorized pursuant to this act;

advising the Office of Water Resources to implement policies, plans, and
programs governing state water; and

hearing and determining appeals of administrative actions of the Office of
Water Resources.”®

25/ |abama Water Resources, ALA. CODE § 9-10B-5.

266|¢J, § 9-10B-5(19).

%TALA. CODE § 9-10B-12. For specific requirement concerning membership of the commission Id. For terms of
members of the commission, see ld. § 9-10B-13. For expiration of term or vacancy on commission, succession, and
appointment, see Id. § 9-10B-14. For remuneration of the commission, meeting, division chief as ex officio secretary,

seeld. § 9-10B-17.
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This act recognizes that use of water for human consumption has priority and no
limitation upon usage for human consumption will be imposed except in emergency
situations.”® However, there are exemptions from the law, including—
a impoundments or similar containments confined completely upon an
individual's property that store water where the initial diversion,
withdrawal, or consumption is acknowledged in a certificate of use;

a waste water treatment ponds and impoundments subject to regulation under
the Clean Water Act, Mine Safety and Health Act, or Surface Mining
Control Act; and

a surface impoundments constituting solid waste management units under
the Resource Conservation and Recovery Act.?®

The commission and the Office of Water Resources are required to promulgate and
adopt rules and regulations governing declarations of beneficial use and certificates
of use.* Moreover, a declaration of beneficial use must be submitted by each
public water system that regularly serves more than 10,000 households and by each
individual business which withdraws or consumes more than 100,000 gallons of
water on any day within 90 days of the promulgation of rules and regulations, and
180 days of the promulgation if the public water system serves less than 10,000
households.?

However, a person does not have to submit adeclaration if such person diverts or
withdraws less than 100,000 gallons of water each day,?” or uses water for
purposes of irrigation and does not have the capacity to use 100,000 gallons of
water or more on any day, unless the commission determines by regulation that
submission of declaration is required to accomplish the purpose of this act.?”
However, a person who has the capacity to use 100,000 gallons or more of water on
any day must submit a declaration of beneficial use to the Office of Water
Resources.””® The act does not require the submission of either declaration of
beneficia use or certificate of use for—
a instream uses of water, including, but not limited to, recreation, navigation,
water oxygenation system, and hydropower generation; or
a impoundments covering not more than 100 acres in surface areathat are
confined and retained compl etely upon the property of a person and used
solely for recreational purposes, including sport fishing.?”®

Georgia (region 2).—In 1972, Georgia enacted the Groundwater Use Act of 1972 to put
water resources to the most beneficial use while conserving these resources.?”® The
act broadly defines the term ground water to include "water of underground
streams, channels, artesian basins, reservoirs, lakes, and other water under the

%8\ | abama Water Resources, ALA. CODE § 9-10B-16.

29| ¢, § 9-10B-2(2).

2|dl. § 9-10B-2(7).

2 d, § 9-10B-19.

27214, § 9-10B-20(a)-(b).

273 dl. § 9-10B-20(C).

2741 dl, § 9-10B-20(dl).

275 dl. § 9-10B-20(d).

27619, § 9-10B-20(C).

20 1992, pursuant to § 28-9-5, "Ground-water" was substituted for "Ground Water". For an interesting article
regarding this Act, see The Ground Water Use Act of 1972: Protection for Georgia's Ground water Resource, 6 GA. L.
REV. 709 (1972).

28GA. CODE ANN. § 12-5-91 (1992).
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surface of the earth, whether public or private, natural or artificial, whichis
contained within, flows through or borders upon this state or any portion thereof,
including those portions of the Atlantic Ocean over which Georgia has
jurisdiction."?”

The act considers the Board of Natural Resources to be the controlling agency, with
anumber of authorities. The most important among these is the authority to adopt
rules and regulations to implement the Groundwater Use Act.”°

Under this act, a permit is required for any withdrawal or use of ground water in
excess of 100,000 gallons per day.? If there is sufficient evidence provided by the
applicant that the water withdrawn or used from the ground is not consumptively
used, the division may issue a permit without a hearing.”®® The act islessrigid on
nonconsumptive use because nonconsumptive use is defined to mean the use of
water withdrawn from a ground water system or aquifer in such amanner that it is
returned to the ground water system or aquifer from which it was withdrawn
without substantial diminution in quantity or substantial impairment in quality at or
near the point from which it was withdrawn.? Permits are allowed to last for 10
years or a period necessary for reasonable amortization of the applicant's water-
withdrawal and water-using facilities.®® Permit holders can renew permits at any
time within 6 months before the expiration date’® but may not transfer permits
unless allowed by the division.?®

The Environmental Protection Division of the Department of Natural Resourcesis
authorized to grant a permanent (for maximum of 10 years) or temporary permit;*’
modify or revoke any permit following awritten notice;?® deny apermit if itsuseis
contrary to public interest;®® and enter upon property to conduct investigations.*®

The act has separate provisions for withdrawal or use of ground water for farm
uses.®" In addition to other meanings, the term farm uses is al'so defined to mean
the processing of perishable agricultural products and the irrigation of recreational
turf. However, for the counties of Chatham, Effingham, Bryan, and Glynn,

irrigation of recreational turf is not considered afarm use.”* The act imposes civil
penalties for violating this law; intentionally or negligently failing or refusing to
comply with the director's final order will result in civil penalties.® Moreover,
such violations may also be subject to a criminal penalty (conviction of aviolation

2GA. CODE ANN. § 12-5-92(6).

204, § 12-5-94.

2814, § 12-5-96(a).

224, § 12-5-96(b).

28|, § 12-5-92(7).

244, § 12-5-97(a) (1992).
25|, § 12-5-97(b).

26|, § 12-5-97(C).

27|, § 12-5-96(c)(1)-(2).

28| 4. § 12-5-96(c)(3) (1992).

29, § 12-5-96(C)(4).
20, § 12-5-98.

2114, § 12-5-105.
2|4, § 12-5-92(5.1).
28], § 12-5-106.
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constitutes a misdemeanor).?* In addition to the Groundwater Use Act of 1972,
Georgia aso hasits own Water Well Standards Act of 1985.2*

Arkansas (region 3).—In 1991, Arkansas enacted the Arkansas Groundwater Protection and
Management Act, which became effective on October 1, 1991.%* The act
acknowledges that it is necessary to reduce ground water use to protect ground water
for future consumption. Reductions are to come from conservation or use of surface
water, but in critical ground water areas, limiting ground water withdrawal s through
the use of water rights may become necessary.” However, all provisions apply only
in critical ground water areas.®®

This act was specifically designed to deal with critical ground water areas.” After
the Soil and Water Conservation Commission designates a critical ground water
area,* and when it determines that action is necessary within a critical area, it must
declare that water rights are required for water withdrawal .*** However, before
initiating aregulatory program, the Commission must describe the proposed action,
the reasons for such, and the recommended boundaries (if it is different from the
previous critical area designation).®* In addition, it must hold a public hearing in
each county within the proposed critical area.®®

By declaring an area a critical ground water area, all persons who want to withdraw
ground water from an existing well or construct a new well within the critical
ground water areamust first obtain awater right.>* A water right is defined to
mean the authority or permission issued by the commission to use ground water
within acritical ground water area.®

The Arkansas law creates the Arkansas Soil and Water Conservation
Commission,*® that is authorized to—
a promulgate rules and regulations for ground water classification and
aquifer use, well spacing, issuance of ground water rights within critical
ground water areas, and assessment of fees;

issue subpoenas for any witness to require attendance and testimony;

administer an oath to any witness in any hearing, investigation, or
proceeding before the commission;

a enter upon property for purposes of conducting investigations, studies, or
enforcing this law;

a reduce or suspend notice and hearing requirements under this act in times
of an emergency;

24GA. CODE ANN. § 12-5-107.
29|, § 12-5-120 et seq. (1992)
26 rkansas Ground Water Protection and Management Act, ARK. CODE ANN. § 15-22-901 et seq. (Mite Supp. 1991).
23;' d. §15-22-902 (Michie Supp. 1991).
Id.
29|, § 15-22-902 (Michie Supp. 1991).
30| d. § 15-22-908. Before designation of such area, the commission must describe the proposed action, the reasons,
and the recommended boundaries. The act also requires aholding of a public hearing in each county within the
proposed critical area. 1d.
4 d, § 15-22-909(a)(1) (Michie Supp. 1991).
%921 d. § 15-22-909(2).
%%31d. § 15-22-909(3).
%d. § 15-22-909(4).
9|, § 15-22-903(12).
%] d. § 15-20-201 (Michie Supp. 1987).
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issue ordersto implement or enforce any provisions of this act;

delegate any powers under this act to districts within a critical ground
water areg;

a providetechnical assistance and establish guidelines to be followed by
districts;

a resolve disputes between districts to which the commission has delegated
powers, approving regulations for them, and hearing appeals from their
decisions;

a provide cost-share assistance from the Arkansas Water Development Fund,
not to exceed 40 percent, to persons for the installation of approved water
conservation and development practices; >’ and

a develop and implement an education and information program to
encourage water conservation.**®

However, the commission's powers have some limitations. The commission
cannot—
a reduce or limit withdrawals of ground water from existing wells for which
awater right is protected by the grandfathering existing wells provisions;*®

a regulate withdrawals of ground water from existing or proposed wells that
have a maximum potential flow rate of less than 50,000 gallons per day;**°

a regulate withdrawals of ground water from individual household wells used
exclusively for domestic use;** and

a restrict marketers of bottled water and public water supply systemsin the
place of use of ground water.>2

Owner of an existing well can construct a replacement well after abandoning the
existing well. However, the original well must be converted to a nonregulated use
or plugged in the manner prescribed by the commission.®*

Two particular ways are possible to obtain awater right. First, awater right may be
issued if the applicant is protected by the "grandfathering existing wells' provision.
Within 1 year of the initiation of the regulatory program, the commission is
required to issue to any applicant awater right for existing wells equal to the
average quantity of water withdrawn for beneficial use and reported over the past 3
water years.>* Moreover, for new wells constructed during the first year of
initiation of the regulatory program, the commission is required to issue a water
right equal to the quantity of water requested to be withdrawn for beneficial use.®®
Second, an applicant may obtain awater right by applying directly to the

%7ARK. CODE ANN. § 15-22-904 (Michie Supp. 1991).
%% d, § 15-22-907 (Michie 1987 & Supp. 1991).
9, § 15-22-905(1)-(2), 15-22-910(a)(1) (Michie Supp. 1991).

01d, § 15-22-905(3).
S, § 15-22-905(4).
312)d, § 15-22-905(6).
3|, § 15-22-905(5).

4, § 15-22-910(a)(1) (Michie Supp. 1991).

315]q. § 15-22-910(a)(2).



Natural Resources Conservation Laws 69

commission, subject to the commission's decision to grant the application, deny the
application, or grant the application subject to necessary reductions or conditions.®*°

Under this act, water rights are issued for beneficial uses®™ and limited to such time
as designated by the commission.*® In the water right, the commission may also
reduce annual withdrawals.** In the event that two or more competing applications
specifying the same priority are made, the act carefully details a precedence
provision giving preference to arenewal over an initial application, and on all
renewal applications, consideration must be given to reasonable beneficial use.*®
A water right may also be canceled—

a if water isused for a purpose other than that for which the water right was

i$ued;321

a for nonuse or failure to put the water to a reasonable beneficial use, if such
nonuse is for areason other than implementation of conservation measures,
crop rotation, conversion to surface water sources, or climatic conditions;**
or

a for failureto report water use or to pay the fee for two consecutive years.®

The act further emphasizes that in general the place of use described in the water
right is the only realty on which the allocated water may be used.®* A water right
recipient acquiring or leasing additional realty, contiguous or noncontiguous, upon
application is entitled to an amended water right so as to encompass such realty.*®
Because awater right attaches to and runs with the land, it may not be conveyed or
marketed or transferred separate from the realty described in the water right.3® In
addition, awater right is considered to be automatically transferred, meaning that a
water right is an incident of surface ownership of the realty and, upon notice to the
commission, must be transferred to the new landowner.**’

Mississippi (region 3).—After repealing the 1976 ground water provisionsin 1988,*®
the Mississippi Legislature enacted the Water Resources law to conserve its
water resource.’® The legislature declares the policy that "conjunctive use of
ground water and surface water [is] encouraged for the reasonable and
beneficial use of all water resources of [Mississippi]."*®

$8ARK. CODE ANN. § 15-22-910(b).

37, § 15-22-911(a).

18] d. § 15-22-911(b) (Michie Supp. 1991) (providing that in determining such time, the commission must give
consideration to the time required to reasonably amortize the investments made by the water user for the use of water,
the cost, and the useful life of the facility).

39|, § 15-22-911(c) (Michie Supp. 1991).

201d. § 15-22-911(d).

3211d. § 15-22-911(e)(1).

322d, § 15-22-911(e)(2).

23, § 15-22-911(e)(3).

#4d. § 15-22-911(f) (Michie Supp. 1991). There are two exceptions to this general rule. They are: (1) replacement
wells and (2) in times of emergency. Id.

5d. § 15-22-911(f) (Michie Supp. 1991).

29|, § 15-22-911(g).

%71 d. § 15-22-911(h).

%8The former Miss. CODE ANN.§ 51-4-1 through 51-4-19 pertaining to ground water was repealed by Laws, 1988, ch.
312, § 4, effective from and after July 1, 1988.

9\ ater Resources, Regulation and Control, Miss. CODE ANN. § 51-3-1 et seq. (1972 & Supp. 1993).

30)d, § 51-3-1 (1972).
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In Mississippi, use of State water does not constitute absol ute ownership or an
absolute right to use such water. Water remains subject to the principle of
beneficial use.** Beneficial use is defined to mean the "application of water to a
useful purpose as determined by the commission, [but] excluding waste of water.”
%2 Thus, applications must be carefully examined to determine whether all
requirements and standards are met.**

Like other states' laws regulating ground water, Mississippi Water Resources law
also requires water users to obtain permits, unless exempted by the law.*** Some of
these exemptions include—

a usefor domestic purposes,

a useof surface water in impoundments that are not located on continuous,
free-flowing watercourses,

a useof water obtained from awell that has a surface casing diameter of less
than 6 inches.>®

However, these exemptions are not applicable to persons in the business of
developing real property for resale.* Permit holders using more than 20,000
gallons per day may be required to file reports to the commission.*’ Because
permits last for 10 years or less,*® permit holders may seek reissuance of permits.
However, the board may modify, terminate, or decline to reissue a permit upon a
showing of good cause.®*

The law provides that any person proposing to construct, enlarge, repair, or alter a
dam or reservoir must obtain written authorization from the board before
proceeding with the construction.*°

The State Permit Board—serving as the authority to grant permits**—has the
following powers:
To grant a permit with conditions upon issuance as it reasonably deems
necessary to effectuate the purposes of the Mississippi law.
To grant any temporary or emergency permit for a period.

To modify or revoke any permit upon not less than 60 days' written notice to
the permittee affected.

To impose sanctions as the board deems appropriate for failure to conform with
permit conditions.

To delegate authority to any joint water management district to receive,
investigate, and make recommendations to the board regarding applications for
permits.

1M ss. CODE ANN. § 51-3-13.

2, § 51-3-3(¢).

)4, §51-3-13.

3 d, § 51-3-5(1).

), § 51-3-7(1) (1972).
), § 51-3-7(1).

@7, § 51-3-23.

338 d. § 51-3-9(1).

)d, § 51-3-9(3).

0|d, § 51-3-39 (1972).
1d, § 51-3-15(1).
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To require all abandoned bore holes and wells more than 25 feet deep to be
properly plugged to prevent ground water contamination.®?

In assisting waterway, river basin, and watershed authorities and districts,*® the law
provides a different set of duties and powersto the Bureau of Land and Water
Resources through the Division of Regional Water Resources. They are as follows:

To offer assistance, as deemed appropriate, to the various authorities and
districts in the performance of any of their powers and programs.

To inform authorities and districts of the activities and experiences of all other
such authorities and districts, and to facilitate an interchange of experiences
among such authorities and districts.

To coordinate the programs of the various authorities and districts.

To secure the cooperation and assistance of the United States and any of its
agencies, and of other agencies of Mississippi in the work of such authorities
and districts.

To disseminate information throughout the state regarding the activities and
programs of the various authorities and districts and to encourage the formation
of such authorities and districts in areas where their organization is desirable.

To seek and receive grants of moneys and other assets from any legitimate
Sources.

To distribute any appropriated or other funds or assets in its custody or under
its control, from State, Federal, or other governmental agencies or political
subdivisions, or from private grants.

To give guidance and overall supervision to districts when such assistance is
required or acceptable.

To receive, file, and review permit applications and notices of claims and any
other documents regarding water uses and rights.

To serve as the repository for information gathered or filed under the
Mississippi Water Resources law.3*

Through its Bureau of Land and Water Resources, the Commission on Natural
Resources must study the existing water resources in Mississippi and formulate a
state water management plan.®** In formulating this plan, the commission must
consider a number of factors, including—

a theattainment of maximum beneficial use of water;

a the maximum economic development of water resources, consistent with
other uses;

a thecontrol of such water for the purposes of environmental protection,
drainage, flood control, and water storage;

the quantity of water available for application to a beneficial use;

the prevention of wasteful, uneconomical, impractical, or unreasonable
uses of water resources, including free-flowing wells;

%2\||ss. CODE ANN. § 51-3-15(2).

¥3For the list of the authorities and districts that are allowed to receive assistance from the Division of Regional Water
Resources, I1d. § 51-3-18.

¥4d. § 51-3-16 (1972).

¥91d. § 51-3-21(1)
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presently exercised domestic or exempted uses and permit rights;

the preservation and enhancement of the water quality of the State and the
provisions of the State water quality plan;

a the State water resources policy; and

a thealocation of surface water and ground water in those situationsin
which the Governor has declared an emergency situation.>*

In addition to the above duty, the commission has the following duties and powers:

To negotiate and recommend to the Mississippi Legislature compacts and
agreements regarding the state's share of water flowing in watercourses where a
portion of such water is contained within the territorial limits of a neighboring
state.®”

To enter upon private or public lands for the purpose of inspecting waterworks,
making surveys, or conducting tests or examinations necessary for the
gathering of information on water resources or uses, subject to responsibility
for any damage done to property entered.>*

To serve as the enforcement agency for the Permit Board when the board
determines that sanctions available to it are not sufficient to achieve
compliance with the laws.3*

Well drillers must be licensed®™® and keep accurate records on each water well
drilled and file areport containing such information to the State board of water
commissioners.®*

The board of water commissioners may revoke adriller'slicense if one of the
numerated grounds is established, including—
a materia misstatement in the application for license;

a willful violation of this chapter’s provision;
a obtaining license by fraud or misrepresentation;
a guilty of fraudulent or dishonest practices,

Q-

lack of competence asawell driller;
failure to file reports as required; and
a willful disobedience of reasonable orders, rules, regulation of the board.*?

Furthermore, like other state laws, the Mississippi law also imposes civil penalties
on persons who violate the license requirement or the board’ s order.**

%%M1ss. CODE ANN. § 51-3-21(1972 & Supp. 1993)

7|d, § 51-3-41 (1972).

381d. § 51-3-43.

914, § 51-3-55(1).

(. § 51-5-1. For qualifications for license, Id. § 51-5-3.
*1d. § 51-3-13.

*2|d. § 51-3-11.

(. § 51-5-17.
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Wisconsin (region 4).—In 1983, Wisconsin enacted the Groundwater Protection Standards
Law to regulate its ground water,** with the intent to minimize the concentration of
polluting substances in ground water by using numerical standardsin all ground
water regulatory programs.®® Wisconsin is among afew States that control ground
water through systematic numerical standards for regulatory programs.

The Department of Natural Resources has responsibility to establish enforcement
standard®® and devel op and operate a system for monitoring and sampling ground
water® The Department of Health and Social Services, however, isresponsible for
making recommendations to the Department of Natural Resources regarding
enforcement standards for public health concerns.®®

Each regulatory agency submits to the department alist of those substances that are
related to facilities, activities, and practices within its authority to regulate.** The
department must consider these substances according to the three categories and
rankings established by thislaw. The substances are classified in the following
three categories:

Category 1—If a substance is detected in ground water in concentrations in excess
of aFederal number for that substance.*® Category 1 includes the following
substances: aldicarb, arsenic, bacteria (as total coliform), barium, benzene,
carbofuran, chloride, chromium, color, copper, cyanide, fluoride, foaming agents
measured as methylene blue active substances (MBAYS), hydrogen sulfide, iron,
lead, manganese, methylene chloride, nitrate (including nitrite and nitrogen), odor,
radioactivity (specifically radium 226 and 228 and uranium), selenium, sulfate,
tetrachloroethylene, total residue, trichlorethylene, and zinc.®**

Category 2—If the substance is detected in ground water and is of public health or
welfare concern but is not detected in concentrations in excess of a Federal number,
or isone for which thereis no Federal number 3%

Category 3—If the substance has a reasonable probability of being detected in
ground water and is of public health or welfare concern.®®

The substance within its category is ranked as follows: The substances that pose the
greatest risks to the health or welfare of the Wisconsinites, taking into
consideration, among other things, other characteristics including carcinogenicity,
teratogenicity, mutagenicity, and interactive effects.®*

$4Groundwater Protection Standards, Wis. STAT. ANN. § 160.001 (West 1989 & Supp. 1993).
¥%d. § 160.001, For an interesting article about ground water contamination, see David A. Belluck & Sally L.
Benjamin, Groundwater Contamination, 63 Wis. LAw. 17 (1990).

%1d. § 160.07.

*71d. § 160.27.

389, § 160.07(3).

39 d., § 160.05(1).

%04, § 160.05(3)(a).

®hW|s. STAT. ANN. ,1983 Act 410, § 2038(4).

%24, § 160.07 (3) (a).

%39, § 160.05(3)(C).

4 ¢l. § 160.05(4).
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In determining whether a substance is of public health concern, the Department of
Natural Resources must take into account the degree to which the substance may—
a cause or contribute to an increase in mortality;

a cause or contribute to an increase in illness or incapacity, whether chronic
or acute;

a pose asubstantial present or potential hazard to human health because it
— causes or contributes to other adverse human health effects or changes
of achronic or subchronic nature even if not associated with illness or
physical, chemical or infectious characteristics; incapacity;** or

— causes or contributes to other effects reasonably related to public
health.3®

In determining whether a substance is of public health concern, the department
must take into account whether the substance may—
influence the aesthetic suitability of water for human use;

influence the suitability of water for uses other than human drinking water;

have a substantial adverse effect on plant life or animal life**" o

Qo Q

cause other characteristics reasonably related to public welfare.®®

Moreover, each regulatory agency must promulgate rules, with public participation,
according to the enforcement standard or a prevention action limit adopted by the
Department of Natural Resources.*®

The Wisconsin Underground Water Protection Standards Law is unique for setting
forth a specific provision regarding the participation of American Indian tribes and
bands. This provision provides that the Department of Natural Resources must
cooperate with American Indian tribes and bands with the approval of the tribal
governing body for the purposes of —
a providing advice and assistance to American Indians who wish to establish
aground water monitoring or regulatory program on the lands of any
American Indian tribe or band;

a obtaining for state use any information on ground water quality which
results from a monitoring program conducted by American Indians;

a using State resources to conduct ground water monitoring or regulatory
activities on the lands of any American Indian tribe or band; and

a sharing with an American Indian tribe or band the results of ground water
monitoring conducted by the department or other agencies that relate to the
potential contamination of ground water under the lands of that American
Indian tribe or band.*™

B\W\is. STAT. ANN. § 160.05(6)(b).
369 d, § 160.05(6)(C).

%7)d, § 160.05(6)(d).

%8| (1, § 160.05(6)(€).

%9d. § 160.21.

39d. § 160.36.
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lowa (region 5).—In 1987, lowa enacted the Groundwater Protection Act,*"* with the goal
of "prevent[ing] contamination of ground water from point and nonpoint sources of
contamination to the maximum extent practical, and if necessary . . . restor[ing] the
ground water to a potable state, regardless of present conditions, use, or
characteristics.”

The act states a number of ground water protection policies. They are asfollows:

Prevent further contamination of ground water from any source.

Require appropriate actions to prevent further contamination at the discovery of
any ground water contamination. These actions may consist of investigation
and evaluation or enforcement actionsif necessary to stop further
contamination as required under the ground water protection program
evaluation.®™

All personsin the State have the right to have their lawful use of ground water
unimpaired by the activities of any person which render the water unsafe or
unpotable.®™

All personsin the State have the duty to conduct their activities so asto prevent
the release of contaminants into ground water.>™

Documentation of any contaminant that presents a significant risk to human
health, the environment, or the quality of life must result in either passive or
active cleanup. In both cases, the best technology available or best management
practices will be used. The Department of Natural Resources shall adopt rules
that specify the general guidelines for determining the cleanup actions
necessary to meet the goals of the State and the general procedures for
determining the parties responsible. Until the rules are adopted, the absence of
rules will not be raised as a defense to an order to clean up a source of
contamination.®”’

Adopting health-related ground water standards may be of benefit in the overall
ground water protection or other regulatory efforts of the State. However, the
existence of such standards, or lack of them, will not be construed or used in
derogation of the ground water protection goal and protection policies of the
State.3”®

The department must take actions necessary to promote and assure public
confidence and public awareness. In pursuing this goal, the department must
make public the results of ground water investigations.*”

Education of the people of lowais necessary to preserve and restore ground
water quality. The content of this ground water protection education must
assign obligations, call for sacrifice, and change some current values.
Educational efforts should strive to establish a conservation ethic among

31 owa Groundwater Protection Act of 1987, lowA CODE ANN. § 455E.1 et seq. (West 1990 & Supp. 1993).
372|d, § 455E.4 (West 1990).

$3)d, § 455E.5(1).

374 dl. § 455E.5(2). Id. § 455E.8(1).

375]d. § 455E.5(3).

376|d. § 455E.5(4).

3771d. § 455E.5(5).

378 dl. § 455E.5(6).

3791d. § 455E.5(7).



76 Natural Resources Conservation Laws

lowans and should encourage each |owan to go beyond enlightened self-
interest in the protection of ground water policy.*°

The Department of Natural Resources is designated as the primary agency to
coordinate and administer ground water protection programs for lowa.**' The
director of the department has a number of powers and duties including—
a developing and administering a comprehensive ground water monitoring
network;>*

a including in the annual report the number and concentration of
contaminants detected in ground water;**

a reporting to the U.S. EPA any data concerning the contamination of ground
water by a contaminant not regulated under the Federal Safe Drinking
Water Act;**

a completing ground water hazard mapping of the State and making the
results available to State and local planning organizations;*

a establishing system(s) within the department for collecting, evaluating, and
disseminating ground water quality data and information;*®

a developing and maintaining a natural resource geographic information
system and comprehensive water resource data;**’

a developing, and adopting by administrative rule, criteriafor evaluating
ground water protection programs;*®

a taking any action authorized by law, including investigatory and
enforcement actions;*°

a disseminating data and information to the public to the greatest extent
practical;*° and

a developing aprogram, in consultation with the Department of Education
and the Department of Environmental Education, regarding water quality
issues that shall be included in the minimum program required in grades
seven and eight.**

The Environmental Protection Commission is authorized to adopt rulesto
implement this law.**?> Moreover, political subdivisions are encouraged to
implement ground water protection policies within their jurisdictions as long as the
implementation is consistent with the department's rules.>*

%0 owa CODE ANN. § 455E.5(8).

1d, § 455E.7. The Department of Natural Resources is created under § 455A.2.
%2|q, § 455E.5(1).

), § 455E.5(2).

)¢, § 455E.8(3).

5| (J. § 455E.8(4).

30| (], § 455E.8(5).

37| (|, § 455E.8(6) (West 1990).

%8| (|, § 455E.8(7).

%9 (|, § 455E.8(8).

390|(J, § 455E.8(9).

®1d, § 455E.8(10).

%211, § 455E.9 (West 1990). The Environmental Protection Commission was created under § 455A.6.
%3¢, § 455E.10(2).
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The lowa Groundwater Act provides that a ground water protection fund isto be
created in the state treasury.®** From this fund, a number of accounts are created,
including a solid waste account,*® the agriculture management account,** a
household hazardous waste account,®’ a storage tank management account,*® and
an oil overcharge account.®®

Nebraska (region 5).—The Nebraska Ground Water Management Act and Protection Act
covers three particular areas: ground water control areas, ground water
management areas, and special protection areas.*®

Under this act, the Nebraska L egislature emphasizes that ground water is one of the
most valuable natural resources.** Following the reasonable use doctrine, every
landowner is entitled only to areasonable and beneficial use of the ground water
underlying such person's land.*?

The Nebraska Act provides that the director may designate a control area,
following a hearing and evaluation.*® The evaluation consists of avariety of parts,
including—

a relevant hydrologic and water quality data;

a history of development; and

a projection of effects of current and new devel opment, and whether such
development and use of ground water supply has caused or islikely to
cause an inadequate ground water supply or dewatering of an aquifer
within the reasonably foreseeable future.***

In addition to the previously mentioned criteria, the director must consider other
factors such as—
a whether conflicts between ground water users are occurring or may be
reasonably anticipated; or

a whether ground water users are experiencing (or will experience within the
foreseeable future) substantial economic hardship as adirect result of
current or anticipated ground water development or use.*®

At the hearing, all interested persons are permitted to appear and present
testimony.“® If the director determines that a control area shall be established, the
director must consult with the State agencies, including Conservation and Survey
Division of the University of Nebraska, the Nebraska Natural Resources

¥4 0owA CODE ANN. § 455E.11(1).
%91d. § 455E.11(2)(a) (West 1990 & Supp. 1993). Id. § 455E.11(2)(b).
%1 d. § 455E.11(2)(b).
¥7|d. § 455E.11(2)(C).
%% d. § 455E.11(2)(d) (West 1990).
91 d. § 455E.11(2)(€).
“ONebraska Ground Water Management And Protection Act, NEB. REV. STAT. § 46-656 et seq. For an interesting
article regarding Nebraska' s Groundwater Control Law and nitrate contamination control, see Susan A. Schneider, The
regulation of Agricultural Practicesto Protect Groundwater Quality: The Nebraska Model for Controlling Nitrate
Contamination, 10 VA. ENVTL. L.J. (1990).
ﬁ; Nebraska Ground Water Management And Protection Act, NEB. REV. STAT. § 46-656
Id.
314, § 46-658(1).
o4,
“®NEB. REV. STAT. § 46-658(2)
“%|d. § 46-658(4)(b).
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Commission, the Department of Environmental Control, and affected district(s).*’
In determining the boundaries of the control area, the director must also consider a
number of provided factors.*® Once the boundaries have been determined, the
director is required to issue an order designating such area as the control area and
provide notice of the order.”® The act allows the control area's modification or
dissolution; however, it emphasizes that modification or dissolution may not be
initiated more often than once a year.*

A permit is required to construct awell in acontrol or management area.*** An
application for apermit or alate permit is denied only if the district in which the
proposed well isto be located finds that—
a thelocation or operation of the proposed or other work would conflict with
any regulations or controls adopted by the district;

a the proposed use would not be a beneficial use of water for domestic,
agricultural, manufacturing, or industrial purposes; or

a theapplicant did not act in good faith in failing to obtain atimely permit
(in the case of alate permit only).*?

Moreover, when the permit is approved, the applicant must start construction as
soon as possible after the date of approval. If the applicant fails to complete the
project within the permit's terms, the district may withdraw the permit.*

Regardless of whether or not any portion of adistrict has been designated as a
control, management, or special ground water quality protection area, adistrict has
anumber of powersto administer and enforce this act. These powers include—
a adopting and promulgating rules and regulations necessary to discharge the
administrative duties assigned in the act;

a requiring such reports from ground water users as may be necessary;

a conducting investigations and cooperating or contracting with agencies of
private corporations or any association or individual on any matter relevant
to the administration of the act;

a reporting to and consulting with the Department of Environmental Control
on all matters regarding the entry of contamination or contaminating
materials into ground water supplies; and

a issuing cease and desist orders, following 10 days' notice to the person
affected.” However, before any rule or regulation is adopted, a public
hearing must be held.**

Following the designation of any area as a control area, the district must hold a
public meeting to determine the type of control to be imposed within that control
area.”® The district may adopt one or more of the following types of control—

“’NEB. REV. STAT. § 46-658(4)(C).

408| d

9|, § 46-658(4)(e).

41014, § 46-658(4)(b)
41114, § 46-659(1).
121§ § 46-660.
3|, § 46-662.
44, § 46-663.
4150, § 46-663.01
4199, § 46-665.
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a determinethe permissible total withdrawal of ground water for each day,
month, or year and allocate such withdrawa among the ground water
users,

a adopt asystem of rotation for use of ground water;

a adopt well-spacing requirements more restrictive than those provided by
this act; and

a adopt and promulgate such other reasonable rules and regulations as are
necessary to carry out the purpose for which a control areawas
designated.*”

New Mexico (region 6).—In 1990, New Mexico enacted the Ground Water Protection Act,
that was amended in 1992, to
"provide substantive provision and funding mechanisms that will enable
the state to take corrective action at sites contaminated by leakage from
underground storage tanks.” 8

This act created a seven member underground storage tank committee, which
consists of one secretary (or its designee) and six appointed members.*® The
membership of the committee reflects the New Mexico Legislature's great concern
about contaminating leakage into ground water. The committee consists of
individuals from different groups such as the fire protection districts, elected local
government officials, wholesalers of motor fuels, independent retailers of motor
fuels, individual s knowledgeable about corrective actions in connection with
leaking underground storage tanks, and private citizens or interest groups.*”

The six appointed members have staggered appointments, that is, two for 1 year,
two for 2 years, and two for 3 years.** Staggered opportunities are used to ensure
management continuity. For example, if the terms of two members expire and two
new members are appointed to the board, the business of the board would still
continue because four members' terms have not expired.

The act authorizes the committee to:
Recommend proposed regulations to the board or the secretary.
Establish procedures, practices, and policies governing the committee's
activities.
Review all proposed corrective action plans of the department and submit
comments on the plans to the secretary.

Review all proposed payments from the corrective action fund and submit its
comments on the proposed payments to the secretary.*?

The Environmental Protection Board is authorized to adopt regulations for
establishing priorities for corrective action at sites contaminated by underground
storage tanks, after recommendations from the underground storage tank

“NEB. REV. STAT. § 46-666(1).

“BGround Water Protection Act, NEw MEXICO STAT. ANN. § 74-6B-2 (Michie Supp. 1993).
“191d. § 74-6B-4.A.

420|d. §

“2ld. § 74-6B-4.B.

42|(, § 74-6B-4.C.
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committee.””® However, only the Department of the Environment can make
expenditures from the corrective action fund in accordance with regulations
adopted by the board or the secretary.***

The New Mexico Ground Water Protection Act also creates a corrective action
fund.*” From it an owner or operator who has or will perform corrective action, in
accordance with applicable environmental laws and regulations, can apply to the
department for payment of the costs of corrective action.”® In 1992, the New
Mexico Legisature appropriated $200,000 from the corrective action fund.
However, this appropriation was made upon two contingencies—

a the Department of the Environment adopts regulations pursuant to the 1992

act, and

a any unexpended or unencumbered balance remaining at the end of this
fiscal year will revert to the action fund.*”*’

In 1993, the legislature also appropriated $2,000,000 from the State road fund and
$3,000,000 from the corrective action fund to the Department of Finance and
Administration to pay for studies, services, and corrective activities associated with
the Terrero mine cleanup project and reclamation of the El Molino mill tailings
site. The 1993 appropriation also demanded reversion of any unexpended or
unencumbered balance to the fund from which the appropriation was made.**

The New Mexico Act isunique, for it created an early response team, responsible
for requests from municipalities or counties for advice and technical assistance
regarding alleged releases from underground storage tanks owned or operated by
the municipalities or counties.*”

Texas (regions 6 & 7).—Because ground water is an important resource in Texas,” Texas
Underground Water Conservation Districts law is detailed and complete.”®" Under
the general provision, it recognizes and declares that the ownership and rights of
the ground water belong to the landowner and his or her lessees and assigns.**? It
further specifies that the laws and administrative rules regarding the use of surface
water do not apply to ground water,** and the rules adopted by adistrict apply only
within the boundaries of the districts.”*

“NEw MEXICO STAT. ANN. § 74-6B-7.B

42|, § 74-6B-7.C.

“2(, § 74-6B-2 (Michie Supp. 1993).

“%|d, § 74-6B-13

“27_aws 1992, ch. 64, § 12, effective March 9, 1992.

“%%_aws 1993, ch. 366, § 3G, effective June 18, 1993.

“2)(, § 74-6B-12 (Michie Supp. 1993).

40D L. Reddell & J.M. Sweeten, Management of Groundwater Through Underground Water Conservation Districtsin
Texas, NON-POINT WATER QUALITY CONCERNS—LEGAL AND REGULATORY ASPECTS, 1989 National Symposium,
American Society of Agricultural Engineers 100 (1989).

“1Ynderground Water Conservation Districts Law, TEX. WATER CODE ANN. § 52.001 et seq. (West 1972 & Supp. 1995)
“2|d. § 52.002 (West 1972). Under the common law of Texas, the owner of land owns soil and percolating water,
which is part of soil. U.S. v. Shurbert (C.A. 1965), 347 F.2d 103. Underground water includes water percolating below
surface and does not include subterranean streams or underflow of rivers. Bartley v. Sone (Civ. App. 1975),

527 SW.2d 754.

“STEX. WATER CODE ANN. § 52.003 (West 1972).

“4|d. § 52.004 (West Supp. 1995).
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The act provides that the ground water conservation district may be created in one
of three ways:

By a special legidative act.™

By petition to the Texas Water Commission by landowners or land operatorsin
the proposed district.*®

By the Texas Water Commission identifying critical ground water areas of the
State.*’

The first mechanism is self-explanatory; the Texas Legidature may create adistrict
onitsown initiative.

The process of creating adistrict by petition by the landownersis similar to the
creation of soil conservation districts: the petition requesting creation of adistrict
must be filed and signed by a majority of landowners,”*® notice of the petition must
be given, and a public hearing must be held;** findings of public benefit or utility
must be completed,* and grant or denial of petition must follow.**

The provision establishing critical ground water areas provides that after an areais
designated critical by the Texas Water Commission,** the voters have a number of
options, including—

a voting to create anew ground water conservation district,

a voting to joint an existing ground water conservation district, or
a voting not to do anything.

However, if the votersreject the creation of adistrict after being designated as a
critical area, the area becomes ineligible to receive State financial assistance (low-
interest loans or grants) to develop water supplies or water treatment systems.*

The Texas law also provides for adding certain territory not included in a district
into an already existing district by petition,*** consolidating two or more districts
into one district, and dissolving a district.**

Districts may be formed to conserve, preserve, protect, recharge, and prevent waste
of the underground water reservoirs or their subdivisions and to control subsidence
caused by ground water withdrawals.**" Districts are authorized with both
mandatory and encouraged duties.

“®TEx. WATER CODE ANN. § 52.022.(1), amended by Acts 1985.

4% d. § 52.031, added by Acts 1985.

“71d, § 52.052 to 52.056 (West Supp. 1995), added by Acts 1985.

4. §52.033. 1d. § 52.031 (West Supp. 1995), added by Acts 1989. If there are more than 50 landownersin the
proposed district, the petition must be signed by at least 50 of those landowners. 1d.

4% d. § 52.032 (West Supp. 1995), added by Acts 1989.

“9d, § 52.033, added by Acts 1989.

“!1d. §52.033.

42|(, § 52.053 (West Supp. 1995), added by Acts 1989.

“31d, § 52.063, renumbered by the 1989 amendment from § 52.0611, amended by Acts 1991.

44 (. § 52.525, added by Acts 1989, and amended by Acts 1991, 72nd Leg., ch. 701, § 8, eff. Sept. 1, 1991.
48 d, § 52.541 (West Supp. 1995), added by Acts 1989.

481, § 52.501, renumbered from § 52.401 by Acts 1985, amended by Acts 1989. The 1989 amendment repealed
subsec. (c) of the former § 52.401, which provided that the section did not apply to any district composed of territory
in more than one county.

“71d. § 52.021 (West Supp. 1995).
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Mandatory duties for ground water conservation districts include:

Develop a comprehensive management plan for the most efficient use of
ground water and for controlling and preventing waste of ground water and
subsidence.*®

Keep records of drilling, equipping, and completing of water wells and of the
production and use of ground water.**

Require that accurate drillers' logs be kept of water wells and that copies of
drillers logs and electric logs be filed with the district,*°

Require a permit for the drilling, equipping, or completing of wells that
produce more than 25,000 gallons per day,*" or for substantially altering the
size of wells or well pumps, or for all of these operations.***

Provide information to the commission and water development board regarding
its plans and activities in conserving and protecting ground water resources.*

Perform an annual audit of financial records,*™* which must be open to
inspection.*®

Operate on the fiscal year basis.**®

Prepare and approve an annual budget.*’
Hold a public hearing on the annual budget.**®
Publish all their rules and regul ations.**®

Encouraged activities of the ground water conservation districts are as follows:

Make and enforce rules to conserve, preserve, protect, recharge, control
subsidence, and prevent ground water waste.*®

Carry out research projects, develop information, and determine the limitations
that should be made on withdrawing ground water.***

Develop plans for the most efficient use of ground water.

Collect information regarding the use of ground water and the practicability of
recharging a ground water reservoir.*®?

“®TEX. WATER CODE ANN. § 52.160.

“9d. § 52.164. The 1985 amendment renumbered this section from former § 52.112 and in the text of this section
substituted "shall” for "may". In other words, this duty was not mandatory before the 1985 amendment.

0 1d. § 52.164. The 1985 amendment renumbered this section from the former § 52.112 and in the text substituted
"shall" for "may". In other words, this duty was not mandatory before the 1985 amendment.

*11d. § 52.168. The 1985 renumbered this section from the former § 52.116 and substituted "'25,000" for "100,000",
meaning that, permit may be needed only if awell is expected to produce 100,000 gallons of water per day. For other
exceptions from permit requirement, see § 52.170.

“2TEx. WATER CODE ANN. § 52.166. The 1985 amendment renumbered this section from the former § 52.114 and it
substituted "shall" for "may", meaning that, this duty was not mandatory before the 1985 amendment.

“31(, § 52.173.-This section is added by Acts 1985, 69th Leg., ch. 133, § 5.01 and was slightly amendment in 1989.
| d., § 52.252 (West Supp. 1995), added by Acts 1985, 69th Leg., ch. 133, § 5.01.

(. § 52.253, added by Acts 1985.

461d. § 52.251.

*71d, § 52.254, added by Acts 1985.

*81(, § 52,255,

*91d, § 52.152, renumbered from § 52.102 by Acts 1985.

401d, § 52.151 (West Supp. 1995).

*11d, § 52.161.

“21d, § 52.162.
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Publish its plans and the information it devel ops, bring them to the attention of
the users of ground water in the district, and encourage the users to adopt and
use them.*®

Provide the spacing for water wells and regulate the production of water from
wells.*

Enforce the Underground Water Conservation District law and its rules by
injunction, mandatory injunction, or other appropriate remedy in a court of
competent jurisdiction.*®

Acquire land and construct facilities and equipment to recharge the aquifer.*®®

Purchase, well, transport, and distribute surface water or ground water for any
purpose.*®’

Exercise the power of eminent domain to acquire by condemnation afee simple
or other interest in property located within the district if the property interest is
necessary to the exercise of the authority conferred by the Underground Water
Conservation District Law.*®

Make surveys of ground water reservoir or subdivision and surveys of facilities
for devel opment, production, transportation, distribution, and use of water.*®

Levy taxes annually to pay for bonds, operating, and maintenance expenses.*”

In addition to the above powers, the ground water conservation districts which were
created by the Texas Legislature for specific purposes (i.e., prevention of land
subsidence or carrying out a specific recharge project) may have specific powers
and duties that were given to them in their enabling legislation.**

The Texas law provides that the governing body of adistrict is the board of
directors, which consists of not less than 5 and not more than 11 directors elected
for a4-year term.*”? These directors are el ected according to the precinct method;
that is, the residents in each e ect one member to the board of directors.

precinct.*”® Midterm vacancies are filled by appointment of the board until the next
election for directors.*”* The board of directors responsibilities include
administering the district's programs, approving rules and regulations related to
underground water, and approving the district's annual budget. It is also allowed to
hire a staff to conduct daily affairs of the district. The staff may alsoinclude a

“6*TEX. WATER CODE ANN. § 52.163.

4. 8 52.169, renumbered from former § 52.117 by 1985 amendment.

4. § 52.153 (West Supp. 1995). The 1985 amendment renumbered this section from former § 52.103 and inserted
"this chapter and".

461, § 52.155. This section is renumbered from § 52.104 and amended by Acts 1985.

7|d. § 52.156. This section is renumbered from § 52.105 and amended by Acts 1985.

48 (. § 52.157, added by Acts 1985.

“9d, § 52.159 (West Supp. 1995), renumbered and amended by the 1985 amendment.

41d. § 52.351.

471D .L. Reddell & J.M. Sweeten, Management of Ground water Through Underground Water Conservation Districts
in Texas, NON-POINT WATER QUALITY CONCERNS—L EGAL AND REGULATORY ASPECTS, 1989 National Symposium,
American Society of Agricultural Engineers 103 (1989).

“"2TEX. WATER CODE ANN. § 52.1181 (West Supp. 1995), added by Acts 1989, eff. Sept. 1, 1989.

47%d, § 52.102 (noting that the precinct method is prescribed by Chapter 12, page 1105, Special Laws, Acts of the 46th
Legislature, Regular Session, 1939).

4"|d. § 52.110 (West Supp. 1995), added by Acts 1989.
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general manager who has full authority in management and operations of the
district's affairs, and is subject only to orders of the board.*®

Idaho (region 8).—Idaho preservesits ground water through its Ground Water
Management Districts law*” that provides that a ground water conservation district
may be formed by petition to the Department of Water Resources by landownersin
the proposed district.*”

According to this law, a 3-member board of directors will govern each district,
where each must be awater user or arepresentative of awater user within the
district.*”® Thefirst board of directors will be appointed by the director of the
Department of Water Resources, where one member will serve for 3 years, one for
2 years, and one for 1 year. Vacancies are filled by appointment.*”

To manage ground water effectively, districts are charged with the following
mandatory duties:
Manage and conduct the business and affairs of the district.

Employ and appoint agents, employees, or officers to perform the duties
prescribed by districts or by this law.

Incur indebtedness for the purpose of financing repair or abandonment of wells
in the districts.

Levy assessments for the retirement of indebtedness incurred.

Contract with owners of wellsin the district that require repair or abandonment
as ordered by the director of the Department of Water Resources.

Contract with the director to evaluate proposed contracts with well ownersto
evaluate the repairs or other work.

Adopt rules and regulations.
Accept gifts and grants in furtherance of the purposes of thislaw.

Enter upon any land to make inventories, surveys, and monitoring or
construction inspections.

Do any and every lawful act necessary to carry out the provisions of this law.
Report to the director concerning the operations of the district.
Submit to the director an annual financial report.*°

After the formation of adistrict, water users who are included within the district

can file with the board a petition requesting exclusion from the district.”®* Water
users must satisfy the grounds for exclusion set forth by the law. The water users

4"TEX. WATER CODE ANN. § 52.118, added by Acts 1989.

“®Ground Water Management Districts Law, IDAHO CODE § 42-5101 et seq.
“7d. § 42-5102.

8. § 42-5104(1).

“dl. § 42-5104(2)-(3).

(. § 42-5112.

“81d. § 42-5128.
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must show that they either will not be benefited by the functioning of the district*®
or have not benefited by the functioning of the district.”®

Idaho also protects the quality of ground water through its Ground Water Quality
Protection Act* This act maintains ground water for beneficial uses such as for
drinking water and for industrial and agricultural water supplies.

The act designates the Department of Health and Welfare as the primary agency for
coordinating and administering ground water quality protection programs for the
State.*® Together with the Department of Water Resources, the Department of
Agriculture, and the Ground Water Quality Council, these agencies:*®

Implement a ground water monitoring plan.*’

Prepare an annual report detailing the amount and concentration of pollutants
in ground water by location.*®

Establish a system or number of systems within the state departments and
political subdivisions for collecting, analyzing, and distributing ground water
quality datainformation.;*®

Develop water and natural resource information systems that are accessible to
the public.*®

Upon consultation with the Ground Water Quality Council, the Board of Health
and Welfare may adopt ground water quality standards for contaminants for which
the Administrator of the Environmental Protection Agency has fixed drinking water
maximum contaminant levels.** The board may also adopt standards for
contaminants for which the administrator has not established such drinking water
maximum contaminant levels provided that they meet with the goals of this act.

The Ground Water Quality Council is responsible for developing and administering
aground water quality protection plan.*? This plan shall outline the State’ s policy
for protecting its ground water by considering existing beneficial uses of ground
water*® and by identifying programs that protect ground water quality.*** The plan
involves proposing legislation to protect ground water quality aswell as
establishing administrative and economic programs for this goal.** Furthermore,
the plan includes recommendations for the establishment of a comprehensive
ground water monitoring network and for instituting programs to foster public

“&2|pAHO CODE § 42-5126 (1)(a). Petition based on this ground must be filed within 90 days after the adopting of a
resolution to incur indebtedness. Petition filed after this period must show good cause for the delay to be considered.
“d. § 42-5126(1)(b). It should be noted that petition based on this ground must be filed no later than 5 years after the
adoption of aresolution to incur indebtedness.

49, § 39-102.
5|4, § 39-120(1).
46|, § 39-120(2).

%719, § 39-120(2)(a).
%84, § 39-120(2)(b).
%9, § 39-120(2)(C).
4014, § 39-120(2)(d).

119, § 30-120(4).
4219, § 39-123(1).

319, § 39-123(2)(b).
949, § 39-123(2)(C).
459, § 39-123(2)(dl).
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awareness of ground water protection. All State agencies must incorporate this
ground water quality protection plan in their programs.*®

Utah (region 8).—Utah Appropriation Law provides that appropriation of water must be
for some useful and beneficial purpose, and, as between appropriators and relying
on the doctrine of prior appropriation, the person first in time shall befirst in
rights.*”’

All persons must apply to the state engineer before commencing the construction,
enlargement, extension, or structural alteration of any ditch, canal, well, tunnel, or
other distributing works.*® After receiving the application, the state engineer must
examine and determine whether to issue atemporary permit to appropriate water
for beneficia purposes,*® or to approve or reject the application.>® Moreover,
before the application is granted or denied, any person interested in the
appropriation may file protest with the state engineer.™*

In addition, the Utah law sets up a priority standard among appropriators that gives
appropriators priority among themselves according to the dates of their respective
appropriations. Each appropriator is entitled to receive his or her whole supply
before any subsequent appropriator can have any right. Furthermore, in times of
scarcity, the use for domestic purposes, without unnecessary waste, has preference
over use for al other purposes, and the use for agricultural purposes has preference
over use for any other purpose except domestic use.*?

The Utah Appropriation law provisions that are applicable to wellsin al areas of
the State are as follows:

All well and tunnel drillers must report to the state engineer data relating to
each well or tunnel failure to comply with this requirement isa class B
misdemeanor.*®

All well drillers must be licensed.>*

Well drillers may replace an existing well with areplacement well within a
radius of 150 feet from the existing well upon first approval by the state
engineer.>®

All well drillers must comply with the rules enacted by the state engineer under
the Appropriation law.>*

“%|pAHO CODE § 39-126.

“TAppropriation, UTAH CODE ANN. § 73-3-1 (1989 & Supp. 1994).-For a description of the early history of Utah's
water laws, see Little Cottonwood Water Co. v. Kimball, 76 Utah 243, 289 P. 116 (1930). For an interesting article on
the priority in ground water, see Water Quality Control: The Reality of Priority in Utah Ground water Management,
1992 UTAH L. REV. 491.

“%UTAH CODE ANN. § 73-3-2 (Supp. 1994).

“®|d, § 73-3-5.5 (1989).

*0|d. § 73-3-8.

0 d, §73-3-7.

2|d. § 73-3-21.

3d, § 73-3-22.

1 d. § 73-3-25(1).

*®|d, § 73-3-28 (1989).

%1d. § 73-3-25(2).
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Oregon (region 9).—Oregon State L egidature controls ground water through the enactment
of its Ground Water Act of 1955°" that recognizes and declares that a reasonable
control of water belongs to the public. To preserve public welfare, safety, and health,
it states the following ground water protection policies:

Provision must be made for the final determination of relative rightsto
appropriate ground water everywhere within Oregon and of other matters with
regard thereto through a system of registration, permits, and adjudication.>*®

Rights to appropriate ground water and priority thereof must be acknowledged
and protected, except when, under certain conditions, the public welfare,
safety, and health require otherwise.>®

Beneficia use without waste, within the capacity of available sources, must be
the basis, measure, and extent of the right to appropriate ground water.>*°

All claimsto rights to appropriate ground water must be made a matter of
public record.>*

Adequate and safe supplies of ground water for human consumption must be
assured, while conserving maximum supplies of ground water for agricultural,
commercial, industrial, thermal, recreational, and other beneficial uses.*

The location, extent, capacity, quality, and other characteristics of particular
sources of ground water must be determined.*

Reasonabl e stable ground water levels must be determined and maintained.®*

Depletion of ground water supplies below economic levels, impairment of
natural quality of ground water by pollution, and wasteful practicesin
connection with ground water must be prevented or controlled within
practicable limits.>*

Whether wasteful use of ground water, impairment of or interference with
existing rights to appropriate surface water, declining ground water levels,
ateration of ground water temperatures that may adversely affect priorities or
impair the long-term stability of the thermal properties of the ground water,
interference among wells, thermal interference among wells, overdrawing of
ground water supplies or pollution of ground water exists or impends,
controlled use of the ground water concerned must be authorized. When such
voluntary joint action is not taken or isineffective, controlled use must be
imposed under voluntary joint action by the Water Resources Commission, by
the ground water users concerned whenever possible, and by the commission
under the police power of the State.>'

L ocation, construction, depth, capacity, yield, and other characteristics of and
matters in connection with wells must be controlled in accordance with the
purposes set forth in this section.®’

%’Ground Water Act of 1955, OR. REV. STAT. § 537.505 to 537.799 (1991).
508) |, § 537.525(1).

59 ¢, § 537.525(2).

504, § 537.525(3).

11§, § 537.525(4).

512|d. § 537.525(5) (1991).
53¢, § 537.525(6).

54 ¢, § 537.525(7).

5159, § 537.525(8).

519 dl, § 537.525(9).

517)d, § 537.525(10).
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All activitiesin the State that affect the quality or quantity of ground water
must be consistent with the goal set forth in Ground Water law.>*®

The act exempts the use of ground water from the law for—
a stockwatering purposes;®*®

a watering any lawn or noncommercial garden not exceeding one-half acrein
H -520
size;

a watering the lawns, grounds, and fields not exceeding 10 acresin area of

schools located within acritical ground water area;*

a single or group domestic purposes in an amount not exceeding 15,000
gallons a day;*%

down-hole heat exchange purposes;** or
5,000 gallons a day.>*

However, the use of the above exempt ground water use must be beneficial and
constitute a right to appropriate ground water equal to that established by issuance
of aground water right certificate.®® Moreover, after declaration of a ground water
management area, all persons must apply for water permits even if the use of
ground water falls within the exempt provisions (fee for such permit is not
required).>®

The Oregon law sets forth the following situations where the Water Resources
Commission may designate an area a critical ground water area:®

Ground water levelsin the areain question are declining or have declined
excessively.

A pattern of substantial interferenceis present between wells within the areain
guestion.

A pattern of or potential interference exists between wells of ground water
claimants or appropriators within the area in question with the production of
geothermal resources from an area as regulated under the Water | mprovement
Districts Law.

A pattern of substantia interference between wells within the areain question

and—

a anappropriator of surface water whose water right has an earlier priority
date, or

a arestriction imposed on surface water appropriation or a minimum
perennial stream flow that has an effective date earlier than the priority
date of the ground water appropriation.

S80R. REV. STAT. § 537.525(11) (1991).
5191d, § 537.545(1)(a).

52, § 537.545(1)(b).

52114, § 537.545(1)(C).

52, § 537.545(1)(d).

53], § 537.545(1)(e) (1991).

524|d, § 537.545(1)(f).

525 d, § 537.545(2).

52, § 537.545(4).

5271d, § 537.730.
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Ground water temperatures in the areain question are expected to be, are
being, or have been substantially altered.

The purity of the ground water in the areain question has been or reasonably
may be expected to become polluted to an extent contrary to public welfare,
health, and safety.

The available ground water supply in the areain question is being or is about to

be overdrawn.
The Oregon Ground Water Act provisions that apply to wellsin all areas of the
State are asfollows:

Registration is required and a permanent record must be kept. Failure of such
registration statement creates a presumption that such claim has been
abandoned.

Permits are required for new and replacement wellsin new locations.
Water well constructors must be licensed.

Wl construction contractors must have a surety bond or an irrevocable letter
of credit issued by a commercial bank.

WeEell construction contractors must file areport to the Water Resources
Commission before commencing the construction of the well.

Well owners or operators must conduct a pump test at least once every 10 years

and report the results of that test to the Water Resources Commission. Well
owners or operators whose ground water use falls within the exempt uses
provisions are exempt from this requirement.

The Oregon law is uniquein that it declares that because the Oregon Legidative
Assembly finds that ground water protection is amatter of statewide concern, no
ordinance, order or regulation can be adopted by alocal government to regulate the
ingpection of wells, construction of wells or water well constructors subjection to
regulation by the Water Resources Commission or the Water Resources
Department under the Water Well Constructions law.®

In addition to any other remedies provided by law, the Water Resources Commission

may impose a civil penalty against any person who, in the construction of awell,
violates any provision of the Oregon Ground Water Act.>*

California (region 10).—Acknowledging that ground water is subject to impairment in

quality and purity,>* directly caused by improper construction and abandoned

water, cathodic protection, and ground water monitoring wells,* the California
Legidature enacted the Water Wells and Cathodic Protection Wells law to address
this problem.>*

528\ ater Well Constructors law is covered in OR. REV. STAT. § 537.747 to 537.795 (1991).

9|d. § 537.792.

0\ ater Wells and Cathodic Protection Wells, CAL. WATER CODE § 13700 (West 1992).

3l d, § 13701.
5%1d. § 13700-13806.
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The law defines water well as “any artificial excavation constructed by any method
for the purpose of extracting water from, or injecting water into, the underground,”
and specifically excludes from the definition, thus exempts from the law—
a oil and gaswells, or geothermal wells constructed under the jurisdiction of
the Department of Conservation, or

a wellsused for the purpose of dewatering excavation during construction or
stabilizing hillsides or earth embankments.>*

However, al persons who engage in conversion of wells are subjected under this
Water Wells and Cathodic Protection Wells law.>

Cathodic protection well is“any artificial excavation in excess of 50 feet
constructed by any method for the purpose of installing equipment or facilities for
the protection electrically of metallic equipment in contact with the ground.” 5
Furthermore, monitoring well is“any artificial excavation by any method for the
purpose of monitoring fluctuationsin ground water levels, quality of ground water,
or the concentration of contaminants in ground water.” >

Under this law, all persons who intend to dig, bore, drill, deepen, or reperforate,
abandon, or destroy awater well, cathodic protection well, or monitoring well must
file areport to the department. The report includes—

a thewell'sdescription,

a proposed date of well's construction,
a theintended use of the well, and
a

the work to be done and description of construction type.>’

After completion of any of the described activities, such persons must also filea
completlon report, describing—
a thedescription of the well site,

adetailed log of the well,

the description of type of construction,

the details of perforation,

methods used for sealing off surface or contaminated water,
methods for preventing contaminated water,

well driller's signature, and
other requirements the department may require,>®

2 Q Q Q9 D

However, the law exempts all wells constructed for the purpose of monitoring the
presence of ground water that has adversely affected, or threatens to adversely
affect, crop root zones, from all reporting requirements.>*

583CaL. WATER CoDE § 13710.

*d. § 13753.
4. § 13711.
%|d. § 13712.
|d. § 13750.
%1 d. § 13751.
*d. § 13712.5.
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All persons must have awater well contractor's license before undertaking any
activity such as digging, boring, drilling, deepening or reperforating, abandoning,
or destroying awater well, cathodic protection well, or amonitoring well.>*

After conducting mandatory studies and investigations,** the department must file
areport, recommending standards for water well, protection well, and monitoring
well construction, maintenance, abandonment, and destruction, to the appropriate
regional water quality control board and to the State Department of Health
Services.>? Moreover, the State board is required to adopt a model water well,
cathodic protection well, and monitoring well drilling and abandonment ordinance
implementing the department's standards.>” If such ordinance is not adopted, the
State board will circulate the model ordinances to all cities and counties.>*

After receiving such report, the regional board must hold a public hearing to
establish well standards for the areainvolved.> Each county, city, or water agency
must also adopt an ordinance that meets or exceeds such standards.>® If an agency
failsto do so, the model ordinance adopted by the State board will take effect and
will be enforced by the county or city and have the same force and effect as if
adopted as a county or city ordinance.>”’

If the regional board finds that the standards are necessary in any areato protect the
quality of water used for any beneficial use, it will determine the areato be
involved and report to each affected county and city in the area.>* After receiving
the report, the affected county and city must adopt an ordinance establishing
standards for the area designated by the regional board.>* If a county or city failsto
do so, the standards will take effect and be enforced.>®

The California Legislature also enacted the Pesticide Contamination Prevention Act
to reduce ground water pollution®" caused by pesticides because “pesticide
contaminants and other organic chemicals are being found at an ever increasing
rate in underground drinking water supplies.” >

The law requires all persons registering an economic poison for agricultural use to
submit to the director the following information®>*—
a water solubility;

a vapor pressure;
a theoctanol-water partition coefficient;

*0CAL. WATER CoDE § 13750.5.

>11d. § 13800.

>21d. § 13800.

*31d. § 13801(b).

*1d. § 13801(b).

*91d. § 13801(a). The regional board may hold a public hearing with respect to any area regardless of whether it has
received the report or not, if it has the necessary information that standards may be needed. Id.
>91d. § 13801(c).

*|d. § 13801(d).

>9|d. § 13802.

>91d. § 13803.

%1d. § 13805.

%l d. §13141.

%2 d. § 13141(c).

%31d. § 13143.
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a the soil adsorption coefficient, is“ameasure of the tendency of economic
poisons, or their biologically active transformation products, to bond to the
surfaces of soil particles’; >

a Henry'sLaw constant, is“an indicator of the escaping tendency of dilute
solutes from water and is approximated by the ratio of the vapor pressure to
the water solubility at the same temperature”;** and

a dissipation studies, including field dissipation, aerobic and anaerobic soil
metabolism, hydrolysis, and photolysis.

Thisinformation must be submitted for each active ingredient in each registered
economic poison.®® This information must also be furnished if the State
Department of Health Services submits awritten request to the director specifying
why they require thisinformation. However, the director can deny the request of
the State Department of Health Servicesif he or she does not feel that the
information will further the purposes of this article.®”

Any registrant of an economic poison whose information contains a ground water
protection data gap shall be subject to a fine not to exceed $10,000 for each day
that the gap exists.>™ The director determinesif such gap existsif, upon
examination, he or she concludes that each required study has not been submitted
or that they are not valid, complete, and adequate.>™ To determine the fine, the
director considers any circumstances that have prevented the registrant from
submitting the necessary information and the extent to which the registrant has
attempted to submit this information.

The law also requires the department to establish numerical values for water
solubility, soil adsorption coefficient, aerobic and anaerobic soil metabolism,
hydrolysis, and field dissipation. These values must be at least equal to the values
fixed by the Environmental Protection Agency.”® The department may revise these
values as necessary to effectively protect ground water provided that the values
remain as strict as those of the EPA.

The director isrequired to establish a Groundwater Protection List of all economic
poisons that could potentially pollute ground water.*®* The director must monitor
the use of those economic poisons intended to be injected or applied to the soil by
chemigation or by ground-based application equipment. Any person who uses an
economic poison on the list must submit aform to the agricultural commissioner
detailing the use of such poison. Furthermore, all dealers of economic poisons must
make quarterly reports to the director of all sales of these products.>?

SS4CaL. WATER CODE § 13142.

91d. § 13142.
0| d. § 13143.
*'|d. § 13143.
%8|d. § 13145.
*9d. § 13142.
*0|d. § 13144.
1 d. § 13145.
%2|d. § 13143.
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Tennessee (regions 11 & 12).—Tennessee legislature has controlled ground water

activities partialy by the Water Wells law.>® To advise and assist the
Commissioner of Health and Environment in preparing rules and regulations, it
created a board of ground water management. The five members™® include two ex
officio members—the commissioner of Health and Environment and the director of
Water Management—and three persons actively engaged in the drilling of water
wells. The three are residences of one of the three geographical grand
divisons—Middle Tennessee, East Tennesseg, and West Tennessee. The Governor
must appoint all five members.>®

Under the original act, the board of ground water resources would be terminated in
1990. However, this section was amended to extend the board of ground water
management's service to the 1999.%° The Water Well law provisions that are
applicable to wellsin all areas of Tennessee are asfollows:

All well drillers and installers or repairers of water well pumps must be
licensed.®’

All well drillers must, at al times during the drilling of wells, keep posted in a
conspicuous location, at or near the wells being drilled, the appropriate
certificate as furnished by the commissioner.>®

All well drillers, within 30 days after completion of drilling each water well,
must report to the commissioner the location of the well, the compl etion date,
and the log of the well.>®

Operations of any equipment or machinery in the drilling of water well must be
under supervision and management of alicensed water well driller.>”

Furthermore, to revoke alicense,”"* the Tennessee law provides that it will be
refused, suspended, or revoked if the license holder has—
a intentionally made a material misstatement in the license application;

a willfully violated any provision of this chapter or any promulgated rules or
regulations;

obtained, or attempted to obtain, the license by fraud or misrepresentation;

been guilty of fraudulent or dishonest practices; or
a demonstrated lack of competence as a driller.>

The Commissioner of Health and Environment has authority to:
Promulgate rules and regulations to effectuate the purposes of this chapter.

Exercise general supervision over the administration and enforcement of this
chapter and all promulgated rules and regulations.

Make inspections and investigations, collect samples, and carry on research.

®3\Water Wells Law, TENN. CODE ANN. § 69-11-101 et seq.

%41 d. § 69-11-107 (1987). For the membership of this board, see Id.
%%d. § 69-11-107(a) (1987).

%91 d. § 69-11-107 (Supp. 1993).

%7)d. § 69-11-102 (1987 & Supp. 1993).

568 (1. § 69-11-103(2).
569 dl, § 69-11-103(3).
570|dl. § 69-11-104 (1987).

*"'Miss. CODE ANN. § 51-5-11 (1972)
2TENN. CODE ANN. § 69-11-105(a) (1987).
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Enter or authorize his or her agentsto enter at all reasonable times upon any
property other than dwelling places for the purposes of conducting
investigations or studies or enforcement any provisions of this chapter.

Bring suit in the name of the department for any violation of the provisions of
this chapter, rules and regulations, or orders of the commissioner seeking
remedial action.

Assess civil penalties for violations of the provisions of this chapter, rules,
regulations, or standards issued by the commissioner.

Issue orders as it deems necessary to secure compliance.

Investigate any alleged or apparent violation of the chapter and to take
necessary action to enforce the provision of this chapter.

Issue licenses according to the provisions of this chapter.>

Asin Pennsylvania,®* noncompliance with remedial actionswill result not only in
monetary fines, but in imprisonment as well.>"”

However, the Tennessee law emphasizes that this chapter only appliesto wells
drilled for the production of water. It does not apply to wells or holes drilled,
augured, cored, or dug for quarry blast holes or mineral prospecting, or any purpose
other than water production. Moreover, it does not apply to any resident of
Tennessee who personally digs awater well at his or her own residential use and
the use of the family.>"

Ground water laws in selected counties

The responding counties—Polk, Nebraska; Armstrong, Hutchinson, and Palmer
Counties, Texas—all belong to different ground water conservation districts, in
which all water well drilling and ground water irrigation are subject to rules and
regulations of the districts.

Polk County, Nebraska (region 5).—Because Polk County belongs to the Central Platte
Natural Resources District, it is subject to the Groundwater Management and
Protection Act®”” adopted by the Board of Directors of the Central Platte NRD in
1992.

This act allows the district court in the county in which violations occur to issue
cease and desist orders for a number of reasons, including—
a operation of anirrigation system in a manner that allows for improper
ground water irrigation runoff;

a construction or operation of anillegal well;

a operation of an irrigation system in a quantity management areain non-
compliance with the rotational or allocational use of ground water;

a operation of acropping system in adesignated quality management areain
violation of the best management practices;

S*TENN. CODE ANN. § 69-11-106.

5pa. STAT. ANN. tit. 32, § 645.11.

S’>TENN. CODE ANN. § 69-11-110 (1987 & Supp. 1993).

57D, § 69-11-108 (1987).

*""Groundwater Management and Protection Act, Central Platte (Nebraska) Natural Resources District, Rule 1, adopted
in August 27, 1992
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a operation of acropping system in a designated quality management area
without the appropriate certification of completion of education programs
asrequired; and

a operation of a cropping system in adesignated quality or quantity
management area without submitting such reports or forms as may be
required.>’

This act allows the district to designate a Groundwater Supply Management Area
following a hearing,®” It can manage the use of ground water within the
Groundwater Supply Management Area by any of the following ways:*®

Allocating the total permissible withdrawal of ground water.

Rotating the use of ground water.

Instituting well-spacing requirements.

Requiring the use of flow meters on wells.
In addition, the district can also designate a Groundwater Quality Management Area
following a hearing.*®" Within this area, in addition to the means that the district can

use to manage ground water in the Groundwater Supply Management Area, it can
manage the activities that affect the ground water quality by the following ways:>*

Use of best management practices.
Attendance at educational programs designed to protect water quality.
Submittal of reports or forms.

The following individuals can file awritten complaint against alandowner or

operator who is allegedly violating any of these rules and regulations, or
constructing an illegal well:**

Person who owns land, leases land, or resides within the district.

Any nonresident person who can show that the actions of any landowner or
operator within the district directly affects him or her.

District compliance officer.
The board on its own motion.

In the event of awritten complaint where the compliance officer finds that
inspection is necessary to determine the validity of the complaint, he or she must
inspect the land after giving proper notice to the landowner or operator of the
land.® If the landowner or operator agrees that the inspector's findings are true, he
or she must submit a schedule of compliance providing discontinuance or
nonreoccurrence, or both, of the violation.*® If he or she does not agree, a hearing
will be conducted.® However, if the compliance officer finds that the inspection is

S®Groundwater Management and Protection Act, Central Platte (Nebraska) Natural Resources District, Rule 1

. Rule3.
. Rule 4.
. Rule5.
. Rule®6.
.Rule?.

Rule 8

Rules 9 and 10.

¥Groundwater Management and Protection Act, Central Platte (Nebraska) Natural Resources District, Rule 9.
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not necessary, the board must hold a hearing if requested. After the hearing, if the
board determines that the landowner or operator of land has violated these rules and
regulations, it must adopt an order directing such violator to cease and desist
immediately from all activities determined by the board to be violations.®

Moreover, this regulation permits agreement between landowners to use irrigation
runoff water.>®® By allowing this type of agreement, both the ground water user
whose irrigation runoff water is capable of being captured and the person who is
able to use the runoff water benefit from this agreement.

Hutchinson County, Texas (region 6).—About 25 percent of this county isincluded in the
North Plains Water Conservation District. There are no specific county laws, rules,
regulations, or ordinances regarding conservation activities within this county.>*

Palmer County, Texas (region 6).—This county iswithin the High Plains Underground
Water District. The district regulates irrigation water runoff from furrow irrigation
of other specific county laws, rules, regulations, or ordinances regarding
conservation activities within this county.>*

%7|d. Rule 12.
58| d. Rule 16.

*¥Memo from Richard Bennett, District Conservationist, Stinnett, Texas, dated 8/9/95 (on file with Liu Chuang,
Natural Resource Inventory Division).

590| d



