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1.    INTRODUCTION

 
The Land Title Association of Arizona ("LTAA") is a non-profit 
association. Its members are title insurance companies which issue 
policies insuring interests in Arizona real property. 
Specifically, LTAA members are often called upon to insure real 
property interests derived from United States Patents pursuant to 
the Small Tract Act. 43 OS-C- §§ 682(a)(e) (repealed 1976). 
 
The trial court's holding in the present case — that easements 
granted for the benefit of the public under the Small Tract Act 
are unenforceable by the owners of the benefited lands unless the 
county has dedicated and established them as public roadways - is, 
in the judgment of the LTAA, incorrect as a matter of law. 
Moreover, the implications of that holding on land titles within 
the State of Arizona in general, and on the real estate and title 
insurance industries in particular, are extremely significant. 
 
If the trial court's holding is affirmed on appeal, the validity 
of many land titles may be thrown into Jeopardy and the value of 
countless properties will be affected. Parties who have used 
roadway easements for years without objection or contest may find 
themselves without assured access to their properties;  
subdivision reports based upon the "legal access" provided by 
federal patent easements will be called into question; immediate 
development of many properties may be unnecessarily deferred; and 
suits to establish private ways of necessity may be anticipated by 
landowners who previously believed that they had both legal and 
practical access over the adjacent easement areas. 



 
The LTAA urges the Court to reverse the ruling of the trial court 
on this narrow issue, and to hold that a patent easement is fully 
enforceable by the owners of all benefited lands. Such a holding 
is consistent with existing case law and the recognition afforded 
such easements by developers and title insurers 
throughout this state.1

 
 

II.   THE LANGUAGE AND POLICIES OF THE SMALL TRACT ACT 
ARE CONSISTENT WITH ENFORCEABJLITY OF THE EASEMENT BY 

ADJACENT LANDOWNERS 
 

 
The Small Tract Act was enacted in 1938, and authorized the 
Secretary of the Interior to lease or sell certain classifications 
of public land if he determined, in his discretion, that they were 
"chiefly valuable for residence, recreation, business or community 
site purposes." 43 C.F.R. § 2400.0-3(e). See 43 U.S.C. 
§ 682(a) - (e) (repealed 1976). During the 1940s and 1950s, a 
substantial number of parcels located in Arizona were sold or 
leased under the Act. In each case, as provided in the Act, the 
Patent (the federal conveyance instrument), was expressly made 
subject to an easement not to exceed 33 feet in width "for 
roadway and public utilities purposes." The Patents transferred 
the public lands described therein to private parties. Subsequent 
transfers of those properties also recognized the right-of-way 
easements as a matter of fact and law. Index of Record (I.R.) No. 
31 (Judgment of Dismissal), U 4, at 2. 
 
 

                                                 
1 LTAA also notes the unusual position of the parties in this litigation. Apparently. Appellant and 
Appellees both acknowledge the existence of the easements with respect to the land in dispute 
(See Opening Brief at 14; Answering Brief at 5). It further appears undisputed that Pinal County 
concedes and supports Appellant's rights of use with respect to the property. If this is the case, 
what right or standing do Appellees have to object to this use of the property by Appellant? 
Nothing in the Small Tract Act limits the use of the roadway to the county of to the period after 
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In the present case, the easement is reflected in the subdivision 
plat map as "Moonvista Road" and has been accepted by the Pinal 
County Board or Supervisors, ld. Its status as a public easement 
is not in dispute. However, the land subject to the easement has 
apparently not been substantially improved, established by Pinal 
County as a roadway for public use, or accepted for maintenance 
purposes by the County. 
 
There is very little case law dealing with the legal issue before 
this Court. However, the sparse precedent that does exist clearly 
supports the Appellant's position that the patent easements are 
enforceable in accordance with their terms, by the intended 
beneficiaries, regardless of whether or when the county develops 
the roadway or accepts the improvements into the county system for 
maintenance. 
 
A land patent from the United States government is essentially a 
deed and therefore conveys all of the government's interest in the 
land transferred via the issuance of the patent. See Siler v. 
Arizona Dep't of Real Estate. 193 Ariz, 374. 383, 972 P.2d 1010, 
1019 (Ct. App. 1993); Mountain States Tel. & Tel. Co. v. Kennedy. 
147 Ariz. 514. 517. 711 P.2d 653, 656 (Ct. App. 1985). In essence, 
the patent operates just as a deed between two private parties 
would operate. Where, as here, the "patent" expressly reserves an 
easement for public utilities and roadways, those rights are 
property rights which must be recognized and honored.  There is no 
basis in logic or law for conditioning the effect of that 
conveyance upon any subsequent act or improvement. 
 
 
 
 
 
 
 
 
 
 
 
 
roadway improvements are constructed and accepted for maintenance. To the contrary, a core 
purpose of the Act is to provide access to private lands. 
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In two related cases, this Court established the framework needed 
for the resolution of this appeal. In City of Phoenix v, Kennedy, 
138 Ariz. 406, 675 P.2d 293 (Ct- App. 1983) (Kennedy I"), the 
Court upheld the right of the City of Phoenix to utilize an 
easement on Mr. Kennedy's property granted under a patent 
containing language virtually identical to the patent at issue 
here.  Kennedy claimed that the easement was invalid for several 
reasons, including the lack of formal "acceptance" by the City. 
The court rejected that argument, based upon the language of the 
patent. 138 Ariz. at 407,675 P.2d at 294. The Court also rejected 
Kennedy's argument that the easement granted under the patent 
failed to describe the right-of-way with sufficient particularity. 
The Court held that the language in the patents was "sufficient to 
create a floating easement for a right-of-way which, when created, 
is not limited to any specific area on the servient tenement, but 
becomes fixed by the first usage thereof." 138 Ariz. at 408. 675 
P.2d at 295. 
 
Significantly, the Court in Kennedy I interpreted the easement 
created by the federal patent in light of the intent of the 
government in granting the patent and reserving the easement. The 
Court observed: 
 

The intent behind the grant was to utilize public 
lands effectively. The reservation of the right-of-
way was included so as to avoid imposing the heavy 
burden on local governments of subsequently having 
to acquire an easement when the time came to install 
utilities and roadways. See 43 C.F.R. § 2730.0-2, 
2731.6-2 (removed 1980); cf. Ide v. United States. 
263 U.S. 497, 44 S.Ct. 182, 68 L.Ed. 407 (1924). 
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In Mountain States Tel & Tel. Co. v. Kennedy, 147 Ariz. 514, 711 
P.2d 653 (Ct, App. 1985) ("Kennedy II"), Mr. Kennedy again sought 
to prevent utilization of the easement created in the federal 
patent, this time by Mountain States, a telephone utility company.  
Mountain States filed a declaratory judgment action, seeking to 
establish its right to use the patent easement for utility 
purposes without interference from Kennedy. Kennedy filed a 
counterclaim to have the easement declared void and to hold 
Mountain States liable for trespass, Kennedy argued that Kennedy I  
established the City's easement along one boundary of the 
property, and that there could only be one easement under the 
terms of the patent. The trial court entered summary judgment for 
Mountain States. On appeal, the Court held that the easement 
created by the patent was specifically intended to provide street 
and utility access to the parcel conveyed, and that the purpose of 
the grant could best be fulfilled by construing the patent to 
permit access along all of the property boundaries. 147 Ariz. at 
516, 711 P.2d at 655.  Summary Judgment for Mountain States was 
thus affirmed. 
 
The Kennedy cases establish that an easement created by federal 
patent is enforceable either by a governmental entity, public 
utility, or any other intended beneficiary. In this case, the 
language of the patent makes it dear that adjoining property 
owners were to have access to their properties via the easement 
reserved in the patent.   Landowners throughout this state have no 
doubt 
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purchased, mortgaged, subdivided and developed the properties 
based upon similar assurances.2  
 
Appellees attempt to distinguish the Kennedy cases on the basis 
that they both involved "public" use of the easement. Appellees' 
Brief, at 5. However, neither of the Kennedy cases make any 
distinction between public and private uses of the patent 
easement. In Kennedy II, the court held that Mountain States was 
an "intended beneficiary" of the reservation of the easement, 
under an analysis completely unrelated to its status as a "public" 
utility. In fact, the court relied upon the Restatement (Second) 
of Contracts § 302 (1)(b), which also makes no such distinction. A 
private grantee of a patent can obviously be an intended 
beneficiary of an easement for ingress and egress, just like a 
municipality or utility.3 Moreover, Appellant's use of the easement 
is with the consent of the County in any event.  Thus, the public-
private beneficiary distinction provides no rationale for the 
trial court's decision. 
 
The trial court erroneously held, contrary to the holdings of 
Kennedy I and Kennedy II, that the easement created by the patent 
could not be enforced unless and until Final County developed the 
roadway. Appellees do not even attempt to explain that 
interpretation of the law in their brief, which is indefensible 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

                                                 
2 While certain of these landowners may have title insurance applicable to their circumstances, it 
is highly likely that others do not and that, in many cases, the value of improvements constructed 
on  the impacted properties exceed the amount of the available insurance in any event. 
 
3 Without support or explanation, Appellees simply conclude categorically that the appellant "is 
not an intended beneficiary11 of the patent easement. Id, Implicitly, Appellees thus concede that 
non-public, but intended, beneficiaries of an easement for ingress and egress, are entitled to 
enforce the easement rights. LTAA agrees with that position, which seems to be in conflict with 
Appellees' posture in the trial court. 
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under the language of the patent at issue and incompatible with 
the purposes of the Small Tract Act. 
 

III.   THE COURT SHOULD CONSIDER THE EFFECT OF THE 
TRIAL COURTS HOLDING ON TITLES TO 

REAL PROPERTY IN THE STATE OF ARIZONA
 
It is respectfully submitted that the trial court erred in 
holding, without any supporting legal authority, that a private 
landowner was precluded from using and enforcing a patent easement 
for ingress and egress unless the county had designated and 
improved the roadway and/or accepted it for maintenance. The court 
further concluded that there is no "private right" to enforce the 
easement created by patent. I.R. 31, ¶ ¶ 7, 8. The language of 
both the Small Tract Act and the patent easement itself is 
incompatible with that holding. Moreover, the authority relevant 
to this issue supports the appellant's position that the easement 
is enforceable by the private owners for whose benefit (in part) 
it was granted.   Finally, the LTAA wishes to bring to the Court's 
attention at least certain of the ramifications of a ruling 
affirming the judgment entered by the trial court in this case. 
 
For many years, properties originally transferred by the federal 
government by patent have been freely reconveyed, encumbered, 
improved and used by private parties. Many of these properties are 
rural in character and they are often in unincorporated areas of a 
county, such as in the present case. In some cases, the county has 
developed the roadway, but in other instances, the roadway has not 
been officially recognized, improved or maintained by the 
county. Land titles throughout the State of Arizona are 
potentially threatened by 
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the trial court's holding in this case.  Particularly in rural 
areas, the patent easement may be the only legal access available 
to the subject-property. The marketability of such properties 
would be severely impacted by affirmance of the trial court's 
judgment and the cost and availability of title insurance could be 
similarly affected. 
 
This Court can and should avoid such unnecessary effects on the 
Arizona real estate market by applying the plain language and 
obvious intent of the Small Tract Act, and by following the logic 
and holdings of Kennedy I and Kennedy II. The trial court's 
holding lacks any basis in logic or law and is inconsistent with 
the purpose of the Act and the patent easement. 
 

IV.   CONCLUSION
 
The LTAA, as amicus curaie, respectfully submits that the holding 
of the trial court should be reversed. The patent easement is 
valid and enforceable, regardless of whether Pinal County has 
improved or accepted the roadway. Appellant (an intended 
beneficiary) has the right to use and enforce the easement. 
 
 
RESPECTFULLY SUBMITTED this 14th day of January, 2000. 
 

 
 
 
 
 
 
 
 
 

MAR1SCAL, WEEKS, MciNTYRE& 
FRIEDUWDER, P.A. 
 
 
Gary L. Birnbaum 
Michael S. Rubin 
2901 N. Central, Ste. 200 
Phoenix, Arizona 65012 
Attorneys for Amicus Curaie
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43 USC Sec. 682a to 682e                                     01/22/02 

 

-EXPCITE- 

 
 

    TITLE 43 - PUBLIC LANDS 

 
 

    CHAPTER 16 - SALE AND DISPOSAL OF PUBLIC LANDS 

 

-HEAD- 

 
 

    Sec. 682a to 682e. Repealed. Pub. L. 94-579, title VII, Sec. 702, 

 
 

        Oct. 21, 1976, 90 Stat. 2787 

 

-MISC1- 

 
 

      Section 682a, acts June 1, 1938, ch. 317, Sec. 1, 52 Stat. 609; 

 
 

    July 14, 1945, ch. 298, 59 Stat. 467; June 8, 1954, ch. 270, 68 

 
 

    Stat. 239, related to sale or lease of small tracts for residence, 

 
 

    recreation, business, or community site purposes. 

 
 

      Section 682b, act June 1, 1938, ch. 317, Sec. 2, as added June 8, 



 
 

    1954, ch. 270, 68 Stat. 239, related to minimum selling price and 

 
 

    reservation of mineral rights. 

 
 

      Section 682c, act June 1, 1938, ch. 317, Sec. 3, as added June 8, 

 
 

    1954, ch. 270, 68 Stat. 239, related to qualifications of lessees 

 
 

    and purchasers. 

 
 

      Section 682d, act June 1, 1938, ch. 317, Sec. 4, as added June 8, 

 
 

    1954, ch. 270, 68 Stat. 240, related to sales or leases to 

 
 

    employees of Department of the Interior stationed in Alaska. 

 
 

      Section 682e, act June 1, 1938, ch. 317, Sec. 5, as added June 8, 

 
 

    1954, ch. 270, 68 Stat. 240, related to application of sections 

 
 

    682a to 682e of this title to certain revested grant lands in 

 
 



    Oregon and conditions on lease of such lands. 

 
 

                          EFFECTIVE DATE OF REPEAL 

 
 

      Section 702 of Pub. L. 94-579 provided that the repeal made by 

 
 

    that section is effective on and after Oct. 21, 1976, except such 

 
 

    effective date to be on and after tenth anniversary of date of 

 
 

    approval of this Act, Oct. 21, 1976, insofar as homestead laws 

 
 

    apply to public lands in Alaska. 

 
 

                             SAVINGS PROVISION 

 
 

      Repeal by Pub. L. 94-579 not to be construed as terminating any 

 
 

    valid lease, permit, patent, etc., existing on Oct. 21, 1976, see 

 
 

    section 701 of Pub. L. 94-579, set out as a note under section 1701 

 
 

    of this title. 



 



 
 

ATTACHMENT 4 



Unofficial
Documents

w
w

w
.p

df
lib

.c
om



Unofficial Document

w
w

w
.p

df
lib

.c
om



Unofficial Document

w
w

w
.p

df
lib

.c
om



Unofficial Document

w
w

w
.p

df
lib

.c
om



Unofficial Document

w
w

w
.p

df
lib

.c
om



 
 

ATTACHMENT 5 

















 
 

ATTACHMENT 6 







 
 

ATTACHMENT 7 









 
 

ATTACHMENT 8 



                  SUPERIOR COURT OF ARIZONA     *** FILED ***
                         MARICOPA COUNTY        07/18/2001

07/09/2001 CLERK OF THE COURT
FORM V000A

HONORABLE J. KENNETH MANGUM T. Melius
Deputy

CV 1999-014250

Docket Code 019 Page 1

FILED: _________________

SUSAN HAMPTON, et al. CHARLES K AYERS

v.

JOSIE ZELMAN STEPHANIE NICHOLS YOUNG

MINUTE ENTRY

This matter having come before this Court for a bench
trial, and this matter having been under advisement,

Plaintiff, Susan Hampton, obtained property including a
home in the desert area west of Tolleson, Arizona.  Defendant
Josie Zelman bought a contiguous tract for a home just to the
north.  Both properties were originally purchased from the
federal government, the deeds forwhich reserved an easement of
up to 65’ for public roadway.  This lawsuit concerns the dispute
about Plaintiffs’ right to the easement and the extent thereof.

Plaintiff submitted a quit claim deed pursuant to A.R.S.
§12-1103 (B), but Defendant did not execute the same.

Defendant filed a document entitled "survey" with the
County Recorder and filed a release of that document on January
14, 2000.

This Court previously granted Summary Judgment and the
issues remaining in this case relate to A.R.S. §33-420 and the



                  SUPERIOR COURT OF ARIZONA     *** FILED ***
                         MARICOPA COUNTY        07/18/2001

07/09/2001 CLERK OF THE COURT
FORM V000A

HONORABLE J. KENNETH MANGUM T. Melius
Deputy

CV 1999-014250

Docket Code 019 Page 2

amount of attorneys fees per A.R.S. §12-1101, 33-420, and 12-
341.01.

Plaintiff seeks a right to travel on the eastern ’65 of the
separate properties pursuant to the reservation in the deeds.
Defendant objects to the amount of the easement requested and
suggests something on the order of 20 feet.

The recent case of Bernal v. Loeks, 196 Ariz. 363, 317
Ariz. Adv. REP 25 (Ariz. App. 2000) controls.  Thus the easement
applies even though Maricopa County has formally rejected
needing the easement for a public roadway.  Thus, it appears
that this easement will only be used for a private street, i.e.
access to the several nearby lots.

IT IS ORDERED granting Plaintiff an easement in the eastern
portion of Defendant’s land in a reasonable amount up to 65
feet.

Plaintiff claims penalties because of an improper filing by
Defendants.  However, the Court finds that Defendant did not
have reason to know that the document was groundless or
contained  material misstatements or was otherwise invalid,
given her education and the ambiguity in the meaning of "up to
65’" and the statements weren’t a material misrepresentation and
weren’t covered by the statute.  Accordingly,

IT IS ORDERED denying Plaintiff’s claim under A.R.S. §33-
420.

IT IS FURTHER ORDERED granting Plaintiff attorneys fees
under A.R.S. §12-1103.
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Information Regarding The Treatment Of Patent Easements Created 
Under The Small Tract Act Of 1938 

 
In 1938, the US Congress created the Small Tract Act 
of 1938 (STA’38).  Among other things the act 
established GLO Patent Easements basically around 
each 10 acres, a maximum parcel size of 5 acres sold 
to original patentees, and a minimum parcel size of 
1.25 acres.  These are some of the terms and 
conditions the public purchased under.  Originally, the 
patent easements were deemed by the Department of 
Interior as a private access and property right which 
were designed to remain in perpetuity, and later 
verified in a memo dated August 5, 1957 from the 
Associate Solicitor of Public Land to the Director of 
the Bureau of Land Management, DOI.  For whatever 
reasons, the US Government repealed the STA’38 on 
Oct. 21, 1976, but stated that all terms and conditions 
of the STA’38 were in full force and effect for all 
Government Land Office (GLO) areas subdivided 
prior to said repeal date, and that the repeal shall not 
be construed as terminating patents, leases, patent 
easements, etc.  Over the years, governing bodies have 
attempted to treat these easements the same as 
easements transferred directly from private parties 
through dedication procedures for public right of way.  
An array of multi-level cases has upheld the original 
intent as mentioned above.  A recent Arizona case:  
Bernal v. Loeks 
http://www.apltwo.ct.state.az.us/cv990107opn.html in 
the year 1999 again established that the beneficial 
interest in said patent easements were a private 
access and property right which should be 
recognized and honored.  Another Arizona case, 
Zelman v. Hampton the judge ordered Zelman to 
remove everything from the entire patent easement 
that would impede, interfere, or block the patent 
easement in anyway and to pay a penalty of $25,000 
for Hampton’s legal fees.  Yet, in Arizona as well as 
in other states, different governing bodies treat the 
same thing differently.  This cannot continue. 
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Information Regarding The Treatment Of Patent Easements Created 
Under The Small Tract Act Of 1938 

Some governing bodies in Arizona are using A.R.S. 
28.7201-7215, as well as other Arizona statutes to 
abandon these GLO Patent Easements.  Since these 
easements were designed to remain indefinitely under 
federal law, how could any state law apply?  Federal 
law supersedes state and local law.  Yet, some 
governing bodies use these state statutes as a matter of 
convenience.  This is unfair to all the “ affected parties 
“ that have a beneficial interest in patent easements.  
In essence, their private access and property rights are 
being taken away without due process. 
 
In Arizona, the Maricopa County Attorney’s Office 
has advised the County Board of Supervisors not to 
abandon these easements, because their research 
verifies the original intent.  Yet, some cities, in the 
same county, are abandoning these easements under 
the pretense that they are only abandoning their 
interest.  How can this continue to happen?  The law is 
written the same for everyone.  Does this mean that if 
you own property in a GLO area in the county, your 
investment is protected, but not in the city limits?  It 
does not make sense.  
 
 
Since the Small Tract Act of 1938 is a federal law 
and affects properties all over the United States, 
particularly in 13 western states, the US Supreme 
Court or the US Congress, and not local government, 
should be the only authority to make any changes in 
the interpretation of the federal law.  However, to 
make it clear to our city and county governments in 
the interim, state statutes should clearly exempt GLO 
Patent Easements to avoid taking property owners’ 
private access and property rights away unjustly. 
 
Any decisions regarding the status of a GLO Patent 
Easement should not be at a staff level.  The 
application for abandonment should be brought before 
the local governing body as per state statutes.  The 
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Information Regarding The Treatment Of Patent Easements Created 
Under The Small Tract Act Of 1938 

basic decision should be: not to abandon patent 
easements because there are no provisions in the 
federal to abandon them. 
 
Once you have read the legal brief for the Bernal case 
#2 CA-CV 99-0107, you may want to change your 
governing body’s policy.  In paragraph 3, page 3, 
second to last the sentence of the legal brief, it states:  
“ Where, as here, the “ patent “ expressly reserves an 
easement for public utilities and roadways, those 
rights are property rights which must be recognized 
and honored. “  Whether a governing body decides to 
revoke its’ interests or not in the patent easement, the 
private access and property rights remain in perpetuity 
and the patent easements should not be removed from 
the plat of survey or site plan of a parcel of land. 
 
Some governing bodies that still choose to abandon 
said easements stating that they are only abandoning 
their interest.  What is their interest?  It certainly 
isn’t to take property rights away.  Some say that they 
are only abandoning public access rights.  Has there 
been a dedication for public access?  Under the 
pretense of their abandonment policies and 
procedures, some of these governing bodies are 
allowing re-platting, and rezoning of these GLO areas 
through assemblage, and issuing building permits to 
place permanent structures on patent easements.   
Since the method of abandonment by some governing 
bodies is questionable at best, and potentially takes 
property rights away from individuals, wouldn’t it be 
wiser not to attempt to abandon these patent easements 
under any pretense?  Maricopa County was wise 
enough not to. 
 
Your title insurance company and their underwriters 
insure your property against any title defects.  You 
should question your title insurance company about 
governing bodies taking your property rights away, 
and what they have done to protect you and your 
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Information Regarding The Treatment Of Patent Easements Created 
Under The Small Tract Act Of 1938 

property from a possible taking of your beneficial 
interest in the affected GLO Patent Easements.  Under 
a typical standard title policy, the property owner is 
not protected from any ramifications surrounding 
patent easements; however, an extended title policy 
generally does protect you.   
 
Realtors, sellers, title officers, surveyors, or any 
person aware of any permanent structure erected onto 
patent easements should disclose such fact to avoid 
any potential lawsuits.  Essentially, anyone who has 
the knowledge should disclose any material defect to 
the title.  Blocking, impeding, or interfering with the 
patent easement in anyway by anyone can create a 
material defect.   
 
Are you aware?  Have you disclosed? 
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John Aleo
Note
This a key comment.






