Clarifications Regarding Clause H.17 RESTRICTIONS ON CONTRACTOR FINANCING

INDUSTRY COMMENT:  “Clearly, Internal Research and Development (IRAD) projects cannot be conducted to complete contract statement of work tasks.”

ESMD RESPONSE:  Correct.

INDUSTRY COMMENT:  “The wording of section H.17 could be interpreted to also prevent a contractor from utilizing technical developments from prior or on-going IRAD activities on the CEV Program.”

ESMD RESPONSE:  The objective of the provision is to discourage offerors from supplementing NASA appropriations by bearing a portion of CEV contract costs, whether through use of their IR&D funds or profit dollars.  However, technical developments arising from prior or on-going IR&D activities, properly undertaken in accordance with FAR Part 31, may be applied to the CEV effort if sufficient rights are transferred to the Government, when necessary.  Application of contemplated IR&D (undertaken in accordance with FAR Part 31) toward CEV must be clearly identified in the offeror’s proposal. 

INDUSTRY COMMENT:  “The intent of RFP Section L., subsection L.14.4.6.1(b) is not readily apparent.  Is it intended to preclude the proposed use of any proprietary technologies, such as commercial items, technologies developed with IRAD funding, or technology otherwise developed at private expense?”

ESMD RESPONSE:  The government will not favorably consider proposed use of technologies on CEV that are identified and substantiated as proprietary.  Proprietary technologies are those in which a contractor owns proprietary intellectual property interests such as trade secrets and patents. Offeror proposals predicated on applying proprietary technologies to the CEV effort will be carefully evaluated by the government to assess the impact and risks to achieving CEV and Constellation System objectives.  

INDUSTRY COMMENT:  “In light of the language in Section L.14.4.6.1(b), how would a proposal suggesting each of the following technologies be evaluated: (a) Technologies already ‘in hand’ that were privately developed with IR&D funds? (b) Technologies currently being developed with IR&D funding that might not be completed prior to contract award? (c) Technologies being developed with IR&D funding the development of which might be concurrent with the CEV program and which might be proposed for use somewhere during the course of the Phase I or Phase II contract?”

ESMD RESPONSE:  Technical developments from prior or on-going IR&D activities properly undertaken in accordance with FAR Part 31 may be applied.  Application of contemplated IR&D (undertaken in accordance with FAR Part 31) toward CEV must be clearly identified in the offeror’s proposal. The government will not favorably consider proposed use of technologies on CEV that are identified and substantiated as proprietary.  Offeror proposals predicated on applying proprietary technologies to the CEV effort will be carefully evaluated by the government to assess the impact and risks to achieving CEV and Constellation System objectives.  

While it should be clear that IR&D money shall not be used to help finance the CEV and Constellation System objectives, proprietary technologies arising out of IR&D efforts may be incorporated under certain conditions. 

Scenario 1

Proprietary technologies already “in-hand” developed with IR&D or private funds. 

The use of existing technologies to meet program objectives is encouraged. The technologies should be clearly identified in the offeror’s proposal along with the contemplated application(s). 

The offeror shall identify if the IR&D technologies are contractor proprietary and protected as trade secrets or under the patent laws or if they are in the public domain. If the technologies are patentable and patent protection is applicable, their status should be identified by indicating whether the following have, or have not, occurred: (1) conception ( by definition a conception has occurred if the technology is “in-hand”); (2) actual reduction to practice has been achieved; (3) a patent application is contemplated to be filed, (4) a patent application has been filed (i.e., patent pending); (5) a patent has been issued. 

Recognizing that an objective of the program is for the Government to obtain technologies with sufficient rights, the Contractor shall state what data and/or patent rights, if any, the contractor is willing to grant or transfer to the Government on the IR&D technology, and under what conditions. 

Scenario 2 

Proprietary technologies currently being developed with IR&D funding that might not be completed prior to contract award. 

As previously stated, IR&D projects cannot be conducted to complete contract statement of work tasks. Nevertheless, NASA recognizes that ongoing IR&D efforts may result in technologies that can benefit the CEV effort. NASA will not preclude the proposed insertion of IR&D technologies currently being developed for completion under the contract. 

The offeror shall identify if the IR&D technologies are contractor proprietary and protected as trade secrets or under the patent laws or are in the public domain. If the IR&D technologies are patentable and patent protection is applicable, their status should be identified by indicating whether the following have, or have not, occurred: (1) conception; (2) actual reduction to practice has been achieved (If the technology has not been completed then presumably it has not been actually reduced to practice. See Note below); (3) a patent application is contemplated to be filed; (4) a patent application has been filed (i.e., patent pending); (5) a patent has been issued. 

Recognizing that an objective of the program is for the Government to obtain technologies with sufficient rights the Contractor shall state what data and/or patent rights, if any, the contractor is willing to grant or transfer to the Government on the technology, and under what conditions.

Scenario 3

Technologies being developed with IR&D funding the development of which might be concurrent with the CEV program and which might be proposed for use somewhere during the course of the Phase I or Phase II. 

NASA interprets this scenario to mean IR&D technology development that is started after contract commencement. Technology development started before contract commencement should be identified at the time of proposal as contemplated under scenario 2. NASA will not favorably consider the proposed use of such technologies identified at a later date unless the contractor is willing to grant the Government data and patent rights to the IR&D technology that are equal to the data and patent rights the Government obtains to technologies developed under the contract.

As previously stated, IR&D projects cannot be conducted to complete contract statement of work tasks. Nevertheless, NASA recognizes that ongoing IR&D efforts that run concurrently with the contract may result in technologies that can benefit the CEV effort. NASA will not preclude the proposed insertion of IR&D technologies developed at a later date. However, NASA will not favorably consider the proposed future use of such technologies unless the contractor is willing to grant the Government data and patent rights to the IR&D technology that are equal to the data and patent rights the Government obtains to technologies developed under the contract. This requirement will provide the Government with all the rights it expects to technologies developed under the CEV effort and will lessen the potential for a contractor to favor its own proprietary technology development over technology development under the contract.

Note: 

Recognize that under government contracts the Government obtains a government purpose license to inventions made (i.e., conceived or first actually reduced to practice) under the contract. 

