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UNITED STATES OF AMERICA
OFFICE OF FEDERAL HOUSING ENTERPRISE OVE @I@H@F GENERAL COUNSEL

In The Matter Of:

FRANKLIN D. RAINES '
: Notice Number 2006-1

J. TIMOTHY HOWARD

LEANNE G. SPENCER

ORDER REGARDING RESPONDENT RAINES’ SUBPOENA REQUEST

- On January 31, 2007, by.letter to the Court, Counsel for Franklin D. Raines applied for
the issuance of document subpoenas to four third parties. Followmg that, on February 13", the
Court issued the requested subpoenas for three of the third parties, but elected to defer a
determlnatlon regarding the subpoena request for Deloitte & Touche USA LLP. Respondent’s
application relates that “Deloitte & Touche served as OFHEQ’s accounting consultant
throughout the special examination and served as Fanme Mae’s auditor for the purposes of its
recent accounting restatement.” January 3 # Letter at 1. '

The Court was the first to express concern over this subpoena request, notmg this at the
F ebruary 7,2007 Schedulmg Conference. Subsequent to that Conference, OFHEO has submitted
- two letters relating to this issue, dated F ebruary 15" and February 20, 2007 and Counsel for Mr.
Raines submltted a letter on February 21, 2007. The Court has considered these letters including 4
the parties’ views on the role of the Court in issuing subpoenas

OFHEO contends that “Raines’ proposed nonparty subpoena to Deloitte & Touche seeks
documents that are under the control and subject to the privileges of OFHEO, a party.” OFHEO
. letter of February 20, 2007 at page 2. ' Respondent focuses upon the Court’s responsibility to
'_ issue such subpoenas promptly, unless one or more of the terms of the applicable regulation,
12 CF.R. § 1780.28, apply and the Court determines to either refuse to issue the subpoena or to .

“issue it in a modified form upon such conditions as may be determined by the presiding officer.”

Such a decision to deny or limit the requested document subpoena is to be based upon the -




1

conclusion that there is hot a valid basis for its issuartce or upon determining that itis

unreasonable, oppressive’, excesstve .in scope, or unduly burdensome. Resporident also contends

that OFHEQ does not have standing to limit or otherwise objeat to the subpoena application,
contendmg that only Deloitte and Touche can move to quash or 11m1t the subpoena. If that
occurs Respondent can z‘hen respond to such a motion, and if appropriate, OFHEO may assert
any applicable privileges in accordance with [its] Rules of Pract1ce and Procedure and the

Scheduling Order.”” Respondent s Letter at 1. (empha51s added)

- The dilemma, it seems to the Court is that if it were to agree that OFHEO has no A
standing to object, it would be p0531b1e that, in this instance, Deloitte & Touche, would not have
grounds to object to documents in its possession, and for which it cou'ld not assert a privitege, but
that OFHEO could object to providing copies or oﬁgihals of the same documents which is in its |
' possession-. Thus, the result could be, in theory, 1f the Court were to accept Respondent’s
position, that OFHEO could not object now, but that, once the subpoenas were issued, Deloitte &

Touche could not object either, as no basis for claiming a privilege would not be theirs to assert.

- The unacceptable result would be that a party c'ould obtain potentially privileged documents
simpty by employing a particular strategy. The Court does not believe that it was intended that |
such a result occur. | ' . | |

While it maj) be true that OFHEOQ does not, in a technical sense,'have standing to object
to the application for the document suhpoena to Deloitte & Touche, there is nothing to prevent

| any party from informing the Court of concerns regarding a particular matter. Therefore, it
welcomes the comments of a potentially impacted.party to inform the Court’s sound judgment.
This is consistent u/ith the broad authority granted to the Court pursuant to 12 C.F.R. § 1780.‘5.(a)
and (b). While the Court notes that such input is valuable in informing its decisions it recognizes
that, per 12 C F.R. § 1780. 28 itis ultlmately the Court s responsibility to make its mdependent
determmatlon regardmg these nonparty subpoena issues, and, that is exactly what the Court is

domg in this instance — exercising its judgment. Thus, the Court, 1mp1ernent1ng the- prov1sxon,




has determined that there is an issue regarding the “valid basis” for part of the subpoena and that,
for the same reesouing, itis unreasonable and excessive in scope. Aecordingly, the Court issues
1 the subpoena for Deloitte & Touche but modifies the subpoena by deletmg requests 2, 3 and 6.

' Further, while the Court assumes that each of the documents sought that the Court has
oetermmed to be i mappr'opnate are also within OFHEO’S possession and that each such
.document wzll be lzsted on an OFHEO prwﬂege log, it expressly requzres OFHEQO to confi. irm
that this is in fact the case. Accoz dingly,) OFHEO is directed to promptly confirm whetler the
; " Court s assumptzon is correct or not. Tn this way, ultlmately, the Court will be able to
determine whether it is approprlate for each document to be released or not. This process may

. include an in camera review of any such challenged documents.

Accordmgly, in the modified form reflected in the “Subpoena — Document Request”

whlch 1s attached to thls Order, the Court i issues the subpoena for De101tte & Touche
SO ORDERED

William B. Moran
United States Administrative Law Judge

. Dated:" February 27, 2007
Washington, D.C. -
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