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DIGEST

Protest challenging rejection of offer for lease of office space is denied where offeror
failed to furnish required evidence of a conditional commitment of funds in an
amount necessary to prepare the space.

DECISION

Melbourne Commerce, LLC of Clearwater, Florida protests the rejection of its offer
under solicitation for offers (SFO) No. 7TFL2052, issued by the General Services
Administration (GSA) for the lease of office space for the Social Security
Administration (SSA) in Melbourne, Florida. The protester argues that the agency
erred in rejecting its offer based on the firm’s failure to furnish evidence of a
conditional commitment of funds in an amount necessary to prepare the space.

We deny the protest.

The SFO contemplated the award of a 10-year lease for a minimum of 18,508 square
feet of office space. Of relevance to this protest, the solicitation required offerors to
submit with their offers satisfactory evidence of at least a conditional commitment
of funds in an amount necessary to prepare the space. The commitment was
required to be signed by an authorized bank officer and, at a minimum, state the
amount of the loan, its term in years, the annual percentage rate, and the length of
the loan commitment.

Melbourne submitted its offer by the December 14, 2007 closing date. By letter dated
January 18, 2008, the real estate brokerage firm that conducted this acquisition on
behalf of GSA notified the protester that a number of the forms required to be



submitted as part its offer were either missing or incomplete. The letter specifically
advised the protester that “a complete offer” was required to include the above-
mentioned evidence of a conditional commitment of funds. Broker’s Letter to
Protester, Jan. 18, 2008, at 1. The protester responded by furnishing some, but not
all, of the requested items; one of the items that it failed to furnish was a conditional
commitment of funds letter.

On March 6, the GSA broker sent Melbourne a letter requesting a final proposal
revision (FRP). Like the letter of January 18, this letter advised the protester that a
number of items were missing from its revised proposal and that they needed to be
completed and returned with its FPR for Melbourne’s offer to be considered fully
compliant. The letter again specifically advised the protester that “a complete offer”
must include evidence of at least a conditional commitment of funds in an amount
necessary to prepare the space. Broker’s Letter to Protester, Mar. 6, 2008, at 1.
Melbourne again responded by furnishing some, but not all, of the items identified by
the agency--and again, one of the items not furnished was evidence of a conditional
commitment of funds.

By letter dated April 2, another firm that had submitted an offer in response to the
SFO at issue here was notified that its proposal had been determined unacceptable.
This company, Barnesville Development Corporation, protested to our Office on
April 7, and the procurement process was suspended while the protest was pending.
We denied Barnesville’s protest on June 30. Barnesville Dev. Corp., B-400049,

June 30, 2008, 2008 CPD § 132.

Upon receipt of notification that we had denied Barnesville’s protest, the GSA broker
proceeded with final analysis of the other offers. On September 8, the contracting
officer, who had reviewed the broker’s findings, awarded a lease to Rutherford &
Strickland Elkton, Inc. The agency notified the protester that its offer was “deemed
non-responsive to minimum requirements of the SFO.” Contracting Officer’s Letter
to Protester, Sept. 19, 2008. In response to the protester’s request for clarification of
the basis for the agency’s determination, the contracting officer explained that
several required items were missing from its proposal, and that of greatest concern
to her was the protester’s failure to submit the commitment of funds letter." On
October 16, Melbourne protested to our Office.

The protester first complains that the agency failed to notify it promptly that its
proposal had been excluded from the competition. According to the protester, at all

' The other missing items identified by the contracting officer were scaled floor
plans; seismic acknowledgment; compliance with zoning; evidence of contractor
experience, competency, and performance; and a copy of a license or certification to
practice in the state of Florida for the individual and/or firm providing architectural
and engineering services.
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times during the solicitation process, it was “in full belief” that it had satisfied all
solicitation requirements. Protest at 3.

There is no evidence in the record that the protester suffered any prejudice as a
result of the timing of the agency’s notification that its offer had been excluded from
the competition—-the protester was given the same opportunity to protest the
rejection of its offer that it would have received had it been notified of the rejection
earlier in the process. See Carriage Abstract, Inc., B-290676, B-290676.2, Aug. 15,
2002, 2002 CPD § 148 at 3 n.1. With regard to the protester’s argument that the
agency effectively misled it to believe that it had satisfied the solicitation’s
requirements, the record does not support this assertion. Rather, the record shows
that the agency twice notified the protester that it needed to submit evidence of a
conditional commitment of funds for its offer to be considered complete, and neither
time did the protester respond by furnishing evidence of such a commitment;
accordingly, we fail to see a reasonable basis for the protester’s apparent belief that
its offer fully complied with the requirements of the SFO.

Next, Melbourne argues that it was unreasonable for GSA to reject its offer for failing
to include the required commitment of funds letter. We disagree.

As noted above, the contracting officer rejected Melbourne’s offer on the ground that
it was “nonresponsive” to the SFO requirements. Notwithstanding the contracting
officer’s characterization, the requirement at issue concerns the offeror’s
responsibility, not the technical acceptability of its offer. In this regard, as indicated
by the heading under which the requirement was listed-“Evidence of Capability to
Perform,” SFO { 3.16--the requirement concerns the offeror’s ability to perform the
contract, rather than the acceptability of its offer. Acquest Dev. LLC, B-287439,
June 6, 2001, 2001 CPD § 101 at 5; Tomasz/Shidler Inv. Corp., B-250855, B-250855.2,
Feb. 23, 1993, 93-1 CPD ¥ 170 at 6. An offeror who is found nonresponsible is not
eligible for award. FAR § 9.103; Specialty Marine, Inc., B-292053, May 19, 2003, 2003
CPD § 106 at 3. We will not question an agency’s nonresponsibility determination
unless the record shows that it lacks a reasonable basis. Aulson & Sky Co.,
B-290159, May 21, 2002, 2002 CPD § 87 at 5.

Here, Melbourne argues that it was unreasonable for GSA to reject its offer for failing
to include the required commitment of funds letter given that it had furnished a
commitment of funds letter in connection with a concurrent GSA procurement
handled by the same contracting officer for the lease of space for the Internal
Revenue Service (IRS). The protester argues that GSA should have recognized based
on its submission of the commitment of funds letter for the IRS procurement that it
had the financial capability to perform the contract here.

We disagree. The SFO here required evidence of at least a conditional commitment
of funds in an amount necessary to prepare the space solicited--thus, clearly, the
letter of commitment needed to demonstrate the conditional availability of funds for
this project. The letter that Melbourne furnished in connection with the IRS
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procurement did not demonstrate the availability of funds for the SSA project--
rather, it specified that the bank had approved a $2 million loan to finance the IRS
Melbourne project. Thus, given that the firm failed to furnish the evidence required
by the SFO regarding commitment of funds for the project at issue, we see no basis
to question the agency’s decision to reject Melbourne’s offer.

Finally, the protester complains that the agency incorrectly calculated its price per
rentable square foot. The contracting officer explained in response to this argument
that while she had misstated the protester’s price per rentable square foot in her
post-award communications with the protester, the misstated figure was not the one
that the broker had used in his present value price evaluation. As a consequence, the
alleged error in rentable square foot price had no impact on the evaluation and the
protester suffered no prejudice as a result of it.

The protest is denied.

Gary L. Kepplinger
General Counsel

Page 4 B-400049.2




<<
  /ASCII85EncodePages false
  /AllowTransparency false
  /AutoPositionEPSFiles true
  /AutoRotatePages /PageByPage
  /Binding /Left
  /CalGrayProfile (None)
  /CalRGBProfile (sRGB IEC61966-2.1)
  /CalCMYKProfile (U.S. Web Coated \050SWOP\051 v2)
  /sRGBProfile (sRGB IEC61966-2.1)
  /CannotEmbedFontPolicy /Warning
  /CompatibilityLevel 1.4
  /CompressObjects /Off
  /CompressPages true
  /ConvertImagesToIndexed true
  /PassThroughJPEGImages true
  /CreateJDFFile false
  /CreateJobTicket false
  /DefaultRenderingIntent /Default
  /DetectBlends true
  /ColorConversionStrategy /LeaveColorUnchanged
  /DoThumbnails false
  /EmbedAllFonts true
  /EmbedJobOptions true
  /DSCReportingLevel 0
  /SyntheticBoldness 1.00
  /EmitDSCWarnings false
  /EndPage -1
  /ImageMemory 1048576
  /LockDistillerParams true
  /MaxSubsetPct 100
  /Optimize true
  /OPM 1
  /ParseDSCComments true
  /ParseDSCCommentsForDocInfo true
  /PreserveCopyPage true
  /PreserveEPSInfo true
  /PreserveHalftoneInfo false
  /PreserveOPIComments true
  /PreserveOverprintSettings true
  /StartPage 1
  /SubsetFonts true
  /TransferFunctionInfo /Preserve
  /UCRandBGInfo /Preserve
  /UsePrologue false
  /ColorSettingsFile ()
  /AlwaysEmbed [ true
  ]
  /NeverEmbed [ true
  ]
  /AntiAliasColorImages false
  /DownsampleColorImages true
  /ColorImageDownsampleType /Bicubic
  /ColorImageResolution 300
  /ColorImageDepth -1
  /ColorImageDownsampleThreshold 1.50000
  /EncodeColorImages true
  /ColorImageFilter /DCTEncode
  /AutoFilterColorImages true
  /ColorImageAutoFilterStrategy /JPEG
  /ColorACSImageDict <<
    /QFactor 0.15
    /HSamples [1 1 1 1] /VSamples [1 1 1 1]
  >>
  /ColorImageDict <<
    /QFactor 0.76
    /HSamples [2 1 1 2] /VSamples [2 1 1 2]
  >>
  /JPEG2000ColorACSImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 15
  >>
  /JPEG2000ColorImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 15
  >>
  /AntiAliasGrayImages false
  /DownsampleGrayImages true
  /GrayImageDownsampleType /Bicubic
  /GrayImageResolution 300
  /GrayImageDepth -1
  /GrayImageDownsampleThreshold 1.50000
  /EncodeGrayImages true
  /GrayImageFilter /DCTEncode
  /AutoFilterGrayImages true
  /GrayImageAutoFilterStrategy /JPEG
  /GrayACSImageDict <<
    /QFactor 0.15
    /HSamples [1 1 1 1] /VSamples [1 1 1 1]
  >>
  /GrayImageDict <<
    /QFactor 0.76
    /HSamples [2 1 1 2] /VSamples [2 1 1 2]
  >>
  /JPEG2000GrayACSImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 15
  >>
  /JPEG2000GrayImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 15
  >>
  /AntiAliasMonoImages false
  /DownsampleMonoImages true
  /MonoImageDownsampleType /Bicubic
  /MonoImageResolution 1200
  /MonoImageDepth -1
  /MonoImageDownsampleThreshold 1.50000
  /EncodeMonoImages true
  /MonoImageFilter /CCITTFaxEncode
  /MonoImageDict <<
    /K -1
  >>
  /AllowPSXObjects false
  /PDFX1aCheck false
  /PDFX3Check false
  /PDFXCompliantPDFOnly false
  /PDFXNoTrimBoxError true
  /PDFXTrimBoxToMediaBoxOffset [
    0.00000
    0.00000
    0.00000
    0.00000
  ]
  /PDFXSetBleedBoxToMediaBox true
  /PDFXBleedBoxToTrimBoxOffset [
    0.00000
    0.00000
    0.00000
    0.00000
  ]
  /PDFXOutputIntentProfile (None)
  /PDFXOutputCondition ()
  /PDFXRegistryName (http://www.color.org)
  /PDFXTrapped /False

  /Description <<
    /JPN <FEFF3053306e8a2d5b9a306f300130d330b830cd30b9658766f8306e8868793a304a3088307353705237306b90693057305f00200050004400460020658766f830924f5c62103059308b3068304d306b4f7f75283057307e305930023053306e8a2d5b9a30674f5c62103057305f00200050004400460020658766f8306f0020004100630072006f0062006100740020304a30883073002000520065006100640065007200200035002e003000204ee5964d30678868793a3067304d307e30593002>
    /DEU <>
    /FRA <>
    /PTB <>
    /DAN <>
    /NLD <>
    /ESP <>
    /SUO <>
    /ITA <>
    /NOR <>
    /SVE <>
    /ENU <>
  >>
>> setdistillerparams
<<
  /HWResolution [2400 2400]
  /PageSize [612.000 792.000]
>> setpagedevice




