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PROCEEDI NGS
(11: 06 a.m)

CHI EF JUSTI CE REHNQUI ST: W' || hear argunent
next in Nunmber 99-901, Brentwood Acadeny v. Tennessee
Secondary School Athletic Association.

M. Blunstein.

ORAL ARGUMENT OF JAMES F. BLUMSTEI N
ON BEHALF OF THE PETI TI ONER

MR. BLUMSTEIN. M. Chief Justice and may it
pl ease the Court:

This case involves the State action status of
the regul atory conduct of a high school athletic
associ ation, the respondent, the Tennessee Secondary
School Athletic Association, or what we call the TSSAA

Under the analysis of this Court's decision in
NCAA v. Tarkanian, State action exists in this case
because first, the regulatory conduct of the TSSAA is
attributable to the entity or entities that control the
organi zati on and, secondly, Governnent institutions, in
this case public schools, control the TSSAA' s conduct and
are therefore constitutionally accountable for its
regul atory conduct.

QUESTION: M. Blunstein, the court of appeals
in this case went through three different tests that they
t hought our cases support, a public function, State
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conmpul sion, synbiotic, and said this didn't fit into any
one of those three. Now, do you disagree with the court
of appeals on those points, or do you think we should
sinply expand the State action concept?

MR. BLUMSTEIN. M. Chief Justice, the court of
appeals did not ook at the local |evel interactions
bet ween the TSSAA and the public schools. It | ooked
exclusively at the State-level relationships, and so we
think it overlooked the core ingredients of the Tarkanian
analysis. It was the |local-Ilevel interconnections.

There are two levels of State interaction with
the TSSAA. At the State level, the State Board of
Education for 24 years explicitly designated this
organi zation as its agent to regulate interscholastic
athletics for all schools in Tennessee.

That was repeal ed, or changed in 1996, and now
it recognizes, continues to recognize the role of the
TSSAA and specifically authorizes the schools to maintain
their nmenbership in the TSSAA and the court of appeals
focused exclusively on that State-level relationshinp.

Under the Tarkani an anal ysis, Your Honor, the
| ocal levels, the public schools that control this
organi zation, that conprise 84 percent of the nmenbership,
where there's one school, one vote, control the
organi zati on and under the Tarkani an anal ysis we think
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the --

QUESTION:  Well, would you state what you think
the test is, without being so fact-specific? Wat's the
test for State action, in your view?

MR. BLUMSTEIN: Justice O Connor, in this case,
buil ding on the --

QUESTION: Not in this case, in all cases.
What's the test?

MR. BLUVMSTEIN. Well, whether the -- in this
case whet her the governnental institutions, in this case
public schools, control the activity and so that it is
fair to say that this is attributable to the Governnent
because the Governnent, or its public schools in this
case, control the deci si onmaki ng.

This is -- case is unlike many of this Court's
ot her cases, such as Rendel | - Baker v. Kohn, involving a
school, Blumv. Yaretsky, involving a nursing hone,
Jackson v. Metropolitan Edison, involving a private
utility. In all of those circunstances, Justice O Connor
the privateness, if you will, the formal privateness of
t he organi zati on was assuned, and the question was whet her
t he Governnent as purchaser, or Governnment as regul ator
transforned that private, concededly private entity into
State actor status.

In this case, that very threshold question is

5
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what is at stake. There is nothing really private, except
formally private, about this organization. It is
controlled by public schools, 84 percent of the nmenbership
is public schools, it's run by public --

QUESTION: Wait, let's -- it's controlled by
public schools. You say that because a npjority of its
board are public school principals?

MR BLUMSTEIN. O its nenbers, Justice Scalia.

QUESTION:. O -- well, of its -- but principally

its governing board. It wouldn't matter if its menbers,

if its governing board, | assune, were overwhel m ngly

governmental you'd say it's still a governmental agency.
MR BLUMSTEIN. Well, | think that under the

control principle --

QUESTION: Oh. You're relying on the
menber ship, not -- | thought you were relying on the
control

MR. BLUVMSTEIN. On the conposition. W think
both are inportant, but it's --

QUESTION: | see.

MR. BLUVMSTEIN. -- ultimately the control of the
organi zation in a one-school, one-vote situation is the
menber shi p of the organizati on.

QUESTION: So if this organi zation were conposed
of 49 percent public school -- public schools and 51
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percent private schools, it would be okay?

MR. BLUMSTEIN: Justice Scalia, we think there's
an analogy to the separation of powers cases, the
Washi ngton Metropolitan Airports case, and Bowsher v.
Synar and the question of control -- there's an effective
control question and a formal control question. W're not
anywhere close to the effective control question here.

QUESTION:  But in the Washington Airport case it
was the Governnment which said the decisionmakers here
shall be ex officio nenbers of certain conmttees. It was
t he Governnent that said that.

Here it is not the Governnent, it is the
organi zati on which has a rule that you have to be a
principal to be -- to serve on the governing board, and it

is the organi zation, certainly not the Governnent, that

says, you know, what schools will be a nenber, nenbers of
the organization. It seens to nme that's very different
from--

MR. BLUVMSTEIN. But it is the organization
that's controlled by governnmental institutions, so --

QUESTION:  Well, M. Blunstein, supposing that
all the principals, say in Eastern Tennessee, or Mddle
Tennessee, sonme area, got together, private schools,
public schools, and said we want to forma principals
associ ation and get together once a nonth and we'll have a

7



© 00 N oo o B~ W N P

N NN N NN R R R R R R R R R R
gag A W N P O © 0o N oo 0o M W N+ O

convention in the sumertinme, and they don't get paid,
they do it on their own tine, and they decide they're
going to give a principals' award to the best student in
Eastern Tennessee, and they give that award. Now, is that
State action?

MR BLUMSTEIN:.  Your Honor, if the
organi zation -- if they're serving in their official
capacity as principals, if they're representing the
schools, and if they are allow ng private and public
schools to participate in some awardi ng process, whether
it be a principals' association or a German Club, if the
German departnents of the State decided that they --

QUESTION:  Well, ny hypothesis was that the
principals did it on their owm tinme. They're in the
or gani zati on because they're a principal of a school, but
the Governnent isn't paying their way, and they' re not
exercising any State power, really, when they do this.
They're just conceiving this award on their own and
they're giving it away.

MR BLUMSTEIN:  Your Honor, as one noves towards
the -- a coaches' association or principals' association,
| concede that it is conceivable that public officials
wi || have a nonpublic function, or nongovernnenta
function that they can perform and they would not be

State actors.
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| think in this case the public officials are
serving because of their relationship to the school,
because they are the principals in the school, and the
cl earest exanple of that is in the constitutional
provi sion of the TSSAA regardi ng vacanci es.

If there is a person who is a nenber of the
board of control, or a nenber of the |legislative council,
and that person's school disaffiliates with the
organi zation, then that person's termof office on the
board of control or the legislative council term nates, so
it is clear that these persons are not there as
i ndi viduals, but there as -- in their representative
capacity of the schools that they represent.

QUESTION:  You could have had the same rule in
t he hypot hetical that the Chief Justice posed. Wuld that
rul e have changed your answer to that question?

MR. BLUMSTEIN:  Well, Your Honor, in this
case --

QUESTION:  That sure doesn't seemto ne to
establish whether the principal is serving as an agent of
the Governnent or is serving on his own. It seens to ne
that's the crucial question.

MR. BLUVSTEIN. Well, | agree, Your Honor, and |
think that in this case, as the Governnment argues in its
am cus brief, that you have control linked with a

9
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functional analysis as to what is the function that is
bei ng perfornmed, and here the public schools, all of which
have joined this organization, so that if you want to play
a ganme agai nst a public school, you nust either be a
menber of this organization or you nmust get gane-by-gane
witten approval by the organization.

QUESTION: Well now, that's a different
guestion. | nean, you have a renedy there.

| assume that there could be a constitutional
violation in a Government turning over its determ nation
of who will play in intranural sports to an organi zation
that is not providing due process, or to an organi zation
that discrimnates on the basis of race, but that's not
the argunent that you' re making here, that it's inproper
for the schools to deal with this organization. You're
saying this organization itself is the State.

MR. BLUVSTEIN. Well, we're saying that it's
controlled by governmental institutions, whether formally
we are -- we want to argue, followi ng the Court's decision
in Lebron, that this is an armof the State, or whether we
want to provide a bright-line rule so that we don't have
to traverse this difficult area of State action in every
case, this case is different fromevery other case that
the Court has decided in this regard because the control
is by governnmental institutions, and the organization is

10
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exerci sing a governnmental function

QUESTION: And it hasn't --

QUESTION:  You say the control is by
governmental institution, and the principal of the school
goes to this -- sits on this board, or belongs to the --
by reason of the fact he's a principal. What other
control does the school he comes from exerci se over hinf

MR. BLUMSTEIN. Over hinf

QUESTION:  Yes, or over his vote in the
associ ati on.

MR. BLUMSTEIN. Well, the --

QUESTION: | nean, does the record show?

MR. BLUVSTEIN. The record only shows that the
vote nmust -- can only be done by a principal or by a
teacher of the school as the representative of the school.
We don't know exactly how control is exercised within the
institution of the Governnent, but this person is acting
in his or her official --

QUESTION:  How -- why do you say that?

MR BLUMSTEIN. -- ex officio.

Because the schools are the nenbers of the
organi zation. It's not the officials. It's not a
coaches' association. |It's not an association of
principals. This is an association of schools, of public
school s and private schools, 84 percent public schools.

11
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QUESTION: And -- but the fact that the
principals are joined in the organi zation by private
school principals too makes no difference?

MR BLUMSTEIN. Well, the control in this case
is with the schools that run the organi zation and | think
under the circunstances the decision is fairly
attributable to the State. This is a decision that public
school s are making. They control the organi zation, they
drive the agenda, and that they have control over the --

QUESTI O\ Excuse ne. You say they control the
organi zation. | -- every issue isn't brought to the whole
body. | nean, do they assenble all of the principals?

t hought this was run by a governing board, and your
conplaint is that the governing board is what, elected by
all the principals, which come fromnostly public school s?

MR. BLUMSTEIN. There's both an as-applied and a
facial challenge. The facial challenge does not focus
upon action of the governing board. It focuses upon the
recruiting rule, which is adopted by the body. Then there
is the inplenentation, the disciplinary proceeding --

QUESTION:  Wel |, excuse nme, which is adopted by
t he body how? How does the body adopt that rule?

MR. BLUMSTEIN. In a one-school, one-vote --

QUESTION: Okay. That is done on a floor vote?

MR. BLUMSTEIN. Yes, and the as-applied

12



© 00 N oo o B~ W N P

N NN N NN R R R R R R R R R R
gag A W N P O © 0o N oo 0o M W N+ O

chal I enge focuses on the inplenentation, the disciplinary
proceedi ng, and that requires a decision at first by the
executive director, and then it was appeal ed t hrough

the -- an internal procedure, appeals procedure,
ultimately ending up at the board of control, which is
this governing body, and they affirmed the decision and
ultimately the disciplinary action was taken by the board
of control, which was conposed in the relevant tinme frane
of 100-percent public school principals serving ex officio
agai n.

QUESTION: Do you have to -- if you're a school
that plays in this | eague, do you have to send sonebody to
this organi zation to vote on such things as this rule that
you' re objecting to?

MR. BLUVSTEIN. |Is there a duty to vote?

QUESTION: Is there a duty to have a person
there on the floor?

MR BLUMSTEIN:. | don't believe that there is,
Your Honor.

QUESTION:  So -- and al though being a principal
is a condition of being a nmenber, a voting nenber, can a
principal decide, I"'mnot interested in this and | won't
doit?

MR. BLUVMSTEIN. Not to participate in --

QUESTION:  Yes, not to participate in the

13
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or gani zati on.

MR. BLUMSTEIN: | believe the school can
exercise its right not to vote in the process, but they
have ultinmate control and in Bowsher v. Synar we were told
that it is the ability to control, not how the control is
exercised, that is critical.

QUESTION: M. Blunstein, isn't a question of
not sinply control, but control over what?

For exanple, returning to the Chief's
hypothetical, if this were a group of principals neeting
not to nake an award to a student for diligence, but were
neeting to set the curriculumthat would be used in al
the schools within the association. |If that's what the
pur pose of the principals' neeting, and what they deci ded
becane the curriculumfor the school --

MR. BLUMSTEIN. Yes, Justice G nsburg. There
has to be a m xture of the control and al so an anal ysis of
the function, the governnmental function that is being
performed and in this case you're quite correct, if it
were a curriculummatter, or in this case an
extracurricular matter that this Court in the Santa Fe
case tal ked about being a highly visible, Governnent-
sponsored school -rel ated activity, under those
ci rcunstances the allocation of this resource, the ability
to play against the public schools in sports, is the

14
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public, or governnental function that is being perforned
in this case.

It's part of the overall educational process of
the State of Tennessee, and it's part of the fabric of the
educational institution, and in the Santa Fe case this --

QUESTION: So you would say it's just like if
t hey were having a body that woul d decide what will be
taught in the math courses in the schools.

MR. BLUMSTEIN:.  Well, Your Honor, if this -- if
the lower court is affirmed in this case, then we can
expect to have associations of the German depart nment
chairs, and of the history departnment chairs and so forth
and if the court of appeals is right in this, that al
that it takes is a formalistic change in a State-w de
rule, then we can see del egation and privatization | think
of many ot her areas of our school activity and
noneducational activity as well.

QUESTION:  In this case | suppose it follows
fromyour argunment that all of the rules and regul ations
that are pronul gated by the association are pronul gated by
a State entity, correct?

MR. BLUMSTEIN: From the TSSAA, Your Honor?

QUESTION:  These are just like -- there are --
all rules and regul ations they pronounce after -- if you
prevail will be State rules.

15
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MR BLUMSTEIN: If those rules --

QUESTION: Are there parochial schools that are
menbers of this association?

MR. BLUMSTEIN. There are religious schools that
are nmenbers of this association.

QUESTION: And so the result would be that al
rul es and regul ati ons nust be governed by the First
Amendnment, no crucifixes in the | ocker room That woul d
be a perm ssible regulation.

MR. BLUVMSTEIN. If the -- I'"'msorry, if the
associ ation promnul gated --

QUESTI ON: Under your view, all of the rules and
regul ations are now the rules of the State actor, and
par ochi al schools are nenbers of this body.

MR. BLUMSTEIN.  Yes, Your Honor, the parochi al
school s are nenbers of the body, and if the organizati on,
the TSSAA had a rule that, for exanple, banned prayer at
ganes in which the organizations participated, then it
woul d be -- the rules would be subject to constitutional
scrutiny. The rules of the association would be subject
to constitutional scrutiny.

QUESTION:  But do you agree that the -- even if
two parochial schools were playing each other?

MR. BLUMSTEIN. Well, under the TSSAA byl aws,
school s do not have the authority to undo these rul es.

16
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They are bound to abide by the rules, and the rules

t henmsel ves would -- | think would be subject to scrutiny.
If a religious organization is unconfortable with a
constraint upon its religious exercise, then it has the
ability to choose not to play against the public schools.

QUESTION:  Well, | suppose we could say the sane
t hi ng about Brentwood Academny. You can just w thdraw from
the association if you don't like it.

MR. BLUVSTEIN. Well, that's the respondent’'s
position, Your Honor, but if you want to play against the
public schools --

QUESTION: | thought you just said that was your
position with reference to the parochial schools.

MR. BLUMSTEIN.  Yes, Your Honor, but it
woul dn't -- I'mstaying with the State actor status. It
woul d be a State actor, and I'mtrying to be consistent
with our position that the activity of the association as
controlled by these governnmental institutions would be
subj ect to constitutional scrutiny, and if --

QUESTION:  You're not arguing that the parochi al
school would be a State actor?

MR, BLUMSTEIN:  No.

QUESTI ON: No, okay.

MR BLUMSTEIN: No, no. Just the rules of the
associ ation are subject --

17
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QUESTION:  And you're not claimng -- you don't
concede that in Justice Kennedy's hypothetical that the
prayer rule would be unconstitutional, do you?

MR. BLUVSTEIN. A ban on prayer? No.

QUESTI ON:  Yes.

MR, BLUMSTEIN:  No.

QUESTION:  And you're saying this is

unconstitutional, and as a nenber of the association you

have a right to object to it because the association has a

publ i c character.
MR. BLUVSTEIN: Yes. The -- whether it be a
ban, or whatever the rule would be that woul d be

pronul gated by this organi zati on woul d be subject to

constitutional scrutiny. Yes, Justice Souter, that is our

posi tion.

QUESTION:  You're not discussing the nerits,
whet her the First Amendnment gives Brentwood a right to
recruit outside the rules?

MR BLUMSTEIN. No, M. Chief Justice. W're
hoping to survive to live another day to fight that issue
in the | ower court.

And I'd Iike to reserve sone tine, if | mght.

QUESTION:  Very wel | .

Ms. Underwood, we'll hear from you.

ORAL ARGUMENT OF BARBARA D. UNDERWOOD
18
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ON BEHALF OF THE UNI TED STATES, AS AM CUS CURI AE,
SUPPORTI NG THE PETI TI ONER

M5. UNDERWOOD: M. Chief Justice, and may it
pl ease the Court:

When a group of public schools, all State
actors, join together in an association to run a program
for students, that association is a State actor, too, and
its status should not change when it admits a relatively
smal | nunber of private school nenbers.

QUESTION: What if it admtted a huge nunber of

private school mnenbers?

M5. UNDERWOOD: Well, if the -- if it
admtted -- if the nenbership were nore private schoo
than public school, it would cease to be a public entity

on the theory that we're advancing here. One would have
to | ook at other questions. There m ght be other reasons
why its actions should be attributed to the State, or they
m ght not be.

QUESTION:  Well, assunme -- let's assune that it
perfornms the same function that is being perforned here in
regul ati ng public school contests. Wuld you say that
that was a factor that ought to be considered, even though
t he nenbership was predom nantly private?

M5. UNDERWOOD: It would be a factor that ought
to be considered, but it would be a different case and a
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weaker case, and perhaps nore |ike --

QUESTI ON:  Sure.

M5. UNDERWOOD: -- NCAA v. --

QUESTION: But that's one of the things you'd
| ook to?

M5. UNDERWOOD: Absol utely. Absolutely, but
this case is easier, because in fact -- well, Tarkani an
hel d that an association of nostly private colleges from
many States did not acquire State actor status from one of
its menbers, the nmenber, the public university that was at
issue in that case. The court noted that the case would
be different if the nenbers were largely public and from
the sane State, and that's this case.

QUESTION: And it would be the case, | take it,
any State athletic association, given the current mx of
public and private school s.

M5. UNDERWOOD: That's correct. The litigation
agai nst -- involving these associations in nany States
across the country where the record shows the nunbers,
shows simlar nunbers to this case -- that is, 80 percent,
or 85 percent public, the world could, of course, change
and then the issues mght be different, but that is the
case in Tennessee and, as far as the cases show,
everywhere el se as well.

QUESTION: | wanted to see the cases you thought

20
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nost applicable, and in your brief at page 8 you cite the
CGerard Col | ege case, Evans and Newton, and Lebron.

| think Lebron is not so nmuch in point because
there was a | ot of top-down governnental delegation there
that is different than in this case, precise delegation

fromthe |egislature, Pennsylvania and Evans, nuch cl oser.

In those cases, as | recall, the public trustees
were voting in their public capacity. 1Is it clear that
that' s happening here as well, to you?

M5. UNDERWOOD: It is clear that that's
happeni ng here. | nean, each of these cases is slightly
different, of course.

QUESTI ON:  Sure.

M5. UNDERWOOD: But in this case it is the
school s that are nmenbers, not the individual coaches.
They are nenbers in order to provide a programfor their
students. That's what schools do. That's their general
public function, and this is a piece of that function, and
t hey represent their schools.

So that it seenms to nme that there's no other
capacity in which they could be acting than in their
public capacity as officials of their -- of the public
schools. That is, the public school nenbers. Coviously,
the private school nenbers are representing their private
school s, but they are a very small mnority.

21
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And on the question whether it's the board or
the nenbership that's inportant here, it seenms to ne --
and nmenbership isn't entirely the right way to describe
it. These are voting nenbers. They choose their board,
and they can renove their board nenbers, and so it seens
to me that the -- it is the nenbership. It happens that
it's not surprising that this nmenbership has chosen
governi ng boards that are either exclusively or
overwhel m ngly conposed of public nenbers, but --

QUESTION: What if the rules were changed so
that to be a delegate you didn't have to be a principal,
that you were just a parent fromthe school in question
so there's a representative fromeach one of the school s?

M5. UNDERWOOD: Well, that would be a different
sort of association. It would be |ess clear.

QUESTION: | know it woul d.

M5. UNDERWOOD: It would be |ess --

QUESTI ON: | know it would, but would it --
woul d that still be --

M5. UNDERWOOD: It would be like --

QUESTION:. -- State action?

M5. UNDERWOOD: It woul d depend on what that
parent's responsibility was. It would be less -- |
under stand your hypothetical to say that that parent does
not take direction, or cannot be directed by the school in
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the way --

QUESTION:  Ri ght.

M5. UNDERWOOD: -- the school enployee does, and
so |l think it would be less clear to say then that the
school s control the organizati on.

QUESTION:  So this hinges on whether the
principals take directions fromthe school. |Is there any
i ndication that the principals act in anything other than
their own best --

M5. UNDERWOOD: | don't think it hinges on
whet her they in fact do. It hinges on the fact that the
schools and, indeed, in this case ultimately the State
| egi slature and the State Board of Education to whomthe
school s are account abl e have the capacity to give them
direction, that they act in their official capacity, and
whet her they in fact give direction as to any particul ar
decision or not is not the point. The point is that they
have the ability to do so.

QUESTION:  Is that conceded, that the principals
could be instructed to vote a certain way in this
or gani zati on?

M5. UNDERWOOD: Well, | don't believe the issue
was squarely joined, but they are school officials, and
t he schools are nenbers, and --

QUESTION:  Who instructs principals? | thought
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the principals instruct the other people in the schools.

M5. UNDERWOOD: They do, but ultimately a
princi pal of a public school is accountable to a Board of
Education, and ultimately to the State Board of Education
or to the |egislature.

QUESTION:  Onh, but do you think the Board of
Education is apt to tell a principal what to do when he
goes to these neetings? | nean, is there any finding in
the first place?

M5. UNDERWOCOD: Well, the record establishes
that the State Board of Education so recogni zed the
important role of this association in the provision of
educational activities to its students that it has sent
menbers ex officio to the board neetings, and it has
reserved -- over an extensive period of tine it reserved
the right to review the rules of the association, so |
t hink --

QUESTION:  That ceased, did it not, the review?

M5. UNDERWOOD: Well, actually the district
j udge found that nothing changed when the regul ation
changed, so I'mnot sure that it's fair to say that that
ceased.

It is true that the State Board of Education
revised the regulation that it had that expressly reserved
the right to reviewthe rules. It isn't clear that they

24



© 00 N oo o B~ W N P

N NN N NN R R R R R R R R R R
gag A W N P O © 0o N oo 0o M W N+ O

stopped reviewing the rules at all. In fact --

QUESTION:  Is there any question that if the
State board did, in fact, instruct the principals by
passi ng a general standard that would be applicable to
these athletic contests that the principals would be bound
to follow the State board's rul e?

For exanple, a State board says, no athlete wll
be allowed to play in intranural ganes who is found
drinking beer within a nonth of the gane. | nean, would a
principal be free to disregard that?

M5. UNDERWOCOD: | don't think he would, but if,
under the particular structure of education in Tennessee
he m ght be, then it is surely within the power of the
Tennessee | egislature to arrange things to give the board
t hat power.

That is, | don't know whet her the board
currently has that power, although | would assune so. |If
it doesn't, Tennessee, as a State, in sone capacity
certainly does have the power to instruct -- to direct the
conduct of public education in Tennessee, including the
rul es that govern interscholastic athletics.

If this association is not a State actor, then a
gap will open up in the constitutional coverage of public
school prograns, because schools may often collaborate in
provi ding prograns for their students, not only in
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athletics but also, for exanple, in | anguage and travel
and nusic and art, in devising and adm nistering
standardi zed tests, and that collaboration should not
shelter the progranms from constitutional accountability.

QUESTION:  You don't think a line can be drawn
bet ween Gernman and sports?

M5. UNDERWOCOD: | do think a line can be drawn,
but in fact both the Tennessee Board of Education and
Boards of Education in general have regarded sports as
part of the educational program They wouldn't have to do
so, but they have done so here, and have typically done
so, and it's not -- it was suggested that it would be
sufficient to hold each public school accountable, but in
fact the individual public schools have no power one by
one to change the rules or the actions of the association.

Toget her they control it, but alone no one of
t hem does, so unless the association itself is regarded as
a public actor because it is the -- an aggregate of public
actors, then collective action by the association could
escape constitutional review

QUESTI ON: Perhaps | shoul d have asked the
guestion of petitioner, but his tine was running out, as
yours is. On page 8 of the blue brief, the first ful
par agr aph says that for a school to be a nenber, its coach
must be a full-tinme enployee of the Board of Educati on.
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Does Brentwood's coach have to be a full-time enpl oyee of
t he Board of Education, as you understand it?

M5. UNDERWOOD: Well, that's ny understandi ng of
the rules, but I"'mreally not sure of the answer to that.
Per haps Brentwood - -

QUESTI ON:  Because it seens to ne that would
have certainly a bearing on the case.

M5. UNDERWOOD: | think that's correct.

QUESTI O\ Thank you, Ms. Underwood.

M. Col bert, we'll hear fromyou.

ORAL ARGUMENT OF RI CHARD L. COLBERT
ON BEHALF OF THE RESPONDENTS

MR. COLBERT: M. Chief Justice, and may it
pl ease the Court:

TSSAA' s authority to enforce rules for high
school sports conpetition conmes fromthe private choice of
the schools that join TSSAA to abide by those rules and
not fromany authority given to TSSAA by the State of
Tennessee, and whet her the court exam nes the case as the
Sixth Grcuit did, using Jackson, and Blum and Rendell -
Baker, and the U S. Aynpic Commttee case, and Tarkani an,
and Sullivan, the result is the sane.

The question is, where does the authority for
t he power exercised by the association cone from and in
this case it is quite clear in Brentwood Acadeny's case
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and in the case of the other nenber schools, it cones from
t he deci si on, school - by-school, which each school is given
the choice to make under State |law, of joining the
associ ation and abi ding by those rules.

QUESTI ON: Suppose all of the schools in the
associ ation were public schools. Suppose everything is
t he sane, except that the organization is only for public
school s, and only public schools conpete in these
conpetitions. Wuld your answer be the sane? Based on
what you just said, | take it it would be. It still
woul dn't be a State actor, even if it regulated only
publ i ¢ school s.

MR. COLBERT: M answer woul d be the sane, Your
Honor. It would not be a State actor because it is
engaging in a function that is not a function that the
State of Tennessee has chosen to regulate by statute or by
constitution. The function involved is an extracurricul ar
activity, high school sports conpetition. Like band
conpetition, cheerleading, art conpetition, forensics --

QUESTI ON:  The students get sone credit for
physi cal education, toward that requirenment, from being on
this varsity teanf

MR. COLBERT: There is a statute, the only
statute in Tennessee that addresses interschol astic
athletics at all allows a |local public school board, if it
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chooses, to give credit for participation in

i nterschol astic sports or band, either one, to allow that
in lieu of physical, the required physical education

cl asses, but Tennessee does not regulate, the State does
not regulate, the State says nothing about, in

| egi sl ation, how interscholastic sports conpetitions from
one school to the next will be conduct ed.

Now, | woul d agree, Your Honor, that any
i ndi vi dual school would be a State actor in the decisions
that school nakes for its own athletic program but the
school, the principal of school A has no authority from
the State of Tennessee to regulate school B's athletic
progr ans.

QUESTI O\ But why woul dn't the principal, when
he or she goes to the neeting and casts a vote, it seens
to me that that principal, when he or she casts a vote,
must be acting in a State capacity because that's why that
principal is there.

MR. COLBERT: The principal is actually there in
a capacity -- and | need to clarify this, because | think
there was a m sstatenent made about how the rul es get
adopted. The nenbership at |arge does not adopt the
rules, and this is in the -- part of the TSSAA
constitution is in the appendi x. There's a separate body.
There's a board of control that enforces the rules.
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There's a legislative council that enacts the rules. It's
al so a ni ne-nenber representative body.

The principals who are there, voting, who are on
that body, are serving in a representative capacity. They
have been el ected by the nenber schools, both public and
private, to serve in a representative capacity on that
boar d.

QUESTION: Well, the record doesn't tell us, but
it's just incredible to me that the principal would not be
accountable to the Board of Education for the principal's
actions in voting.

MR COLBERT: Well, the --

QUESTION: And it seens to nme sonewhat unlike
the Chief Justice's hypothetical of a principals'
associ ation, because the principal is there in order to
advance the interests of the school as a school.

MR. COLBERT: The principal is there on the
| egi slative council or on the board of control in order to
advance the interests of the voters who el ected him and
represent -- to serve in a representative capacity on the
| egi slative council. That may be public schools --

QUESTION:  So in your view the principal would
be quite unconstrained by the Constitution fromvoting to
deny nenbership to a school because its athletes were
bl ack, or Catholic, or sonething |ike that?
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MR. COLBERT: The principal as a representative,
as a representative of Brentwood Acadeny and any ot her
school who el ected him would not be accountabl e
constitutionally for that.

Now, if the principal of a public school does
not allow his school to participate, refuses to schedule a
contest agai nst a school because of -- for
unconstitutional reasons, then he, as the principal of his
school, makes his school accountable for that, but he is
not acting as the principal of his school when he serves
on the board of control or the legislative council.

He's eligible to be on the board or the counci
because he is a principal of a nenber school, just |ike
t he headnmaster of Brentwood Acadeny is eligible.

QUESTI ON:  Except that's the only reason he's
there, is because he is the principal.

MR. COLBERT: He -- well, he is there to further
the interests of the entire association, which includes
the public and private school nenbers as well. He is
eligible to be there because he is a principal.

QUESTION: Is it theoretically possible that the
| egi sl ative council could be -- which enacts the rules
coul d be conposed of a najority of private schoo
princi pal s?

MR. COLBERT: It's entirely possible, Your

31



© 00 N oo o B~ W N P

N NN N NN R R R R R R R R R R
gag A W N P O © 0o N oo 0o M W N+ O

Honor. It's strictly a function of which principals
decide to run for the body and which principals are
el ected to serve on the body, and there have been private
school principals or headnasters who have served on one
body or the other, so it's -- you could have -- even
t hough, because in the State of Tennessee, as in any other
State at the secondary |level, there are nore public
school s than there are private schools, there are going to
be nore public schools engaged in extracurricul ar
activities than there are private schools.

QUESTION: M. Col bert, you told nme, and | think
you were quite candid in this, that it doesn't matter,
that you would be arguing the very sane thing if this were

an associ ati on where the nenbers were all public

school s --

MR. COLBERT: Right.

QUESTION: -- and it excluded private school s.

MR. COLBERT: Right.

QUESTI ON: Your argument would be identical to
what it is.

MR. COLBERT: That's right. That's right, and
l"'m-- sinply, in answer to Justice Scalia s question, you

coul d have an association that has 86 percent public
school nmenbership, as TSSAA does, and have the entire
board of control consist of private school --

32



© 00 N oo o B~ W N P

N NN N NN R R R R R R R R R R
gag A W N P O © 0o N oo 0o M W N+ O

QUESTION: But that's surely nore hypot heti cal
than real, because at least for this board, and every
other simlar State association that we' ve ever heard of
either has either all public school on its board or
overwhel mng majority. That's in -- how these things
operate in the real world.

MR COLBERT: That's because there are nore of
them and they' re nore --

QUESTI ON:  Yes.

MR. COLBERT: And they're nore likely to run

QUESTION: And they m ght change, as counsel for
the Governnment told us, if there were a different m x of
school at sone future tinme, but right now, these |eagues
are overwhel m ngly public.

MR, COLBERT: But Your Honor, | don't know that
a different m x of schools would necessarily nake a
difference in the governi ng body.

QUESTION:  No. | think you' ve clarified that,
that if you' re dealing with a universe that's all public
school s, your argunent is still the sane, no State action.

MR. COLBERT: Well, if you -- and in the
Tar kani an case, for exanple, you were dealing with a
uni verse of, as reflected in the argunment transcript,
roughly 1,000 schools, a roughly even split between public
and private schools, but you had a comrittee on
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infractions that made the chal |l enge decision there, and
four of the five nenbers of the conmttee on infractions
canme from public schools, so the make-up of the nenbership
at | arge does not necessarily dictate the makeup of the
governing body in the organization. It is a function of
choice, just like --

QUESTION:  In that case the Court seened to be
i npressed by the fact that it wasn't -- any one State
coul d never have control of that organization. You
couldn't belong to one State, because it covered all the
St at es.

MR. COLBERT: Well, that's right, Your Honor,
but there was also -- there were al so sonme other issues in
that case, such as whether UNLV as a single State actor
had del egated its authority to regulate its athletic
programto the NCAA, and whether that del egati on was
sufficient to make the NCAA a State actor, and the Court
said no, because there was no statutory or constitutional
requi renent that UNLV engage in interscholastic athletics
at all, nmuch less that it defer to the NCAA for the
regul ation of interscholastic athletics.

And you have the sanme thing in Tennessee. There
is no statutory or constitutional requirenment that any
school, public or private, have an interscholastic
athletic program much |ess that they defer to the TSSAA
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to regul ate that program

QUESTION: Does the record tell us if there are
any private, substantially equival ent | eague which is --
wel |, any | eague which is nade up of all private schools
which is substantially equival ent?

MR. COLBERT: The --

QUESTION: In the State of Tennessee?

MR COLBERT: The record itself does not --
there is sone nention of that in the brief, Your Honor,
that there is one in East Tennessee, but that's not in the
record itself.

QUESTION: Whiile |I've got you on the facts, is
it correct where the blue brief says at page 8 that for a
school to be a nenber its coach nust be a full-tine
enpl oyee of the Board of Eduction?

MR. COLBERT: There --

QUESTION: |Is Brentwood's coach a full-tinme
menber of the Board of Education?

MR COLBERT: No, he is not. Thereis a --

QUESTION:  Full-tinme enpl oyee.

MR. COLBERT: There is a rule that as you read
it, and if you apply it to -- in the public school context
it would require a public school coach to be an enpl oyee
of the public school system

QUESTION: Just in the public school context?
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MR. COLBERT: Not -- right, and the key is so
that the coach is not sonebody off the street who has no
accountability to the nmenber school.

I n Brentwood Acadeny's case, the coach would
have to be an enpl oyee of the nmenber school

QUESTION: So it -- but it wouldn't rule out a
part-tinme coach, | take it, so long as the part-tinme coach
was an enpl oyee rather than an independent contractor?

MR. COLBERT: That's right. It allows for --
and actually the rule -- the rules now do all ow sone
assi stant coaching fromindividuals who are not full-tine
enpl oyees of the school.

Every aspect --

QUESTION:  But the namin coach, even in the
private school, would have to be a full-tine enpl oyee?
Because the rule as quoted on page 8 says, have a
Tennessee State teacher's license, be a full-tine
enpl oyee. How does it work now for the private school s,
for the main coach, not the assistant coach? Mist the
mai n coach be a full-tinme enployee of Brentwood under
t hese rul es?

MR. COLBERT: The coach is -- the head coach is
expected to be a full-tinme enpl oyee of the school.

QUESTION: So that this rule, to the extent that
it requires a full-tinme enployee, does apply to private
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school s as wel | .

MR. COLBERT: It applies to private schools,
except that they're not required to be -- the term Board
of Education connotates a public school board.

QUESTI ON:  Yes.

MR COLBERT: And that's not -- the rule does
not apply to private schools in that respect.

QUESTION: But it does in other respects. That
is, full-time enpl oyee --

MR COLBERT: O the school.

QUESTI ON:  Yes.

QUESTION:  May | ask whether you think your
client was a State actor before -- 1995, was it, they
changed the rul es?

MR COLBERT: 1996.

QUESTI ON: 1996.

MR. COLBERT: No, Your Honor, we do not. TSSAA
was formed in 1925 w thout any invol venent of the State.
TSSAA operated for 47 years, until 1972 w thout any
i nvol vement of the State.

In 1972, the State Board of Education on its
own, W thout any |egislative action, wthout any
constitutional authority, passed an administrative rule
designating -- it doesn't -- the |language of the rule is
inmportant. It doesn't del egate to TSSAA.
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It designates TSSAA as the association for
public schools to join for their -- for the regul ation of
their interscholastic athletic progranms, but that
designation is no nore than an authorization, or an
acqui escence by the State in the function of the private
entity, which this Court has held over and over, back
starting with Jackson and Bl um and Rendel | - Baker, that
St at e acqui escence, State approval of the private actions
of a private entity is not tantanount to State action and
does not convert the private entity's acts into State
action, and that's what you have here.

And in fact, analytically speaking, the argunent
of the petitioner that sonehow the makeup of the board of
control converts TSSAA' s action into State action is
really no different than the principle that this Court has
rejected in Rendell-Baker, which is extensive State
regul ation of a private entity does not convert the
private entity's --

QUESTION: But there's sonething really
di fferent about that Rendell-Baker and -- and here, it's a
public official being paid by the State, goes to neetings.
It's not out of his own pocket, is it, the principal, when
he goes to the board it's on State tinme, or mnunicipal
ti me, whoever hires hin®

MR. COLBERT: The record reflects that there
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have been tinmes when neetings were held during the school
days, neetings of the board of control or the legislative
council. There are other tinmes when neetings are not.
They're held on Saturdays or in the evenings.

QUESTION:  Is the principal expected, out of his
private purse, to fund his participation in this
or gani zati on?

MR. COLBERT: There -- yes. | nean, that's left
strictly up to the local people. There is no requirenent
in the State of Tennessee, in the law, that a principal be
rei mbursed for service on the board of control

QUESTION: Do you know what the practice, the
customor practice is?

MR. COLBERT: | could not tell you what the
customor practice is, Your Honor. | think there are
di fferent custonms and practices fromone person to the
next and one school systemto the next, and | think in
sonme systens there is sone reinbursenent, | think in
others there is not.

QUESTION: Could the State Board of Educati on,
if it so chose, say we're no longer going to rely in any
sense upon this organi zation, and we ourselves wll set
the rules for intramural contests? Wuld it have the
authority legally to do that?

MR. COLBERT: Yes, Your Honor. | believe the
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State Board of Education would have the authority to do
that. The State --

QUESTION:  So that what this organization, then
is doing in effect is filling the vacuum created by the
choice of the State Board of Education not to regul ate.

MR. COLBERT: That's correct. The State Board
of Education, the State of Tennessee has chosen not to
regul ate interscholastic athletic conpetition, and let ne
clarify that. The State Board of Education has the
choice, if it wants to regulate interscholastic athletic
conpetition anong public schools in Tennessee. It doesn't

have the choice to regulate that conpetition anong private

schools. It has the choice to regulate anong public
schools. It has chosen not to.

QUESTION: But it could -- if it were the
regulator in the first instance it, | presunme, would have

the authority to say that no public school nay engage in
an interschol astic contest with a private school unless
these rules are observed. That would be within its
authority, wouldn't it?

MR. COLBERT: Yes, but it has -- the State of
Tennessee -- and that's an inportant part of Fourteenth
Amendnent jurisprudence, Your Honor, is the entire prem se
of the State action doctrine is to, a) ensure that private
parties are free to conduct thenselves as private parties
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wi t hout constitutional restraint, and b) to ensure that
the State does not have to take responsibility for every
private activity that it allows to occur, sinply because
it does not exercise its extrene authority to take over
certain responsibilities.

QUESTION: | suppose in Jackson v. Metropolitan
Edi son the Pennsylvani a | egi sl ature could have | egisl ated
and controll ed what Metropolitan Edi son did.

MR. COLBERT: The Pennsyl vania | egislature could
have taken over responsibility for providing electric
service to residents rather than leaving it up to a
privately owned utility to provide that service. The
State chose not to involve itself in that activity, and
t he Fourteenth Amendnent State action requirenent gives
the State that right without the State having to take
responsi bility sinply because it could have taken over
sonet hi ng.

QUESTION: Isn't there a difference -- and maybe
there isn't historically in Tennessee, but isn't there a
difference in the fact that intramural athletic contests
are sort of accepted as a standard part of the educati onal
schenme, whereas State provision of electric power is not?
Is that a fair distinction?

MR. COLBERT: No, Your Honor, | don't believe
that is a fair distinction. At least in Tennessee | don't
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believe it is, because interscholastic athletic
conpetition in Tennessee has been sonething that's been
entirely voluntary for the history of that conpetition
dating back all the way to 1925. There has never been a
requi renent that any public school have interschol astic
athletic conpetitions --

QUESTION:  All right, but since 1925, | take it,
it has been the common practice of the schools in
Tennessee to engage in interscholastic athletic contests.

MR COLBERT: Well, it is, but it varies from
one school to the next, and even anong public school s,
what activities they may engage in for --

QUESTI ON: But nobody in Tennessee woul d say,
when they heard that the X school was having -- was
engaging in interscholastic athletics, no one in Tennessee
woul d say, what are they doing that for, that's crazy for
a school to be doing that.

MR. COLBERT: No. That -- well, they m ght.
They m ght when they find out they' ' re engaging in sw nmm ng
conpetition, for exanple. There are schools in
Tennessee - -

QUESTION:  They think it's crazy to swmin
Tennessee?

(Laughter.)

MR. COLBERT: There are schools in Tennessee --
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in Tennessee, sw nmming conpetition is very unusual .

(Laughter.)

MR. COLBERT: In Tennessee, hockey conpetition
is very unusual, but there are schools that have it. It's
not regul ated by TSSAA.

QUESTION: M. Souter's from New Engl and.

(Laughter.)

QUESTION: Different nores.

MR COLBERT: It's -- now, footbhall --

QUESTI ON:  Yes, what have they got agai nst
hockey?

MR. COLBERT: It's a bit unusual to say soneone
doesn't play football, but in Tennessee there are sports
i ke swming, for exanple, that sonme schools have chosen
to engage in and to conpete in, and conpete for
chanpi onshi ps in. TSSAA doesn't even regul ate --

QUESTI O\ Okay, but the basic point is, schools
custonmarily play each other in Tennessee.

MR. COLBERT: That's right. That's right. But
that, we submt, Your Honor, does not establish State
action sinply because it is an action that's customarily
engaged i n.

QUESTION: | thought that there was a finding
in -- that the principals who attend these neetings are
customarily reinbursed.
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MR. COLBERT: There was not -- there's a --
there is a statenment in the petitioner's brief about that
t hat suggests that the neetings of the board of control
occur during the school day, and that the principals are
rei nbursed, but there's -- that does not appear in the
record, that I'm --

QUESTION: Do you dispute that as a matter of
fact?

MR. COLBERT: Yes, Your Honor. As | said,
think it varies fromone -- | do know that the neetings
occur at all different tines. They may occur on a school
day. They may occur on a Saturday. The neeting that |ed
to the filing of this lawsuit took place on a Saturday at
a privately owned hotel, and whether there is
rei mbursenent for the nmenbers of the board of control or
the legislative council varies fromone to the next.
There is no standard practice in that respect.

In this case there are several problens with the
rule of law that's proposed by Brentwood Acaderny, problens
that cause that rule of lawto run contrary to the
Fourteenth Amendnment. The first problemis that the
rule -- and this is even consistent with the Solicitor
General 's remark.

The rul e proposed by Brentwod Acadeny woul d
mean that if schools in extra -- in any extracurricul ar
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activity conpete with each other in Tennessee, that -- the
regul ation of that interscholastic activity is going to
anount to State action regardless of howit's conducted.
Forensi cs, band conpetition, cheerleading conpetition, any
sort of regulation of those activities would all be State
action. It would --

QUESTION: On the other hand, if your position
is right, then this association, where nost of the nenbers
are public school principals, can decide as far as the
Fourteenth Anendnent is concerned, we don't want to have
any teans for girls. W're going to limt our varsity
teans to boys.

MR. COLBERT: The -- you have to distinguish
bet ween what the association can do and what the
i ndi vi dual schools can do. An individual public school
could not do that, and if an individual -- and that's one
of the problens with the amicus briefs in this case, is
t hey suggest that there's no renmedy for any sort of
discrimnation if you hold that TSSAA is not a State
actor, and that's sinply not the case, because an
i ndi vi dual public school still nakes the choice of whether
it's going to be a nenber of the association or not, and
whether it's going to abide by the rules or not, and if --

QUESTI ON: No, but that association could inpose
that rule on Brentwood. It could say, Brentwood, if you
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want to be a nenber of our association you can't |et wonen
participate in intercollegiate sports, or interscholastic
sports.

MR. COLBERT: And Brentwood Acadeny woul d be
free not to join the association.

QUESTION:  Ri ght.

MR. COLBERT: And any public school would be
free not to join the association, and if a public school
j oi ned the association and followed a rule like that,
there woul d be constitutional recourse against that
school, or against that |ocal school board. That does not
turn the actions of the association itself into State
action.

QUESTI ON:  Even t hough the people who have nade
up that rule are the very sanme principals of the schools
that woul d be sued individually?

MR. COLBERT: That's right. That's right, but
you would al so --

QUESTI ON: And even though they're appearing in
that body as a representative of their school, not as an
i ndi vi dual ?

MR COLBERT: Well, that's -- that's where |
di sagree, Your Honor. They're not appearing as a
representative of that school. They' re appearing as an
el ected representative of all the schools, and in that
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respect you would open a Brentwood Acadeny up, for

exanple, to constitutional challenge. |[If you're going to
use the association to sweep every nmenber up with it, then
you are subjecting the private schools --

QUESTION: Onh, but that's not right. | don't
think there's any claimthat Brentwood is a State actor,
is there?

MR. COLBERT: Well, | don't think there is a
claimthat Brentwood is a State actor, but if you allow
the Constitution -- if you allow the Fourteenth Amendnent
to reach the individual schools not by challenge to the
action of an individual school, but by challenge to the
action of the association, then you' re allow ng the
Fourteenth Amendnent to reach the private school nenbers
of the association as well.

QUESTION:  No, you're just allowing it to say
that the rules that the association inposes on its nenbers
are a State action. That doesn't nean that the individual
school -- the -- if Brentwood conplied with those rules it
woul d not be a State actor.

MR. COLBERT: But the association has no power
to i npose those rules --

QUESTION: Well, but that's one of the issues.

MR. COLBERT: -- except to the extent that the
school s choose to abide by them
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The -- ultimately, this case really goes back to
Justice O Connor's first question when M. Blunstein stood
up and that is, what should the test be and I think, as
Justice O Connor nentioned in the dissent in the Antrak
case, if you look at Blum if you | ook at Rendell -Baker,
if you | ook at Jackson, if you look at all the different
cases that have phrased the test in all different ways,
they really come back to whether the chall enged action
results froma matter of private choice, and that's
exactly what you have here.

Menbership in TSSAA, service on the board of
control, followng the rules or not following the rules is
a matter of private choice. Brentwood Acadeny nade the
private choice that it wanted to play in the TSSAA and
conpete for TSSAA chanpi onshi ps, and now it doesn't want
to follow the rules, and that's what this case is about.

QUESTION:  Well, surely it's not a matter of
private choice whether a public school chooses to join the
association or not. | nean, the decision to join the
association has to be a -- you don't acknow edge that that
decision is an official public school decision?

MR. COLBERT: The school itself in the case of a
public school makes a -- makes its --

QUESTI ON: Ckay.

MR. COLBERT: -- own decision, nakes a --
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QUESTION: A decision to join.

MR. COLBERT: To join, that's right. 1[It is also
free, however, there is no State conpul sion -- the school
even a public school is free not to join.

If there are no further questions, thank you.

QUESTI O\ Thank you, M. Col bert.

M. Blunstein, you have 2 m nutes remaining.

REBUTTAL ARGUVMVENT OF JAMES F. BLUMSTEI N

ON BEHALF OF THE RESPONDENTS

MR. BLUVMSTEIN. M. Chief Justice, may it please
t he Court:

The TSSAA has been very candid in stating the
breadth of its position, but I1'd Iike to point out on page
32 of its brief their position seens to be that even a
coach who is a public school teacher and a public school
official is not a State actor, so their position is that
extracurricular activities are so outside of the scope of
public accountability that even if there is a decision by
a coach about a decision affecting athletic contests, that
t hat does not fall within State action

The other -- another point on the question of
control, in the joint appendi x at page 89 and page 92 it
makes it pretty clear that the principals are
representatives of the school in voting on the |egislative
council and on the board of control, and joint appendi x 89
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and 92 sets that out.

And finally, | would like to just indicate, we
haven't tal ked about the existing state of the |aw, but
this circuit, the Sixth GCrcuit decision is the only
decision that finds a conparable institution not to be a
State actor. This case is an outlier in that sense. The
| aw has been settled for over 30 years. Sone of the
concerns that the respondent has | think have not been
mani f est ed.

The way that the courts have dealt with the
i ssue of review ng decisions of these associations is
t hrough a proper |evel of deference on a matter of
substantive law, and so if the Court affirnms belowit wll
be unsettling what has been settled |law in every
jurisdiction that has heard this case for 30 years.

Thank you, Your Honor.

CH EF JUSTI CE REHNQUI ST: Thank you, M.
Blunstein. The case is submtted.

(Wher eupon, at 12:04 p.m, the case in the

above-entitled matter was submtted.)
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