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PROCEEDI NGS
(10: 15 a.m)

CHI EF JUSTI CE REHNQUI ST: W' |1 hear argunent
now on nunber 99-2036. Good News Club v. MIford Centra
School .

M. Marcelle.

ORAL ARGUMENT OF THOVAS MARCELLE
ON BEHALF OF THE PETI TI ONERS

MR. MARCELLE: M. Chief Justice and may it
pl ease the Court:

This is a free speech case. On page 13 of its
brief in opposition to certiorari, MIford concedes that
State law, the sane State law at issue in Lanb's Chapel
requires it to censor petitioner's speech fromits broad
community foruns at all times, to all audi ences because
they had a religious purpose. This Court rejected such an
argunent in Lanb's Chapel. It should reject it in this
case as well. The Second Circuit circunvented this
Court's decision in Lanb's Chapel by resurrecting a
distinction that this Court buried in Wdmar. A
di stinction between constitutionally-protected speech and
unconstitutionally-protected religious worship and
instruction.

QUESTION: M. Marcelle, did you cite Lanb's
Chapel to the Second Circuit?
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MR. MARCELLE: Yes, Your Honor, quite
extensively, and dissent as well said, Judge Jacobs said
the case couldn't be squared with Lanb's Chapel.

QUESTION:  Lanb's Chapel, if I'mcorrect, is not
even cited in the Second Circuit's opinion, is that right?

MR. MARCELLE: That's correct, Your Honor.

QUESTION: Isn't even nentioned?

MR MARCELLE: 1Isn't even nentioned. And |
think the way they got around Lanb's Chapel, Your Honor,
was really by enbracing a distinction that this Court
rejected in Rosenberger, a distinction --

QUESTION: | assune that the judge who wote the
opinion for the Second Circuit was aware of Lanb's Chapel
not just because you cited it, but because it had reversed
an earlier decision of his, isn't that right?

MR MARCELLE: That's correct, Your Honor. He
was the author of Lanb's Chapel that this Court reversed.
And | think the way --

QUESTION: M. Marcelle, could you clarify for
us the nature of the right that you are asserting. Now,
could the school district say we are not going to all ow
access to any groups in off-school hours?

MR. MARCELLE: Absolutely.

QUESTION:  And you contend that the school has,

i nstead of doing that, opened a limted public forum
4
ALDERSON REPORTI NG COVPANY, | NC.
1111 FOURTEENTH STREET, N W
SUl TE 400
WASHI NGTQON, D. C. 20005

(202) 289- 2260
(800) FOR DEPO



© 00 N oo o B~ w N P

N NN N NN R R R R R R R R R
gag A W N P O © 0o N oo 0o M W N+ O

al l owi ng sonme groups to use the school in off hours?

MR. MARCELLE: That's correct, Your Honor.

QUESTION:  Coul d the school say only hours after
6 p.m?

MR. MARCELLE: Your Honor, yes, they --

QUESTION:  And only certain days a week?

MR. MARCELLE: Yes, Your Honor. They have broad
di scretion, the school board --

QUESTION:  You're just seeking equal access on
the sane terns that the school offers it to other groups
to benefit the welfare of the conmunity, is that the idea?

MR. MARCELLE: Exactly, Justice O Connor. W're
not asking for uni que access, just equal access.

QUESTION:  What if a church asks for privilege
to conduct church services once a week during the hours
t he school allows?

MR. MARCELLE: Because, Your Honor, M| ford has
chosen to create a forumthat it's probably the broadest
possi bl e forumyou could create, the uses that pertain to
the welfare of the community under this policy, | think
they would a Mass, or a church service would qualify, but
of course, they have the power and the discretion.

QUESTION: So if one of the | ocal churches cane
in and said we'd like to use it one day a week to conduct
our regul ar services, that would have to be granted as
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well, if it fell on a day and an hour when the school said
it was open?

MR. MARCELLE: Yes, Your Honor, under this
policy. O course the school could wite the policy to
l[imt it to athletic, just athletic events or just
theatrical events but they couldn't exclude religious
groups or religious viewoints on those subjects.

QUESTION:  Well but, I think you can say that
the school, that the school couldn't exclude religious
Vi ewpoi nts or religious groups and still not necessarily

say that it had to be open for a full dress religious

servi ce.

MR MARCELLE: M. Chief Justice, that's
correct. | think again in this case MIford has drafted
t he broadest possible policy. 1It's really when you say

any social, civic or recreation use or other uses
pertaining to the community you, | think, have created the
br oadest possible forum --

QUESTION: It specifically allows neetings and
entertai nnent events and ot her uses.

MR MARCELLE: That's correct. And | think the
phrase is other uses that pertain to the welfare of the
comunity, Justice Kennedy.

QUESTION: M ght there not be a problemw th the
establ i shment clause, apart fromthe viewpoi nt versus
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content discrimnation if there were say a church service
to be conducted the sanme tinme the Boy Scouts are neeting?

MR MARCELLE: | don't believe so, Justice
G nsburg, for this reason. Wen you choose, when you
choose, as MIford has in this case, to shut its school
down at 3 o' clock and thereby open up a public forum
i nside your school, you can't restrict religious
Vi ewpoi nts even if the viewpoint in the speech is exercise
in a religious cerenony.

QUESTI ON:  But you are tal king about a First
Amendnent free speech right. That's how you open this.
There is also an issue that hasn't been aired in this
case, and that is the issue that arose in Wdnmar and in
Mur gens, the distinction between, for establishnment clause
pur poses, people of a certain sophistication versus
younger peopl e.

MR. MARCELLE: Justice Gnsburg, I'll give you
two answers to your inquiry. One, | think this is like
Wdmar. For exanple, in Wdnmar woul d essentially be the
cornerstone group which was the student group that sought
access to the school was a religious group singing
religious songs, reading the Bible and praying, and this
Court didn't find a constitutional problemin that case
because it was --

QUESTION:  The age of the, the -- that played
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sone role in the Court's decision, didn't it? That these
were col |l ege students who had a degree of sophistication
and coul d distinguish between just opening it up to
everybody, and the school endorsing it?
MR. MARCELLE: That's correct, Justice G nsburg.
And in this case, in Wdnmar, the appropriate comunity was
the students so you woul d | ook at the observer student,
but in this case, MIford has ended school and has opened
up a conmunity forumfor parents to initiate and parents
to run these comrunity groups.
QUESTION:  What was at issue in Wdnmar? Wat,
what kind of activity?
MR. MARCELLE: It was a -- praying and readi ng
the Bible and singing religious songs and teaching from
t he Bible.
QUESTION: In, in the school or to the whole
school body, before the whol e school body?
MR. MARCELLE: Not before the whol e school body,
Your Honor. Just to the participants who wanted to hear
and chose to hear this nessage like this case. The only
children who attend the Good News Club are sent there by
t here parents.
QUESTION:  And that was uphel d?
MR. MARCELLE: And that was uphel d, Your Honor.
QUESTION: I'msorry. Isn't the nub of the
8
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problemin this case that you' re not dealing with coll ege
students, you're dealing with grade school kids, kids
from | think it was ages starting at six going up to 12.
You're doing it -- in this particular case, the neeting
was being held i mediately after the school and the
neeting sounds to ne as it was described as Sunday school .
They pray. They sing sort of children's religious songs,
and they have a teaching | esson and | guess sone

di scussion, but it sounds |ike Sunday school, and isn't
the problemin this case that you don't have a

sophi sticated group of people of college age who know t hat
the university is not proselytizing them or approving of
their particular religious practice, whereas in this case
you have a bunch of kids who just don't make those ki nds
of distinctions, and isn't that the nub of the
establ i shment cl ause problem here, which didn't exist in
W dmar ?

MR. MARCELLE: If | may, Justice, be allowed to
gi ve you, kind of, two answers. One, that's not the case
because if this neeting was conducted at 9 o' cl ock at
ni ght and was given just to adults, State | aw would
prohi bit fromthem neeting under those circunstances.

QUESTION:  Well, that, that m ght be the case,
and it mght be the case that you would have a different
case before us if those were your facts, but whether State
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| aw woul d prohibit it or not, ny question is, don't we
have here at |east a substantial, | won't decide it from
t he bench, but don't we have a substantial establishnment
cl ause issue, which we sinply didn't have in Wdmar so
that you can't take Wdnmar as being direct authority for
what was goi ng on here?

MR. MARCELLE: | would say the answer -- and
that would be in the second part of nmy answer.

QUESTION: Right. Get to nunber two.

MR. MARCELLE: -- to your, to your question, is
the parents are the ones who deci de whether or not the
children will attend.

QUESTION: He's worried about the other children
who are, who are supposedly hangi ng around the school
after the bell rings, instead of skipping off the way ny
kids do. Actually, and they are infected by seeing these
ot her kids going into an activity which they think
represents the approval of the State for these religious
services. | think that's the point he's nmaking.

QUESTION: | woul d never spurn Justice Scalia's
hel p, but actually -- actually, | think you understood ny
guestion. Wy don't you answer it as nodified by Justice
Scal i a.

MR. MARCELLE: | guess | would go back to
Justice O Connor's concurrence in Capitol Square where she
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said the endorsement tests and the establishnent clause
are concerned with the political comunity at |arge and
not particular individuals or isolated observers. Here
the day ends and --

QUESTION: That's, that's, you know, that's
because that was the group to which Capitol Plaza was
appeal ing, but here, the appeal is to kids, and in
particular, to the kids who are going to this Sunday
school kind of service.

MR. MARCELLE: | guess | would disagree with al
respect, Justice Souter. | think the appeal is to the
parents.

QUESTION: M. Marcelle, was this the basis for
the school's refusal to allow the group, you can't do it
right after school? Was that the --

MR MARCELLE: No. That was not the basis.

QUESTION:  And was this point raised before the
Second Circuit? Was it part of the Second Grcuit's
opi ni on?

MR. MARCELLE: Absolutely not.

QUESTION:  Was the point raised before the
Second Circuit?

MR. MARCELLE: If | could search ny nenory and |
don't believe, or if it was raised, it was raised
tangentially, Your Honor. It certainly wasn't the thrust.
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QUESTION:  Well then, then do you feel that the
deci sion that the judgnment of the Second GCircuit should be
vacated and the case should be remanded for consideration
of this issue?

MR. MARCELLE: Well, 1, | think what happens is
for the purpose of --

QUESTI ON: What do you, what do you think should
happen?

MR MARCELLE: Excuse ne. | think this case
shoul d be reversed and remanded back to district court to
grant the relief we requested.

QUESTI ON:  And why, why should this issue not be
considered in the Second Circuit?

MR. MARCELLE: | believe that MI|ford school had
t he burden of proof.

QUESTION:  But you were the Plaintiff in the
case, and you had the First Amendnent theory, and that
| ost, and you appeal ed on that theory.

MR, MARCELLE: Yes.

QUESTION: Now, it would seemto nme if the other
i ssue was, was not aired, we should not decide it in the
first instance.

MR. MARCELLE: Justice G nsburg, there was cross
notions for summary judgnment. We noved for sunmary
j udgnment and the school district noved for summary
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j udgment, and to defeat our notion for summary judgnent,
they had the burden of proving a conpelling State interest
and that the censorship forum fromthe forumwas the

| east restrictive means to achieve that interest.

QUESTION:. M. Marcelle, when the, when the
State refuses sonebody sonething to which he is entitled
for the wong reason, and the case is appeal ed up here,
and we say that reason was wong, do we normally, if the
State cones in and says oh, we could have, we could have
done it for another reason, you know, not because of his
race. We mght have done it for some other reason, do we
normal ly remand to give hima second bite? Aren't they
stuck with the reason that they gave?

MR. MARCELLE: Well, | think, they are stuck
with the record as in any trial, on any appeal, you could
rai se new i ssues and new grounds and coul d have a new
trial.

QUESTION:  This school said we will not let you
conduct this service, period.

MR. MARCELLE: At any tine.

QUESTION: At any time because we do not all ow
religious services in the school, and that's the basis on
which it was argued below, as | understand it.

MR MARCELLE: That's correct.

QUESTION: Did the Court of Appeals rely on the
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establ i shnent clause in its decision?

MR MARCELLE: No, it did not, M. Chief
Justice. We were briefly, nmy recollection, questioned
about it, but the Second Circuit did not rest its decision
on that grounds.

QUESTION: And in a trial court, the school
district made no distinction in its summary judgnment
notions or in its answer based on the fact that this was
i mredi ately after school ?

MR, MARCELLE: |'mnot sure --

QUESTION:  The school district said it could bar
these, it could bar these neetings at any tinme of day?

MR MARCELLE: That's correct. And it's --

QUESTION: And it made no, and it nade no
di stinction between right after school or an hour after
school or two hours after school ?

MR. MARCELLE: That's correct, Justice Kennedy
and in fact on the joint appendix at G4 and | believe
it's paragraph 13, it's the superintendent's affidavit
where he is basically says that your speech is too
religious to be using the forum

QUESTION: M. Marcelle, does State |aw require
this school district to open its facilities after school
to ot her groups?

MR. MARCELLE: No, Justice O Connor
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QUESTION: This is a decision nmade the
parti cul ar school .

MR MARCELLE: Yes. New York State education
| aw grants the power to the | ocal school boards.

QUESTI ON:  But does not require it.

MR. MARCELLE: But does not require it.

QUESTION: And is it clear under State | aw that
t he school coul d adopt whatever provisions it wants for
its opening of the school? It could choose to limt it to
athletic purposes at certain hours and on certain days?

MR MARCELLE: Yes. Wiat State |aw sets a
ceiling for what school districts can do, and they can go,
the fl oor goes to not even opening the forumand they can
go anywhere in between. Here, MIford chose to, the
maxi mum possi bl e extent all owed under, under --

QUESTION: So it would be entirely open,
what ever this Court chose to do for the school to revanp
its policy for hours and days and purposes?

MR. MARCELLE: Absolutely, Justice O Connor
New York grants them broad discretion and the school board
has that ability to exercise that discretion

QUESTION: May | ask, what is the, is there a
State statutory ceiling you say? In other words, is there
a State limt on how nuch religious activity they could
permt?

15
ALDERSON REPORTI NG COVPANY, | NC.
1111 FOURTEENTH STREET, N W
SUl TE 400
WASHI NGTQON, D. C. 20005

(202) 289- 2260
(800) FOR DEPO



© 00 N oo o B~ w N P

N NN N NN R R R R R R R R R
gag A W N P O © 0o N oo 0o M W N+ O

MR, MARCELLE: Yes, Justice Stevens. It's State

QUESTION:  Are you chal | engi ng both the school
board's regulation and the State statute?

MR. MARCELLE: They gave both reasons for
deni al, and --

QUESTION:  And |I'm asking, are you chall engi ng

MR. MARCELLE: I1'msorry, yes, Justice Stevens.
We are chal |l engi ng bot h.

QUESTION: So you are contending the statute is
unconsti tutional ?

MR MARCELLE: The statute to the extent --
Justice Stevens, actually it requires a little explanation
under New York law. It really isn't that, the history in
New York lawis a little nore entangled. The State
| egi sl ature had opened up it for these broad purposes if
t he school board so chose. 1In 1978, there was a md | eve
appellate court in the State that was decided prior to
Murgens that said because the State legislature didn't
specifically include religious purposes in the statute,
the court interpreted as it neant to exclude religious
pur poses, although the State doesn't, the statute doesn't
say that, that has becone part of the judicial
interpretation of the statute, so | don't want to m sl ead
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you and it's contained in the statute, Justice Stevens.

QUESTION: Well, I want to know how t hat
expl anation that you just gave us fits with, with what you
were telling Justice O Connor a nonment ago. |If you win
this case, and the school board says we want to revanp our
regul ati ons, and our regul ations are going to be that
al t hough religious purposes do not exclude a group from
fromuse of the facilities, religious worship does, and we
are going to draw the line there, or they m ght say we are
going to draw the |ine against any use that could be
regarded reasonably as an establishment clause violation
when young ki ds are invol ved.

Wul d you take the position then that because
you think the, the New York statute is unconstitutional
that the school district could not draw that restriction
or either of those restrictions that | have just
descri bed, and which if the statute is unconstitutional
does it render the school district in fact, in this
respect, does it render the school district incapable of
drawi ng any distinction whatever that has any reference to
religion?

MR. MARCELLE: | believe Wdmar answers that
guestion, Justice Souter.

QUESTION: | would Iike Marcelle to answer that
guestion. Wat position, what's your argunent?
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MR. MARCELLE: My argunent is religious worship
is inherently a religious viewoint. In other words, when
| say hail Mary full of grace and say anen, that's ny
internal attitude. |If |I say ha ha, I"'mallowed in the
forum but if | say anen, |'mexcluded and it seens to ne
what makes one worship and the other not worship is ny
internal attitude.

QUESTION:  No. But -- is, you are saying that
the State cannot exclude what's going on -- that the
district could not exclude what's going on here. But is it
because the statute is itself unconstitutional in draw ng
a religious distinction?

MR MARCELLE: No. | believe it's
unconstitutional under the free speech clause. That is,
the State cannot exclude religious viewoints froma forum
t hat ot herw se speaks on the subject matter. For exanpl e,
in this case --

QUESTION: Okay. No. | don't, | don't nean to
cut you off, but | just wonder, you answered Justice
O Connor's question, as | recall, by saying yes, the State
coul d go back and revanp the policy and draw it nore
narrow y, and | understood you to say, or to inply that if
it wanted to draw a policy that says no religious worship
i nvol vi ng young kids or sonething |like that, that, that
woul d be open to it and I want to know whet her your
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position on the statute | eads you to say no, the school

district would not be, even w thout State, woul

d be

wi thout State authority under State | aw even to do that.

MR. MARCELLE: M position is that the First

Amendnent prohibits drawi ng that distinction, i

f that,

what ever you called the worship fits within the otherw se

religious neutral boundaries of the forum So,

exanpl e --

QUESTION: But is that because the State statute

is sinply inoperative to give the school distri

authority to redraw a policy nore narrow y?

f or

cts the

MR. MARCELLE: No. | think the limtation on

the school board is the First Anendnent to the
States Constitution.

QUESTI ON: Ckay.

QUESTION: If there were to be an action,

say you prevailed in this action, there would be an action

Uni t ed

let's

by parents of a 6-year-old attending this school, that

woul d chal |l enge the all owance of this group on
establ i shment clause grounds, that would in no
foreclosed by this, this decision if the issue
but not decided by this case, is that right?
MR. MARCELLE: | guess that woul d be
Justice G nsburg. | nean, | guess cases can't
propositions which aren't decided in them and
19
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that's --

QUESTION: So the whol e question one way or
anot her of whether elenmentary school students are
differently situated than high school students or coll ege
students woul d be open in any case?

MR. MARCELLE: Depending how the court wote the
opi nion, yes. Yes. Yes, Your Honor.

QUESTION: Well, | nean the establishnent cl ause
has been presented in this case at | east as a defense,
that is to say, it has been alleged that one of the
reasons that the State could do this is because of the
establ i shment clause problens that would arise were they
to doit, and it is, it is quite possibly for this Court's
opi nion to address that establishnment clause argunent as
well, isn't it?

MR. MARCELLE: | would assune it's quite
possi bl e, Your Honor.

QUESTION:  I'mconfused. | thought you said it
wasn't raised.

MR. MARCELLE: 1'msorry, | said that, excuse
me, Justice Gnsburg. | think what | was trying to say in
response to Justice Souter's question was they hadn't net
their burden. It's different between, | think, not
raising it and not neeting the burden of proof of show ng
a conpel ling stage.
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QUESTION:  But wasn't there a position bel ow,
maybe, maybe | m sunderstood what you were saying, but |
t hought their position bel ow was that any use for a
religious purpose, any, as you were putting it, any
expression of a religious point of view on the subjects
that m ght be di scussed coul d be excluded and that was the
reason for excluding this. Is that so?

MR MARCELLE: That's correct, Justice Souter.

QUESTION:  And do you, do you believe that, that
if we say no, that's too broad a ground, that they would
then be foreclosed fromredrawing their policy on a
narrower ground based upon avoi dance of an establishnent
cl ause problemif they do allow this, would they be --

MR, MARCELLE: |'m not sure.

QUESTION:  Woul d they be precluded? 1In other
wor ds, they are saying okay, we can't paint with a broad
brush. W are going to paint with a narrow brush. W are
going to say this would be a violation of the
establishment clause to allow a Sunday school kind of
wor ship for young school kids imrediately after school, we
won't allowit. Wuld that in your judgnment be precluded
by the judgnent in this case?

QUESTI ON: Assumi ng you know what we are going
to say.

MR. MARCELLE: | guess that's --
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QUESTION: | take it, | take it based on your
position it's open to us to say that it's a violation of
t he establishnment clause for the State to scan and to
review every single event, every single class in order to
purge it of religious content; that that is itself is an
establishment violation. That's open for us to say, so if
we said, that would certainly foreclose the |ine of
guestioning that, the suggestions that Justice Souter is
maki ng about further |awsuits.

MR. MARCELLE: Absolutely. And noreover,
Justice Kennedy, | think there is also this problem This
is a broad community forum and parents, it would seemto
me the establishnent clause was crafted to defend the
rights of the religious people to participate in broad
community foruns and to exclude Andrea Fournier froma
forum because of her religion would seemto be the very
val ue that the establishment clause was, was crafted to
defend, so if she wears her daisy scout uniform for
exanple, she is okay to conme in, but if she wears her Good
News Club uniform she is not. And it, | think not only
the free speech clause protects her right to neet under
t hose circunstances, but not to be excluded froma broad
community forum and the parents not to be excluded from
the broad community forumalso is protected by the
establ i shnent .
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QUESTION:  All right. | want to make sure
understand your answer. You are saying that if you win
this case based upon the ground that the exclusion broadly
of religious viewoints is unconstitutional, is it your
position that if they then redraw the policy nore narrowy
and say we are going to exclude Sunday school type of
nmeeti ngs held on the school grounds imediately after
school, is it your position that they would be foreclosed
by the judgnment of this Court in this case from doing
t hat ?

MR. MARCELLE: The way you state it, Justice
Sout er, absol utely.

QUESTION:  Well, not if we rely sinply on, on,
on the First Anendnment speech clause. That, that's
anot her option that we have. W say it's sinply violative
of the First Anendnment speech cl ause.

QUESTION:  It's alnost inpossible for counsel to
say what the effect of an opinion is going to be.

QUESTION:  Trust ne, M. Marcelle.

QUESTION: Al so principles of res judicata
i nvol ved that anything that was litigated or m ght have
been litigated in a suit is barred.

QUESTION:  Trust ne, M. Marcelle, we can wite
this opinion so it does al nost nothing.

MR. MARCELLE: M. Chief Justice, may | reserve
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t he bal ance of ny tinme?

QUESTION:  Very well, M. Marcelle.

M. MIller, we'll hear from you.

ORAL ARGUMENT OF FRANK W M LLER
ON BEHALF OF THE RESPONDENT

MR MLLER M. Chief Justice and may it please
the Court, the issue before this Court today is whether a
public school district my |lawfully exclude a religious
group from conducting adult-1ed, adult-sponsored and
adult-initiated prayer and worship services and religi ous
instruction imediately at the end of the school day where
these activities involved the youngest children.

QUESTION:  Well now, what difference does
adul t - sponsored nake? | assune the Grl Scout neetings
are adult-sponsored. What's the purpose of enphasi zing
t hat ?

MR. M LLER  The purpose of enphasizing that --

QUESTION:  All these things are adult-sponsored.

MR MLLER Well, Justice O Connor, except for
the fact that we have the Equal Access Act which we submt
that if Petitioner's position is accepted in this case,
t he Equal Access Act will becone neani ngl ess because then
you will be able to have adult-led and adult-sponsored
religious activities occurring in a school which the Equal
Access Act woul d prohibit.
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QUESTI O\ What Equal Access Act are you talking
about ?

MR MLLER |I'mtalking about the Equal Access
Act that was discussed by this Court in Mirgens and --

QUESTI ON:  The New York | aw?

MR MLLER |I'msorry?

QUESTION:  You are referring to sone New York
| aw? Sone Federal |aw?

MR. MLLER Yes, Justice O Connor, the Federal
statute known as the Equal Access Act.

QUESTION: |Is that before us in this case?

MR- MLLER No, Justice O Connor.

QUESTION: | didn't think it was presented to us
on that basis.

MR MLLER No, it isnot. It is that, it is
that the Federal |aw would allow, the Equal Access Act
woul d al I ow adult, would not allow adult-led or
adul t - sponsored religious worship and activity in a school
under any circunstances. \Wereas, if it were
student-initiated and student-led at the secondary |evel,
t hat woul d be perm ssi bl e under Federal |aw and those
restrictions have been upheld by this court in Mirgens.

QUESTION: Right. But what are the grades
covered at the MIford Central School ?

MR MLLER M. Chief Justice, it's
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ki ndergarten through sixth grade, so it's actually ages 5
to 12.

QUESTION: Well, it would be unusual, woul dn't
it, for any neeting after school not to have an adult
| eader? He wouldn't have a bunch of fourth graders in
there tal king by thensel ves.

MR MLLER  Oh, absolutely. Oh absolutely.
Absol utely, M. Chief Justice. | enphasize that point
only because of the fact that under Federal |aw under the
Equal Access Act, this activity wouldn't be permtted.

QUESTION:  May | just ask on the equal access,
don't really have it in mnd. Does the Equal Access Act
not require or does it prohibit the activity you are
descri bi ng?

MR MLLER It would prohibit the activity.

QUESTION: It prohibits it.

MR MLLER At the elenentary level, and it
woul d prohibit the involvenent of adult supervision.

QUESTION:  Are you sure about that? 1, |
t hought it would sinply not conpel it. It doesn't cover,
it doesn't cover it except, you know, student-Ied
activity.

MR. MLLER Justice Scalia, ny understandi ng of
the Act was that it specifically prohibited adult-led and
adul t-sponsored activities at the elenentary |evel, which
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is the situation

QUESTION:. Ww. Well, then it would raise the
sanme problemas this raises? So ny question would be, we
have a fairly -- no prayer in school is a controversial
policy, but it has one virtue. The court's opinion is,
the virtue is it's clear.

MR. MLLER That's right.

QUESTION:  All right. So the rule is as the
courts interpreted it, that school activities cannot
involve prayer. Well, isn't the corollary of that where
there isn't school activities, it can involve prayer, and
it can involve religious activities, and here we are after
school, so the sanme clear rule would say you can't pray in
school, but after school is different, and you can't
di scrim nate against religion after school. Now, | put
that because that's, I"'mputting it squarely.

MR MLLER R ght.

QUESTION: | want to hear your answer.

MR- MLLER Yes, sir

QUESTION:  And, and my, ny thought is ainmed at
the clarity of such a rule that ordinary people can
understand, in light of the basic principles underlying
establ i shment on the one hand and free speech on the
ot her.

MR. MLLER Yes, Justice Breyer. Justice
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Breyer, we contend that this is, and | believe the parties
have stipulated that this is alimted open forum And
what we have attenpted to do is consistent with State | aw
we have attenpted to exclude the subject matter of
religion.

QUESTION:  Exactly. And the question is, after
school --

MR MLLER  Correct.

QUESTI ON: Peopl e can tal k about any subj ect
matter, but not religion. That sounds to ne as if you are
discrimnating in free speech terns against religion. And
now my question is, why isn't that contrary to the
Constitution? |It's after school . It's not a school
activity. And it doesn't help nme to tal k about open
foruns or not open foruns or whatever. | want, | want to
know what, what the principle is, what the theory is?

MR MLLER Well, the theory is, Justice
Breyer, that we have set limts to exclude on a reasonable
basis certain activities fromoccurring in the school.

Just as we exclude partisan political activities. W
exclude commercial activities. And we exclude various
other activities, the school system has nmade a deci si on
that it wanted to exclude this activity fromits forum
Now, consistent with a decision, for exanple, in Cornelius
vs. NAACP, where the issue of partisan political speech
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was excluded froma limted open forum W have acted
simlarly in this circunstance. Because of concern about
sone of these establishnents.

QUESTI ON: What, what do you do about the, our
Lanb's Chapel decision? It seens to ne that the Court of
Appeal s here paid very little attention to Lanb's Chapel .

MR MLLER I'm I'mwell aware of that, M.
Chief Justice. But | think that in part, and I, |'m not
certain why the Second Circuit wote the majority opinion
it did, except for the, I can offer the Court this, and
that is that in footnote two of the majority opinion, this
Court indicated very clearly that it was not addressing
the i ssue of worship services and Sunday school

QUESTION:  Well that -- yes, but as | understand
it, as it has been represented to us, that wasn't the
basis for the school district's exclusion here. The
basis, as | understand it, was what you just told Justice
Breyer a nonent ago, that the district had chosen to
excl ude religious discussion fromthose which were, were
open. And that's, that's a very different criterion from
saying, we're excluding the use of the facilities just for
religious worship. Wich was it?

MR MLLER  Well, Justice Souter, | think
per haps the actions of the school district have been
sonewhat m scharacterized. | believe that there is a
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letter in the record fromthe superintendent that had

i ndi cated precisely what they were excluding, and the
letter fromthe superintendent to the Reverend indicated
that uses consistent with Lanb's Chapel would be
permtted, but that religious worship would be excl uded
under the description of this forum So it was not

excl uded because of a viewpoint. It was excluded because
the entire subject matter of religious worship was

excl uded fromthe forum

QUESTION: Where is that letter in the record?

MR. MLLER Yes, sir. Your Honor, please |ook
at the joint appendix H1 to H2. There is reference
there to the Lanb's Chapel decision of this Court
i ndicating that the viewpoint, the viewpoint was -- was
not what was bei ng excluded, rather it was the religious
wor shi p that was bei ng excl uded.

QUESTION:  And was it religious worship which
was the ground that you -- you chose to stand on in the
district court and in the argunent before the Second
Crcuit?

MR- MLLER Justice -- Justice Souter, we
advanced both. For exanple, an exam nation of our answer
woul d reveal that we raised the establishnment clause as an
affirmati ve defense. But | believe it's the next to the
| ast page of the district court opinion, and | could find
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it if the Court wishes. The district court, for exanple,
concl uded that because we had found that the |limted open
forumwas properly created and properly limted, it did
not need to reach our establishnent clause argunents or
t he establishment clause issue.

QUESTION: On that, you think this letter is
correct that hearing a Bible | esson and nenori zi ng
Scripture is the equival ent of religious worship?

MR. MLLER Justice Scalia, yes, sir, | do.

QUESTI O\ And have you nenori zed the
Decl arati on of | ndependence or the preanble of the
Constitution, that's sonmething other -- what is that?
That's not thinking? That's not training of any kind?

MR. MLLER  Justice Kennedy --

QUESTION: That's not, that's not inparting a
vi ew on what our history means?

MR MLLER Oh, of course it is.

QUESTION:  We, we don't want you to know -- be
able to recite the First Amendnent?

MR MLLER W don't certainly contend that
that was a full description, Justice Kennedy, of

everything that was occurring. Rather we have a ful

record that the district court and the court of appeals in

bot h i nstances concluded that this was indeed religious
wor shi p.
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QUESTION: Wl |, suppose it was.

MR MLLER Yes, sir

QUESTION:  And I'mjust putting this to get your
response. It doesn't necessarily reflect what |'m
t hi nki ng. But social events, it doesn't say soci al
di scussion. Civic events, recreational events.

Entertai nnent events. | guess that includes chess club,
dances.

MR, MLLER Yes, Your Honor

QUESTION: It includes all kinds of activity.

MR- MLLER That's correct.

QUESTI ON:  So suppose you were to say any
activity is fine, just one is not. Religious activity it
not .

MR MLLER No, sir

QUESTI ON:  After school. Now, my question is
gi ven Lanb's Chapel, why would that be constitutional ?

MR MLLER Well, Justice Breyer, the prem se
of the question operates under the assunption that the
only thing that we excluded was religious, were religious
activities, | believe.

QUESTION: Well, that's what seens to be what
you' re saying. What you excluded here, there is a
separate section and it says the separate section, use for
nonrel i gi ous purposes. It says school prenm ses shall not
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be used by any individual or organization for religious
pur poses.

MR MLLER Yes, sir

QUESTION: So it seenms to ne that what you have
on one side of the page is use it for anything, and on the
ot her side of the page, there is an exception, religious
pur poses. Now, ny question, which has been throughout is,
how do you square that with Lanb's Chapel, i.e., since its
after school, and isn't a school activity, why isn't it
di scrim nation against religion under the First Anendnent?

MR MLLER  Your Honor, we have excluded the
entire subject matter of religion as we --

QUESTION:  Well, doesn't that make it worse?
Every ot her subject matter is there.

MR- MLLER No, Your Honor, because that is
not, that is, in fact, not the case as this particul ar
forumwas created. This particular forum al so excl uded
partisan political speech and various other activities
that | believe we enunerated in our brief and I think are
enunerated el sewhere in the record, particularly the
deposition of the school superintendent identifies a
nunmber of those.

QUESTION:  But, but it didn't exclude
di scussions of norals -- the Boy Scouts, the Grl Scouts
t each that.
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MR MLLER Yes, sir

QUESTION: What it really excluded was a
di scussion of norality that had a religious perspective.

MR MLLER Well, Your Honor, that -- the facts
in the case really don't spell that out. And in fact,
there is no devel opnent of the record in terns of what
precisely the Boy Scouts did, other than recite the Boy
Scout notto. In fact, the record doesn't reflect that
they actually held their typical club neetings on school
prem ses. Wat they actually held on school prem ses were
| eadershi p neeti ngs and not actual Cub Scout --

QUESTION: Well, the very oath of the Boy Scouts
is noral.

MR. MLLER Yes, Your Honor. And our position
has been that that's essentially an incidental nention of
t hose issues. It is different fromor distinct from
religi ous worship.

QUESTION:  And so someone who spoke of, wanted
to teach about how to be a good citizen froma
particul arly, especially secular point of view could not
have done so under your progranf

MR. M LLER  Your Honor, they could have.
bel i eve that --

QUESTI ON:  They coul d have done it.

MR- MLLER Yes, sir
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QUESTI O\ But sonmeone who wanted to speak about
exactly the sane subject froma religious point of view
coul d not have?

MR MLLER | don't -- | don't agree with the
Chi ef Justice's statenment of the question. Your Honor, we
woul d have allowed themto express their viewpoint on a
secul ar subject, | believe consistent with Lanb's Chapel.
We woul d not have, however, permtted religi ous worship
services, which is essentially what this was.

QUESTION:  You say this is essentially a
religious worship service. Now, | think people m ght
guarrel with that. You can have, | think one of ny
col | eagues here described it as nore |ike Sunday school,
and | think that's probably an accurate description, but
it certainly isn't religious worship in the sense that
nost people think of it.

MR MLLER Well, except for the fact, Your
Honor -- Your Honor that the Sunday school is generally
the way that religious worship is presented to children of
this, of this age group. They are typically not required
to attend the full service and so forth. They typically
attend a Sunday school -type service.

QUESTION:  Another way to put it would be that
children of that age don't engage in religious worship.
They go to Sunday school .
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MR MLLER Well, Justice Scalia, they go --

QUESTION: | rmean, just because they go, you are
goi ng to suddenly convert Sunday school into a Mass?

MR. MLLER No. Justice Scalia, except for the
fact that what they do is that they, they engage in an
activity that's age-appropriate, and for those children --

QUESTION:  That's right.

QUESTION: Don't they pray --

QUESTION:  Religious worship is not part of it.

QUESTION: Don't they pray?

MR. MLLER Yes, sir, they do.

QUESTION: May | ask to you clarify now
sonmething that M. Marcelle addressed as well. You have
said that you raised the establishnent clause as an
affirmati ve defense.

MR, MLLER  Yes, Your Honor

QUESTION: And that the district court said |'m
not going to deal with it because | decide the case in
your favor on anot her ground.

MR MLLER  Correct.

QUESTION: So it was raised, you raised it, but
it wasn't deci ded.

MR- MLLER That's correct.

QUESTION: It seens to ne that that's got to
remai n open.
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MR. MLLER Yes, Your Honor, | believe that it
does. | believe it's very much involved in this case.

QUESTI ON: Your position is that saying a prayer
is religious worship and | assune then that any group
whi ch sought to neet on your school's property which
opened its neeting with a prayer woul d be excl uded, and
you think that's in accord with Lanb's Chapel ?

MR. MLLER Religious worship would be
excl uded, Justice Scali a.

QUESTION:  And you said in response to Justice
Souter that saying a prayer is religious worship, right?

MR. MLLER Justice Scalia --

QUESTION: Right? So no group admitted to this
school program can say a prayer to open its neeting?

MR MLLER | wouldn't necessarily say that,
Justice Scali a.

QUESTION:  You just did say it.

MR MLLER Well, I -- the point I'mgetting
across is that the activities of the Good News Cl ub were
nore than nmerely reciting one prayer. There was much nore
involved in that which is fully devel oped in the record,
and those activities were nmuch nore religious and nuch
nore in the nature of a religious worship service.

QUESTION:  They were nore religious, but they
were not necessarily the same thing as a church religion
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-- as a church worship service, teaching the Scripture,
teaching what the Scripture has to say about norality. |
mean, | think it's a great distortion to call that a

wor shi p servi ce.

MR. MLLER Justice Scalia --

QUESTION:  Even if you throw in a prayer or two.

MR. MLLER Justice Scalia, for children of
this age group, that is the religious worship service that
they woul d typically engage in.

QUESTION. Wwell, if that's so --

QUESTION:  And that's what you want to litigate,
if on the broad ground you | ose, you say we have raised
that, and we should be allowed to litigate that go back to
district court, is that it?

MR MLLER |I'mhoping we don't |ose this case,
Justice Souter.

QUESTION: | recogni ze that, but you're saying,
whet her you agree with Justice Scalia or not, you're
saying we want to litigate that in the district court and

MR MLLER | believe that we've preserved it
and fully devel oped the record with respect --

QUESTION:  Well, you did litigate it, didn't
you?

MR. MLLER  Except for the fact, M. Chief
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Justice, that it was not ruled on specifically. The
district court said because we' ve concl uded that your
limted open forumwas constitutional under Second Circuit
precedent, we didn't need to reach the establishnment

cl ause argunent. It was raised. It was not, however,
ruled on previously by the district court.

QUESTION: Is that the right way, then, to dea
with what | would see as the difficult issue in this case,
the difficult issue being suppose it's a total prayer
service?

MR. MLLER Yes, sir

QUESTION: Inmagine that it is.

MR. MLLER Yes, sir

QUESTION: Now, is the way to get at that
problem if assumng there is a problem that either a
total prayer service would be unlawful, either you have --

either it would violate the establishnent clause or it

woul dn' t .

MR MLLER  Correct.

QUESTION: If it doesn't violate the
establishment clause, you lose this case a fortiori. If it

does violate the establishnment clause, then the way to get

at it is through litigating the establishnment clause

issue. I'mtrying to figure out. That's been the point
of ny question. I'mtrying to figure out howto do this
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on the assunption that this is pure prayer, which | know
it isn'"t, because the other alternative you could argue

whether it is or isn't, but assunme it was, how do we get
at that issue?

MR MLLER Well, several ways. Nunber one, |
think that even if it's not a -- technically an
establ i shnent cl ause violation, | think the school
district had a reasonable basis to conclude that it m ght
potentially be disruptive, it mght potentially be
di visive of the community to allow this type of
utilization of the school building, and out of concern
t hat perhaps religions which did not predom nate in the
area m ght be unrepresented and unable to use the school
facility for sim/lar purposes.

QUESTION: This is divisive in the comunity? |
don't understand. What woul d the conmunity get upset
about? | don't understand.

MR MLLER Well, Justice Scalia --

QUESTION:  You would let all religious groups do
this, right?

MR MLLER  Presumably, if you ordered it.

QUESTION:  Religious groups that didn't want to
do it would get upset that other religious groups did want
to do it?

MR MLLER Well, actually, Your Honor --
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QUESTION:  You nust have a very divisive
community down there. I'mglad | don't live in New York
anynor e.

MR MLLER Actually it isn't terribly
di vi sive, Justice Scalia. What we are concerned about is,
is that there may be religious groups that do not have a
substantial representation in this small town community,
and that the majority religion, such as Reverend Fournier
represented would be able to run a Good News C ub, but the
ot her groups that didn't have the nunbers or the personnel
couldn't run a simlar club, and that would show a
favoritismto this particular club.

QUESTION: Way would it be a favoritisn? | nean,
presumably if they nmet the standards for, if you have to
have a certain nunber of people cone to the neeting, any
religious group that net that standard woul d have been
granted the sane right, wouldn't they?

MR MLLER Yes, sir. But it's --

QUESTION:  Well, then what you're saying
basically, it's kind of a heckler's veto, that if people
don't like what the school is doing and are unhappy about
it, that is a reason for excluding religion

MR MLLER | don't believe that to be the only
basi s upon which we've determned that it is appropriate
to exclude this. W have also relied, to some extent,
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upon the nandate of State |aw that the school is bound to
follow, and may | point out, please, that in the conplaint
there is no challenge to the constitutionality of section
414 of the education law. That relief was not asked for
at the district court, it was not asked for at the court
of appeals, and it is not, in ny judgnent, at |least from
what | read in the conplaint, it is not before this Court.

QUESTION:  No, but are you contending that the
State statute required this policy?

MR. MLLER Justice Stevens, | believe that
that's essentially what the State statute mandated. The
State statute, education -- New York education |aw 414
prohi bited use of a school building for religious
pur poses.

QUESTION:  Well, but you don't say that the
school couldn't adopt sone different policy and say we're
not going to allow any use of our buildings at all?

MR- MLLER That is correct, Justice O Connor

QUESTION: The State | aw does not prohibit that?

MR- MLLER That is correct.

QUESTION:  And the school could say, we're only
going to allow after-school use for athletic purposes.

MR MLLER  Correct.

QUESTION:. O we're only going to allow it after
6 p.m.
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MR- MLLER  Correct.

QUESTION:  Yeah. It only sets a ceiling,
what ever that State lawis.

MR. MLLER That is correct, except one of the
things that they do not permt, along with other
prohi bitions, such as a political -- partisan political
activities, commercial activities, and so on. One of the
ot her excluded areas is a religious activity.

QUESTION: Well, M. Mller, you can't have it
both ways. |If you say that the State law requires this --

MR. MLLER Yes, sir

QUESTION:  -- then certainly the
constitutionality of the State lawis at issue in this
case. There is no difference whatever between saying that
what the State |law requires is unconstitutional and saying
that the State statute is unconstitutional. That's one
and the sane. You can't have it both ways. |If you say
the State statute requires this, we are passing upon the
constitutionality of the State statute, isn't that right?

MR MLLER Yes, sir. Just as you were in
Lanb's Chapel, but the sanme statute was before the court
in Lanb's Chapel, and --

QUESTION: By the way, the Federal Equal Access

Act does not prohibit what was done here. It does not
contain any prohibitions. It just says that the
43
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requi renents which this Act inposes --

MR MLLER  Yes.

QUESTION:  -- are not inposed upon el enentary
school s --

MR MLLER At the elenentary |evel

QUESTION:  That's right.

MR MLLER M understanding is it was a very
Vi gorous debat e about whether --

QUESTION: It doesn't prohibit doing it at the
el enentary level. It just says Federal |aw does not
require you to do it at the elenentary |evel

MR- MLLER That is correct. That is correct.
The -- we contend that the establishment clause argunent
is very nmuch involved in this case. W did raise that as
an affirmati ve defense in our answer, and we contend that
if this particular use is permtted, we will have Sunday
school on a Tuesday in a public school occurring at 3
o' clock imediately upon the end of the official school
day.

QUESTION:  Well, now, just a mnute. | thought
we just went over this. There is nothing in the world
that prohibits the school fromsaying we're not going to
have any activity before 6 p.m or 3:30 or 4:00 or 5:00,
whatever it is.

MR MLLER  Correct.
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QUESTION:  You told ne the school can do that.

MR. MLLER  The school can do that.

QUESTION:  So why woul d you conpl ain about 3
o' cl ock? That nust be sonething the school itself set up.

MR- MLLER That is correct, Justice O Connor
it is sonmething that the school set up and all ows, but
they didn't specify specific tinmes, and when t hey exam ned
this particular circunstance, they determned that it was
religious worship and chose not to exclude it -- or,
excuse nme, chose to exclude it.

QUESTION:  But --

QUESTION: But that's all that's before us is
the religious worship. The school obviously can set the
hours and the days and the opportunities for all these
gr oups.

MR MLLER That is --

QUESTI ON:  And your position is they can't do it
at any time of day, and that's the way the case has been
presented to us here.

MR- MLLER That is correct. That is correct.

QUESTION:  And the school, in fact, never
conpl ai ned about the tine, none of this correspondence
said the problemis you' re doing it right after school and
these other kids will think that -- right? That was never
in any of this stuff?
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MR. MLLER That is correct, Justice Scali a,
the original denial was based on the fact that it was
religious worship, not based upon the specific tine of
day, that is correct.

QUESTION:  And you defend that position?

MR. MLLER Yes, sir, | do. | believe we have
the right tolimt the forumto certain activities that
t he school believes have a reasonabl e basis consi stent
with the m ssion of the school system and under the
ci rcunst ances, as they have excluded other activities,
such as political activities and comercial activities and
simlar activities, they are permtted to exclude these
activities as well.

QUESTION:  Now, why would it violate the
est abli shnment clause? | nean, let's take an extrene case,
a local church, which doesn't have a building, says, we
woul d i ke to use the school for worship services two or
three tines a week at 4:00 in the afternoon to 6:00, al
right? So they do it. And the school district says, no,
this is a school, it's not a church.

MR- MLLER  Correct.

QUESTI ON: Even after school. Now why, | want

to understand why -- it may well. Wiy does it violate the

establ i shment clause, in your view? After all, you could

turn it into a gym€masium That's not the -- this is not a
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discrimnation point. This is an establishment point.

MR MLLER  Correct.

QUESTI O\ Why?

MR MLLER  Because under those circunstances
that you just posit, | believe that the school is then
| endi ng support to a particular religious exercise or a
particular religion. Under the circunstances of this
particul ar case, our case, we have an increase in active
attendance at the neetings, we have the school being
utilized in effect as a church. And the sane activity was
conducted only nonths earlier at the church. And under
the circunstances, we submt, to permt the utilization
for a church service, for a worship service, would involve
t he school in endorsing and supporting the that particul ar
religion.

QUESTION: But the state provides, for exanple,
crossing guards on Sundays at church services, and that is
not thought -- to facilitate people going to the church
service, there's no other reason for it. So long as it
provi des crossing guards wherever else there is need for
crossing guards, this is not considered to be an
establishment of religion.

MR- MLLER That's correct, Justice Scalia.

QUESTION: So why if public facilities -- and |
don't -- | know many schools that do it. If they're
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willing tolet their facilities be used for any public
pur pose - -

MR. M LLER  Uh-huh

QUESTION:  -- why nust they exclude a religious
purpose so long as they're doing it evenhandedly, al
religions, all other purposes, just |ike crossing guards?

MR. MLLER  The exanple of the crossing guards
you gave, | presune, is on a public street. That woul d be
an open forumwhere restrictions and limtations would be
very difficult to justify. 1In the case of a limted open
forum such as the school district where you' ve previously
-- this Court has previously indicated we have to have
special sensitivity to the age and so forth of the
children, we believe that it's appropriate to nmake those
judgnments to exclude fromthe forumthose activities that
the school officials nay believe are not inconsistent with
t he m ssion.

QUESTION:  On sundays? On Sundays and after the
kids are gone? The building's just lying there. Actually
the community can nmake noney, it rents it out to any group
that wants it. The church needs it.

MR MLLER Well, they wouldn't -- if they were
doing it for a for-profit purpose under New York | aw, that
woul dn't be permni ssible.

QUESTION:  Onh, you can violate the establishment
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cl ause for noney?

MR MLLER Well, no, no, it wouldn't be a
perm ssible use was ny point. It would not be permtted
under the school use policy or under New York education
law 414. It's sinply not permtted.

QUESTION:  To prohibit the use of public
facilities for religious purposes shows the State is
neutral as to religion, is that your point?

MR. MLLER  Justice Kennedy, | believe that we
are required to be neutral and permt the school house to
be used as a house of worship would violate, | believe,
the principle of neutrality.

QUESTION: Way would it do so if, unlike this
case, there's no particular involvenent of school children
involved, and the district allows the, let's say the
auditoriumto be used for a neeting of the Elks, for a
neeting of the Veterans of Foreign Wars, and the Baptists
have had their church burned, and they want to use it.
Wiy would -- what would the theory be that would explain
why it would be a violation of the establishnent clause to
| et the church group use it on the same ternms as the VFW
and ot her secul ar organi zati ons?

MR MLLER Is Justice Souter's question in
reference to this specific record or is this a
hypot heti cal ?
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QUESTION:  No, no, I"'mgoing back I think to
Justice Breyer's question, and | understood you to answer
his question in such a way that would say, yes, it would,
in ny exanple, it would be a violation to I et the church
group use it at the same -- on the sane terns as the VFW
and | don't understand what your reasoning is. Wat's the
establ i shment clause theory that | eads you to say that?

MR. MLLER Because you would be permtting
then a school house to be used as a house of worship. |In
the case of -- in our particular case, at 3 o' clock there
are lots of other educational activities going on.

QUESTION:. Wwell, if that was the case, in -- the
facts in Wdmar, then, would have been an establishnent
cl ause viol ati on because in Wdmar you had a state
university property that was being used for purposes of
wor shi p, so that would have violated the establishnent
cl ause.

MR MLLER Well, Justice Souter, | believe
that Wdmar is a totally different case. Nunber one, it's
an open forum as opposed to a limted open forum

QUESTION:  But you're tal king about the First
Amendnent, and now we're tal king about the establishnent
clause. | take it, then, that given your answer to ny
guestion and Justice Breyer's, you would say that the
student worship service in Wdmar on university property
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was a violation of the establishment clause.

MR MLLER | would have to take the position
that with respect to that forum which had been open for
all purposes --

QUESTION:  We're not tal king about forum
analysis. W' re tal king about establishment clause
anal ysi s.

MR. M LLER  Uh-huh. Yes, sir, | understand.

QUESTION: I n other words, |I'mgoing fromthe
speech clause to the establishnent clause. Ws the Wdmar
wor ship service on public property a violation of the
establ i shnment cl ause?

MR. MLLER This Court apparently held it
wasn't, although you | ooked at it as a free speech case,
SO0 presunmably --

QUESTI ON:  Yes.

MR MLLER -- in that particular matter you
allowed it. In this circunstance --

QUESTION:  In this particular district, this
school district, we're dealing with el enentary grades?

MR MLLER  Correct.

QUESTION: Is there any practice with respect to
hi gh school or public colleges in that area? Do they have
student groups that can neet for religious purposes as
well as all others?
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MR. MLLER Justice G nsburg, that is not
reflected in the record, and I'mnot certain of the answer
to that. | believe, however, that the record reflects
that there were no other religious uses that went on at
this particular school, but the record is not devel oped on
t hat .

QUESTION:  Does the record show that there are a
| ot of other children who were hangi ng around the school
while this service is conducting -- conducted? |Is that in
t he record?

MR MLLER It is not fully-devel oped, Justice

Scalia, but |I believe there is sonme evidence of that, yes,

sir.

QUESTION:  Thank you, M. Mller.

M. Marcelle, you have five mnutes remaining.

REBUTTAL ARGUVMENT OF THOVAS MARCELLE
ON BEHALF OF THE PETI TI ONERS

MR. MARCELLE: If the Court -- if it would
pl ease the Court, | have two quick points to make on
rebuttal. First, | believe there is a slight m sstatenent

of the record. At the cert petition, appendix H, page 6,
it describes MIford School as a housing -- building of

both el enmentary, junior high, and high school. The school
bui | di ng contains grades K-12, not just elenmentary school.
Second, with respect to the Equal Access Act, |
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believe Justice Scalia is right, it is only a mandate that
Congress passed it. |If a high school did certain things,
t hey woul d have to allow certain other high school groups.
There is nothing in the statute that makes it a
prohibition to it, even in the absence of the law, to
al | ow ot her groups.

QUESTION: Can | ask as long as -- | would like
you to --

QUESTION: This is on rebuttal.

QUESTION: | thought he was finished. Do you
have sonet hing el se?

MR. MARCELLE: No, |I'mfinished, Justice.

QUESTION: | thought he was. [If you have an
extra mnute, I'd like just to get your view on what |I'm
finding is the nost difficult part of this, which we may
not reach. To take the opponent's point on the
establ i shment cl ause, suppose the city hall says every
Sunday we can use the city hall as a church, we'll Ilet
church groups use it. So every Sunday the city hal
becomes a church. Does that violate the establishnment
cl ause?

MR MARCELLE: Not if it has a broad forum It
woul d violate the statute --

QUESTION:  No, what they'll say is any group can
use it. Now, what happens is that every Sunday the city
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hal | becones a church and all the community goes there and
gathers and prays. Does that violate the establishnent
cl ause?

MR MARCELLE: | don't believe so, Justice
Breyer. | believe as long as the forumis open, the --
and the State is neutral, that a reasonabl e observer would
be aware of the policy and the history and the context of
the situation and wouldn't view that the State was
endorsing the religious cerenony, but, rather, the
adherents who chose to avail thenselves of the forum the
endor senment belongs really to the people who attend and
not be accredited to the State as long as the State didn't
real ly encourage or pronote or recognize the --

QUESTION:  May | ask you a factual question?
Does the record tell us how big the group was of the
children involved in this club?

MR. MARCELLE: How many, Justice Stevens?

QUESTI ON: Yes.

MR. MARCELLE: Initially, at the tinme of making
the application, there were 20, and we had opportunity to
use the school for a year and a half, and at the
conclusion of that, at the tinme we made our notion for
summary judgnent, | believe, it was the same nunber.

QUESTI O\ Thank you.

QUESTION:  You used it for a year and a half.
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You actually did use it before the prohibition was issued
or what ?

MR. MARCELLE: The district court -- yes,
Justice Scalia, the district court issued an injunction,
and we used the school facilities for a year and a half.

QUESTION:  But you didn't use it? At what tine
did you use it?

MR. MARCELLE: At 3 o'clock, the high school
resource room

QUESTION: At 3 o'clock. And was there any
evi dence about whet her other granmmar school students were
still mlling about when you were using it, |ooking
| ongingly at the classroom where this was goi ng on?

MR. MARCELLE: No, Justice Scalia. In fact --

QUESTI ON: Go ahead.

MR MARCELLE: In fact, in the district court's
opinion, and for the prelimnary injunction, it says such
a case woul d be unlikely.

QUESTION:  You say this was the high school
roonf

MR. MARCELLE: Yes, a high school resource room
Justi ce Kennedy.

QUESTION:  Is the high school and the elenentary
school one facility?

MR. MARCELLE: That's correct, Justice Kennedy.
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CH EF JUSTI CE REHNQUI ST:  Thank you, M.
Mar cel | e.

The case is submtted.

(Whereupon, at 11:14 a.m, the case in the

above-entitled matter was submtted.)
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