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PROCEEDI NGS
(1:00 p.m)
CHI EF JUSTI CE REHNQUI ST: W' |1 hear argunent
now i n Nunber 99-1978, United States v. Terry J. Hatter.
M. Wl fson.
ORAL ARGUMENT OF PAUL R Q WOLFSON
ON BEHALF OF THE PETI TI ONER
MR, WOLFSON: M. Chief Justice, and may it
pl ease the Court:
When Congress brought Federal judges within the
coverage of the Social Security and Medi care prograns,
t hey began to share with the vast ngjority of all other
Ameri cans the costs and benefits of a universal program of
soci al insurance that benefits society at large. The
obligation to participate in those progranms posed no
threat to the central purpose of the Conpensation C ause,
which is to protect the judiciary frominterference from
the other political branches.
As this Court recognized in O Malley v.
Wbodruff, judges are also citizens, and the Conpensation
Cl ause does not grant theman inmunity from partici pating
in the burden of Government, whose Constitution and |aws
they are charged with adm ni stering.
A nondiscrimnatory tax that falls on judges as
wel | as nost other citizens does not violate the
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Conmpensation Cl ause. The concern that the Franmers had

wi th Congress' possibly abusing its power to set judges
statutory salaries does not apply to Congress' application
and extension of a nondiscrimnatory tax on incone.

Now, the Framers understood that when Congress
exercised its authority to enact statutory salaries, it
woul d have the opportunity for m schief.

QUESTI ON: Excuse ne, how does that
nondi scrimnatory get into it? Suppose Congress sinply
reduces the salaries of all Federal enployees, officers
and enpl oyees, and judges anong them Surely the fact
that it was nondi scrimnatory wouldn't prevent it from
vi ol ati ng the Conpensation C ause, would it?

MR WOLFSON: That is correct, Justice Scalia.

QUESTI ON: Al t hough you could say they're
clearly not trying to inpair the independence of judges.

MR. WOLFSON: That's the hol ding, of course, of
W1, which is that a nondiscrimnatory reduction in
Federal enployees' salaries that includes judges does
vi ol ate the Conpensation C ause, but it's one thing to say
that a direct reduction of judges' salaries violates the
pl ai n | anguage of the clause, because it is, after all, a
di m nution of their conpensation that is owed to themfor
their services, but it's another thing -- and -- but it's
another thing to say that a tax, which is not a direct
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reduction of their conpensation but is an obligation that
they must share with all other citizens, inplicates the
Conmpensati on Cl ause.

QUESTION: Wiy is that, because a tax doesn't
have anything to do with their conpensation, and therefore
it doesn't count? Wiy would a discrimnatory tax violate
t he Conpensation C ause, then?

MR WOLFSON: First of all, | think --

QUESTION: If it doesn't have anything to do

wi th conpensation, you could do it discrimnatorily, |

assune.
MR. WOLFSON: ['mnot sure it would violate the

Conmpensation Clause itself. It very likely would violate

fundamental principles underlying Article 111, a

discrimnatory tax, even if it didn't fall on judges
conpensat i on.

If -- one -- there are two, essentially two
different principles here. One is a reduction of judges
conpensation, and another is discrimnatory treatnent of
judges in some way which mght or mght not be directed at
their salary or at their income. | think the sane
principles would apply, a discrimnatory tax principle
woul d apply if Congress --

QUESTION: Wl |, what cases support the -- your
second hypot hesis? W' ve had cases involving, you know,
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t he Conpensation C ause and deci ded them one way or the
ot her, but what cases support this second |ine of
argunment ?

MR WOLFSON: M. Chief Justice, | think the
cases like Plaut v. Spendthrift Farm show that there are
broader principles protecting the i ndependence of the
judiciary that go beyond sone political interference, that
go beyond just the Conpensation C ause, but I want to add,
even if I"'mwong, and even if one should anal yze the
di scrimnatory tax on judges' salaries under the
Conmpensation Cl ause, that doesn't nmean one would have to
al so conclude that a nondiscrimnatory tax violates the
Conmpensati on Cl ause, because the clause would still be
interpreted in light of its central purpose, which is to
protect judges frominterference with their function by
the political branches.

Now - -

QUESTION:  Well, but maybe -- you call it a
central purpose, but it's not the only purpose, and it's
cl ear that another purpose is to enable those who cone to
t he bench, setting aside a lucrative profession, to be
able to be sure that they will get so nmuch noney over the
termof their lifetime service. You acknow edge that's
one of the purposes.

MR. WOLFSON: | certainly acknow edge that that
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is a benefit that the Conpensation C ause has, but | think

it's -- 1 think it's --
QUESTION: A purpose. | nean --
MR, WOLFSON:.  Well, I'"'mnot sure that | agree

that that is a central purpose of the Conpensation C ause.

QUESTI ON:  You disagree with Al exander Ham | ton,
t hen?

MR WOLFSON: But | -- Hamilton said that that
woul d certainly be a benefit of the clause, but | think
that even if that's -- even if that's so, and even if |
agree with you, it doesn't necessarily follow -- it
doesn't follow, in fact, that every expectation that a
j udge had, that he brought with him or her, when taking
of fice, was protected from any di sparagenent or any
adverse effect by later action in Congress.

After all, the sane claimwas made in WIIl. The
j udges argued that the formula for adjusting the statutory
salary had been built into the statute at the tinme they
took the judges, and they fully expected that those
adjustnments in salaries would cone automatically each
year, and yet Congress in 2 years prevented those sal aries
fromtaking effect.

QUESTION: But there, it was because they had
not yet becone effective, and therefore they were not part
of the conpensation that the judges had --
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MR. WOLFSON: But the broader point is that it
just is not the case that every single expectation that a
j udge has about his financial position when he takes
office is sonething that the Conpensation Cl ause freezes
in place.

For exanpl e, Congress surely could have raised
the rate of the general applicable incone tax on al
citizens in the exact sane anpbunt as was the amount of the
Medi care and Social Security taxes in this case, and
Congress could have done so, in fact, because it had
decided that fromthis point on these prograns of social
i nsurance shoul d be financed out of general incone tax
revenues instead of a separate tax on incone.

QUESTION:  Perhaps, but is it fair to equate
paynents into a retirenent systemw th general taxes? |
mean, when enpl oyers offer conpensation, they offer a
conpensati on package, which very often includes retirenent
pl ans. Sonme of themare contributory, some of themare
noncontri butory, but that is part of the whole schene of
conpensation, and it may well be the case that the general
taxes are sonething entirely different, but does that
necessarily show that contributions to retirenment schenes
are entirely different? 1Isn't that nuch closer to
i nvol ving the conpensation of the judges?

MR. WOLFSON:  Well, | think that they bear
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el enents, Social Security bears sone analogizing to a
contribution to a retirenent schene, but it also is
principally a tax that is laid on the wages and sal ari es
of every earner.

QUESTION: It's quite -- it's actually quite
different from other conpensation schenes, where you get
out what you --

MR. WOLFSON: Right --

QUESTION: -- a fraction of what you paid in.
Soci al Security, you can go for just a few quarters and
get the whol e deal, and pay 60 years and get nothing nore.

MR. WOLFSON: The -- not only that, but there's
both a floor and a ceiling in Social Security benefits.
Congress has al so nade clear by statute that it can adjust
Soci al Security benefits, and that there are no
contractual or vested rights in a particular |evel of
benefit, so --

QUESTION:  And you could be -- you can be a
bachel or, or you could have nine children, and it woul d be
the same. It's a tax. |It's not like the Gvil Service
retirement systemthat's also a piece of this case.

MR. WOLFSON: Ri ght.

QUESTION: It's not a tax.

MR WOLFSON: It's a pay-as-you-go system
principally, and it operates on a principle that a | arge
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fund is being financed by all taxpayers, and that al
taxpayers -- and that all wage-earners also derive a
benefit fromit, but there's no direct connection.

QUESTION:  This was neant to replace for these
judges the Civil Service retirenent system wasn't it,
whi ch they previously had been entitled to participate in?

MR. WOLFSON:. Actually, no. The judges -- the
j udges thensel ves, while judges, did not participate in
the Gvil Service retirement system Now, Federal
enpl oyees did participate in an entirely separate, self-
cont ai ned system CSRS, and Congress did not bring
i ncunbent Federal enployees into Social Security on a
mandat ory basi s.

QUESTI ON: Congress repl aced that el ement of
conpensation with the Social Security systemfor other
Federal enpl oyees, right?

MR. WOLFSON:  For Federal enployees --

QUESTION:  And yet you say that it really has
nothing to do with --

MR. WOLFSON:  well, | --

QUESTION:  -- retirement or conpensation for
retirement. It seens to ne Congress thought it very nuch
di d.

MR WOLFSON:  Well, I -- no, | don't think that

Congress thought that Social Security is a Gvil Service
10
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retirement system It is not a contributory retirenent
system It is -- it obviously does, as does a Cvil
Service retirenent system go to the -- go to citizens
interests in retirenment income security, and Congress
didn't want Federal enployees to have to pay tw ce for
retirement income security.

QUESTION: Wiy is the contributory versus
noncontri butory factor, whether you get out as much as you
put in, why does that have anything to do with whether it
is realistically regarded as part of your total
conpensation? Does it nake a difference, when an enpl oyer
hires you and prom ses you a certain retirenment system
whet her you contribute to it or not, or whether, you know,
sonmehow it is tied to your wages or not? It seenms to ne
it's part of the total enpl oynent package.

MR, WOLFSON:.  Well, first, the question here is
not whet her judges' Social Security benefits are part of
their conpensation. | nean, the question that we are
presenting here is whether Congress could ask judges, or
could require judges to participate in the financing of a
systemthat operates for the benefit of society at |arge,
and that is the obligation that was extended to judges for
the first time in 1983 and 1984.

And the reason why that is different froma
statutory form of conmpensation, or why, | should say, that
11
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the concerns that the Franmers had with di m ni shing direct
reductions of statutory salary don't apply here, is that
when Congress enacts and shapes a general tax |ike Soci al
Security, it legislates with the broad perspective of
society at large, and it doesn't have a narrow focus on
the judiciary, and when Congress sets the generally
applicable tax rate, it is also constrained by political
checks, by the popular political objection to --

QUESTI ON: But you could say that Congress did
have a focus on the judiciary here, since judges weren't
i ncluded until 1983, and then it was decided to bring
j udges in, who had not been in before.

MR. WOLFSON: M. Chief Justice, Congress --
it's true Congress brought judges -- Congress elimnated
the exenption. It did bring judges within the Soci al
Security system and that is part of a general progress of
extension of the Social Security systemover tine since
1934 to the present. | nean, it's one of many extensions
t hat Congress has nade.

In 1984, along with Federal judges and new hires
in the Federal Governnment, it brought in enpl oyees of
nonprofit organi zations. |In 1986, it extended nandatory
coverage to enpl oyees of State and | ocal governnents who
weren't otherwi se covered by a systemsimlar to CSRS

QUESTION: That nmay be, but when they do cone to
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the step of extending it or not extending it to this very
di screte group of individuals, judges, you' re confronted
with the problemthat they may be induced to extend it or
not to extend it on the basis of whether they Iike judges
or not, on the basis of whether they think these judges
have been com ng out with decisions of the sort they |ike
or not.

Once you all ow Congress, whether it's part of a
st ep- by-step proceeding or not, to single out judges for
an inposition of this sort, you run the risk that, you
know, that they're doing it for a wong reason, and we
can't inquire case-by-case whether they did it because
they were nad at judges or not.

MR WOLFSON:  Well, first of all, there is no
claimin this case that Congress did this for that reason,
t hat Congress extended the coverage of the prograns to
j udges.

QUESTION: | don't know how you'd find that out,
totell you the truth

MR WOLFSON: Well, second, this isn't -- excuse
me. This is not the inposition of a special tax. This is
the -- this is elimnating an exenption that had precluded
j udges fromboth the costs and benefits of the Soci al
Security program so that is a --

QUESTION:  Well, but many judges, speaking
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generally, had already qualified for the Social Security
systemin private practice.

MR. WOLFSON:  Many judges -- many judges m ght
have, M. Chief Justice. Sone judges m ght have not.
Judges al so get a benefit that society at |arge has from
having a fiscally sound Social Security programthat
benefits everybody.

After all, the logic of Social Security is not
just that it benefits the people who pay in specifically
for what they paid in. It benefits -- it is a program of
soci al insurance. It benefits us all that other people
obtain Social Security benefits and are not i npoveri shed,
do not have to draw on public welfare resources --

QUESTION: The figures that | have said that 95
percent of those who were judges in 198 -- '82, '92 --
'82 -- '82, 95 percent had already maxed out, so as to
that 95 percent, this had the effect of nothing but a tax.

MR WOLFSON: | don't think it would nmatter.

QUESTION: That's at |east the figures | saw.
Do you have anything to the contrary, or do you think
they're not right?

MR WOLFSON: | think that there was a w de
variety in judges' experience, and --

QUESTION:  You think these figures are not
right?
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MR WOLFSON: | think it probably is the case
that the majority of judges, majority of judges were
al ready fully insured.

QUESTION:  Now, is it also right that -- is it

al so the case that when this was extended to, let's say --

how many mllion in Federal enployees were there in --
there were about, say, 5, 10 mllion Federal enployees,
ext ended - -

MR. WOLFSON: A couple of mllion, I think.

QUESTION: A couple of million, all right.
As -- if there were 2 mllion, let's say, 1,950,000 it
didn't apply to, because there it was just for the future.

As to the remai ning 50,000, there were probably
| ess, probably 5,000, nmaybe 2,000, it did apply to them
but they were given the choice whether to opt in or not.
But for 800, there were only 800 out of that 50 mllion,
or 5-- 2mllion that didn't -- that had no choice, that
had to take it, is that right, and those 800 were the
Federal judges then sitting, so everybody el se could opt
out --

MR, WOLFSON:. Well, that's not quite --

QUESTION:  -- but in fact only a few had to opt
out because it didn't cover any sitting enployee but for
t hose few

MR WOLFSON:.  Well, first of all it's not quite
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right, which is that in the first place one has to
remenber that close situation of enployees of the

| egi sl ati ve branch and Menbers of Congress, who before
1984 were not mandatorily covered by either CSRS or Soci al
Security, and they were required, as of '84, basically to
choose one, and so they were in roughly the sanme situation
as Federal judges, which is that beforehand they were not
subj ect to any mandatory contribution, and the other
person who is simlarly situated is the President of the
United States.

QUESTION:  The President of the United States
and the 800 judges had to accept this Social Security. No
one el se did.

MR. WOLFSON:. Menbers of Congress and
| egi sl ati ve enpl oyees --

QUESTION: They had to go into the Federal --

MR. WOLFSON: They had to accept one or the
ot her.

QUESTION: So -- all right. So, but as to this
particular tax at issue, the only ones that had to accept
it were the judges and the President.

MR. WOLFSON:.  Well, they're the only ones who
had to --

QUESTION: Is that right? | just want to know
if that's right.
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MR. WOLFSON: They're the only ones who had to
accept it then, yes, but of course 90 percent of the
civilian | abor force had to accept it.

QUESTION:  No, no --

MR. WOLFSON: Right. No, | understand, but
that's right.

QUESTION:  Isn't that, what you just said,
totally irrelevant, in that isn't the issue whether or not

a person who was already enployed at that tinme had to

accept it? I'mtrying to just get the facts right.
MR. WOLFSON: | under st and.
QUESTION:  I'm not maki ng an argunent, yet. |

want to get the facts right.

MR. WOLFSON: They were the only people who were
new y required, as incunbent enployees.

QUESTION:  Now, this is ny question, if those
facts are right. Suppose Congress said, | want a general
tax, everyone in the United States will pay it, the tax is
equal to $100,000 a person. It's a big tax, but everybody
pays it. No problemwth that for judges, right? I'm--
the answer is right, no problem kay.

Now, what they do is say --

MR. WOLFSON:  |'mthinking about the end of the
guesti on.

QUESTION:  No -- everybody in the United States
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happens to get a rebate, exactly of $100,000, or to nake
it -- and, by the way, our reason for this is not to

di scrim nate against judges. |It's that everybody else in
the United States doesn't have this marvel ous, guaranteed,
nonpayable in retirenent system so we're only | eaving out
t hose who have this -- who happen to be judges, of course.

Now, a) is that okay, in your view, under the
Constitution?

MR. WOLFSON: | doubt that would be okay. |
nmean - -

QUESTION: If that's not okay, and | don't think
it is either, what's the difference?

MR, WOLFSON:. Well, the question is -- well,
first of all, it seens to ne that even though Congress is
calling that a tax, it really is not a tax. [It's not
raising revenue. It is what is, in effect, a reduction in
judges' salaries. That is to say, if -- what it is, is
basically is if Congress had done the sane thing that it

did in WIIl, but had just called it a tax.

That is, | don't think it would have nmattered to
the decision in WIIl if, instead of passing a |aw that
said, this tax -- this salary increase is rescinded, if

Congress had said, there shall be inposed a tax on Federal

judges in the amobunt equal to the salary increase that

they received on Cctober 1, 1979, so | nean, | think the
18
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first questionis, is that really a bona fide tax of any
kind, and so | think that's one question.

Then the second question, even if one gets that
poi nt, the second question is, is there a legitimte
reason for Congress to treat Federal judges differently
from everybody el se?

QUESTION:. Well, there is. The reason is that
t hey have, guaranteed by the Constitution, a retirenent
system and no one else does. Now, is that a legitimte
reason, or not?

MR WOLFSON: | don't think it would be in the
situation that you present, because it doesn't -- |
nmean - -

QUESTION:  No, no, no. | nean, it's easy to
mani pul ate the hypothetical. W don't call it 100, 000,
call it 50,000, have it conme out of the retirenent
commttees of Congress, have it viewed as sone kind of
effort to hel p people who don't have guarant eed
retirement. | mean, you know, we could fix that up

MR. WOLFSON: Justice Breyer, | agree that when
Congress treats judges for tax purposes differently than
ot her people who are simlarly situated, it has to have a
significant reason for doing so, but I would say two
things. First of all, I think that tax equalization,
bringing judges into line with the vast majority of other
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peopl e and al so extendi ng, of course, the benefits of

the -- the attendant benefits of the coverage that |

di scussed earlier to themas well as everybody el se, as
well as 90 percent of the civilian |abor force, | believe
that that is a significant reason for tax equal -- for
treating judges for tax purposes equally, as all other
citizens.

Now, the hypothetical that you gave nme is not
tax equalization. | nean, it's -- it is inposing a
speci al tax on judges.

So that, | think is -- | think that is al nost
al ways, perhaps always, a legitinmate objective of
Congress, which is to treat judges equally with all other
citizens for tax purposes, because the Constitution does
not require Congress to grant judges a perpetual exenption
fromtaxes. What it does require Congress to do is to
recogni ze that when judges take office with a particul ar
sal ary, that they cannot reduce that |evel of salary.

QUESTION: M. Wl fson, do | understand your
argunment to be essentially, this is no different than if
Congress had initially given Federal judges an exenption
fromincone tax, and they enjoy that exenption -- say, a
j udge when he took office got that exenption. 10 years
| ater, the Congress decides that judges shouldn't be
exenpt fromthe Federal inconme tax, so puts it on.

20
ALDERSON REPORTI NG COVPANY, | NC.
1111 FOURTEENTH STREET, N W
SUl TE 400
WASHI NGTQON, D. C. 20005

(202) 289- 2260
(800) FOR DEPO



© 00 N oo o B~ w N P

N NN N NN R R R R R R R R R
gag A W N P O © 0o N oo 0o M W N+ O

Now, we decided a case that deals with the
prospective aspect of it and said that's okay if soneone
was conming on the bench, once the tax is in. W didn't
deci de the part that says, what about people who are
al ready there.

MR WOLFSON: Right. | --

QUESTION: Is it your view that these two cases
are the sane?

MR. WOLFSON:  Yes, they are, and that case that
you nentioned is basically the case that was deci ded by
the Fourth Grcuit in Baker v. Conm ssioner, after this
Court decided O Malley, and in that case, a panel in which
Chi ef Justice Stone sat, it raised the situation that
after this Court's decision in MI|es against G aham
Congress exenpted judges fromthe incone tax and then,
after O Malley, it brought them back within the incone
tax --

QUESTION: And that's okay, you say.

MR. WOLFSON:  Yes, | think that is okay.

QUESTI ON:  That's okay.

MR. WOLFSON: Yes, and --

QUESTION:  You know, there's sone science
fiction book | read once that had a devilishly clever plot
in which one of the protagonists is poisoned, but he has a
poi son scanner that detects all sorts of poison, so you
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couldn't get to himthat way, and the way they get to him
is that they give himsonething that isn't poison, but
that is very addictive, and then withhold it fromhim and
if he doesn't get it, he will die. You' re saying that you
can do the sanme thing with Federal judges.

(Laughter.)

QUESTI ON: You cannot put a new tax just on
j udges, but when they conme in, you can say, hey, guys,
we're going to give all of you a special tax exenption,
and if you behave yoursel ves, you can keep that tax
exenption, but you get us mad, and you're not going to
have that special exenption any nore. You really think
that that's okay?

MR WOLFSON: Justice Scalia, | think the
problemw th analyzing it that way is that there's no
guestion that Congress could have rai sed everybody's
income taxes in the exact sane anount that it raised
judges, that it was equal to the Medicare and Soci al
Security taxes in these cases.

So judges did not have any expectation -- if
they cane into office at the salary of $100,000 and the
income tax rate was 30 percent, there's no question, or it
isn't disputed in this case, | don't think, that Congress
coul d have raised the general incone tax on everybody 5,
10 percent. It mght have required -- it mght have been
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required to by econonm c distress, by wartine.

Not only that, Congress could have inposed what
it has called fromtinme to tine a surtax, which is, you
know, a special kind of tax that is found necessary to
i npose fromtinme to tine.

Now, that has the exact sane economc effect as
a -- as the elimnation of the 5.4 -- the exenption for
the 5.4 percent for Social Security taxes and the Medicare
tax, so |l think it's just wong to say that the judges had
an enforceable entitlement that required Congress to
freeze this in place, because their econonic situation
coul d have been changed in exactly the sane way.

QUESTION:  Isn't the reason that judges were
di stingui shed from sone other categories in this general
revision of the Federal retirenment system isn't one of
the reasons that they had a guaranteed retirenent incone,
and that was the basis for narrowi ng the focus to judges?
Do you think that's a fair basis for saying, well, since
you have this retirenment income, which the Constitution
guarantees you, we're going to use that guaranteed incone

as the basis for treating you differently from ot her

peopl e?

MR WOLFSON: | think it would be accurate to
say that Congress realized that if it was -- if it
extended the Social Security taxes -- and we're only
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tal king about the old age tax here. | nean, the Medicare
tax applies to everybody across the board, so that's

conpl etely nondi scrimnatory, but as for the OASDI tax, if
Congress had required i ncunbent Federal enployees to pay
that, they woul d have been subject to doubl e deducti ons,
and Congress realized that that in itself was unfair.

That is, it would be required to treat alike things that
were not, in fact, alike, so the fact that judges had the
guaranteed retirenment annuity was a difference for
treating themdifferently.

|"d like to reserve ny tinme for rebuttal

QUESTION:  Very well, M. Wl fson

M. Rosenthal, we'll hear fromyou

ORAL ARGUMENT OF STEVEN S. ROSENTHAL
ON BEHALF OF THE RESPONDENTS

MR. ROSENTHAL: M. Chief Justice, and may it
pl ease the Court:

W believe that the Court determ ned the
liability issues in 1996 and need not reach them now, but
if this Court does reach the liability issues, we believe
this case presents the question whether a tax can ever be
a dimnution in judicial conpensation. W contend that it
can in at |least two circunstances. Circunstance nunber 1
is where Congress or the political branches change the
econonmi ¢ tradeoff that a judge makes when assum ng the
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bench, and secondly, where Congress discrin nates agai nst
Federal judges.

QUESTION:  What authority in our cases is there
for either of those, M. Rosenthal ?

MR. ROSENTHAL: Well, with respect to the
discrimnation, the latter, virtually every one of these
cases, especially the Wodrow case, refers to a
nondi scrim natory tax.

Wth respect to the issue of the tradeoff, the
tradeoff is derived fromboth WIIl and Evans, which refer
to the fact that one of the primary purposes, an equal
pur pose of the clause, was to bring judges -- bring
qualified judges into the judiciary. To quote Al exander
Ham | ton, one of the purposes of the clause was to get
people with the requisite know edge, conmbined with the
requisite integrity. That was a prinmary purpose, as he
i ndicated in Federalist 78.

Therefore, the purpose was so that -- and |I'm
again quoting Hamlton. It was so that a man knew what
ground he stood on, and the ground that these judges stood
on was, they didn't get -- they got a |ot of
di sadvant ages, Your Honors, from when they becane Feder al
j udges, but one of the snmall advantages they did get was,
all of the plaintiffs were free from QASDI and H, and
that was retroactively changed.
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QUESTION:  So woul d you say on that reasoning
that when the Social Security tax came in and everybody in
t he general popul ation was exposed to it, and the judges
were not, that the judges' conpensation went up, they had
an increase -- they had an increase in conpensation,
therefore, that couldn't be decreased |ater on

MR, ROSENTHAL: Well --

QUESTI ON:  You woul d have to say that, that
exenpting themfromthe tax increased their conpensati on.

MR. ROSENTHAL: Well, | would prefer to say it
the other way. Qur view is that conpensation refers,
Justice G nsburg, to what's available for the support and
sust enance of a judge. Wen our clients, when these
plaintiffs took office they had available to themthe
stated salary, but the stated salary w thout a deduction
for OASDI and HI, and --

QUESTION: But if they couldn't dimnish the
conpensation, and this is a dimnution, you argue --

MR, ROSENTHAL: Yes.

QUESTION: -- then equally, it had to be an
augnent ati on when the Social Security first came in and
the judges were exenpt fromit. [If it didn't increase
their salary, howdid it decrease their salary?

MR ROSENTHAL: Well, | -- I'mnot sure how
answer the question about whether it was -- the exenption
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constituted an increase. It may have, but it's quite
clear to me that the inposition of the tax definitely
constituted a decrease, and this was a policy deci sion,
Justice G nsburg, that was made by Congress in 1935.

QUESTI O\ What about a judge who has served --
this is perhaps a rather -- a very old judge, who was
serving in '37. \Wen they cane in, they' re exenpted, so
unlike the rest of the population the judge gets a benefit
that the rest of the popul ation doesn't get. Then he
continues to serve until 1982. Then the exenption is
taken away. Now, he's in no worse shape now t han he was
when he went on the bench in 1936.

MR. ROSENTHAL: Your Honor, that is admttedly
not this particular case. Wat that is is actually the
evi dence case itself. That was a case in which the judge
took office before the tax was i nposed on the general
publi c.

Qur position is that the -- that a general rate
i ncrease which is uniformfor the entire popul ati on does
not -- and applies to everybody, does not change judici al
conpensation, and although we believe that the principle
of evidence is correct, we believe there is a possibility,
M. Chief Justice, that the particular facts of evidence
m ght have been different, dependi ng on whether Evans was
appointed in 1912 or 1915.
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QUESTI ON: What about a change in the tax rate?
MR. ROSENTHAL: No. Your Honor, if it's a
uni formchange in the tax rate, that doesn't go to the
pur pose of the clause. Wat we're | ooking for are changes
in taxation which will induce justices who are in office

to | eave office, or lead potential candidates not to join

t he bench.

QUESTION: It seens to ne that's really
stretching Article I'll. | nean, it's a perfectly good
policy reason, but | don't think our cases have -- at
| east in their holdings haven't extended Article Ill to
t hat | ength.

MR. ROSENTHAL: Well, | think, with respect, |
think that a fair reading of Hamlton -- Hamlton's --

QUESTION: Well, Hamlton's not a case.

MR. ROSENTHAL: No, | understand, it's not a
case. But inreality, the only case that is here, the
only case which has dealt with this issue is Evans v.
CGore, and Evans v. CGore m ght have used broader |anguage,
but it didn't deal with this particul ar case.

QUESTION:  Well, O Malley casts sone doubt on
Evans agai nst CGore, didn't it?

MR. ROSENTHAL: On the broad reasoni ng of Evans
v. CGore, but O Malley does -- because the Court overturned
Ml es but didn't overturn Evans, | think a fair readi ng of
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this Court's case |law, reading the three cases together,
is that the principle we're advocating, a change for a
sitting judge in -- that changes the econom c tradeoff, is
prohi bited by the Conpensation Clause. That's the
principle we derive fromreading those three cl auses
together, and | --

QUESTION:  All that was involved in OMilley is
it was sonebody who canme on board --

MR ROSENTHAL: After --

QUESTION:. -- after the tax, so the Court didn't
have to deal with sonebody who was al ready a judge when
the tax cane on, but is your --

MR. ROSENTHAL: That's correct, Your Honor.

QUESTION: | think | grasp your argunent
correctly that you would say, if the -- there is no incone
tax, and there are sitting judges, and then Congress puts
an inconme tax on the general popul ation, everybody, you
can't put it on the judges who were appointed to the bench
before the tax cane in.

MR. ROSENTHAL: No, that isn't -- our position
is, this Court doesn't have to reach that question. Qur
position is that if Congress were to adopt a new tax
today, and were to inpose it uniformy on both judges and
nonj udges, there would be no incentive for a judge to want
to | eave the bench. There would have been no disincentive
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for himgoing on to the bench.

QUESTION: But it changes the tradeoff. You
were making a tradeoff argunment before, and it seens to ne
that Justice G nsburg's question goes right to the
tradeoff, and if your tradeoff argument is right, it seens
to me you' ve got to say, no, it can't -- that tax can't
be i nposed --

MR. ROSENTHAL: Well, | nmay have m sunder st ood
Justice G nsburg's question

QUESTION: 1" m deciding whether to take a
j udgeshi p.

MR. ROSENTHAL: Yes.

QUESTION:  And there's no tax on ny incone.

MR. ROSENTHAL: In the private sector or on the
bench.

QUESTION: Right, and then | take the bench, and
they -- but | know what ny salary is.

MR. ROSENTHAL: That's right.

QUESTION: And then there is a tax.

MR. ROSENTHAL: | nposed on --

QUESTI ON: I nposed on everybody, so ny take-
home pay is |ess, because of this tax.

MR ROSENTHAL: | would submt, Justice
G nsburg, that on that fact pattern there is no incentive
to | eave the bench because the tax is the same on both

30
ALDERSON REPORTI NG COVPANY, | NC.
1111 FOURTEENTH STREET, N W
SUl TE 400
WASHI NGTQON, D. C. 20005

(202) 289- 2260
(800) FOR DEPO



© 00 N oo o B~ w N P

N NN N NN R R R R R R R R R
gag A W N P O © 0o N oo 0o M W N+ O

si des of the equals sign.

QUESTION:  Sure, but the incone isn't. Wien | --
the theory of the tradeoff is that | go on the bench,
take | ess noney, but | know where | stand, and it seens to
me that argunment is just as strong when the tax goes on
everybody. It's quite true, | can go out and start
earning a living under different conditions, but I -- the
deal is being changed.

MR. ROSENTHAL: Qur position is that, although
that additional category m ght be covered, we don't need
to reach that question in this case. At least in our view
of the tradeoff, Justice Souter, we don't need to deal
with a case where there is a uniformchange in rates or a
uni form change in --

QUESTION: But | think it does cut against your
tradeof f argunment. A judge can go on the bench, no incone

tax anywhere, saying, |I'magetting 100,000 a year for this

job, I'"ve got so many kids to educate, | can just make it
the way it is, and I'mw lling to sacrifice whatever |
woul d have -- nore | woul d have nmade in the profession

But then the tax comes along and the tradeoff,
what he had bargained for is no | onger there.
MR. ROSENTHAL: Well, Your Honor, | understand
t hat position.
QUESTION: | really don't think Ham | ton woul d
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have bought your argunment there. | think -- you know, the
j udge knows where he stands --
MR. ROSENTHAL: Well, | think the inposition
of -- this Court held in Evans v. Gore and that the
i mposition of a new tax does violate the Conpensation
Clause. We don't reach that issue because we have a nore
[imted circunstance. W have a case where judges take
of fice during a 50-year period in which Congress had a
policy in effect that a tax woul d not be appli ed.
This is not a transitory issue, | mght add.
QUESTION: Wl |, under that sane reasoning, if
the judges take office and there's no tax for Soci al
Security, and there's a Social Security tax on everybody
el se, under that reasoning, if Congress decides to repeal
the Social Security tax on everybody el se, the tradeoff
has now been changed as wel .
MR. ROSENTHAL: And if it did -- if it did
repeal the tax on everybody else and left it in effect --
QUESTION:  No, so -- even if the judges still
don't pay it, they're still in a |ess advantageous
position vis-a-vis everybody el se under your tradeoff
argunent. Congress can't repeal the tax on anybody el se,
ei ther --
MR. ROSENTHAL: Well --
QUESTI ON: -- wWithout violating your tradeoff
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t heory.
MR. ROSENTHAL: Well, you would have to be
adversely affected by the tradeoff, not advantageously.

QUESTION:  Well, you're still disadvantaged vis-

a-vis the public where you -- conpared to what it was when

you t ook the bench.

QUESTION:  This is ny poison exanple, it's the
sane thing

MR ROSENTHAL: Look --

QUESTI ON: The poi son exanpl e depends on the
i dea that judges are addicted to noney.

(Laughter.)

QUESTION: G ven the present state of judicial
salaries you really can't say that, | think.

(Laughter.)

QUESTION: | take it your basic point, | mean,
whet her you're right or you' re wong, | thought it's
wel | -established |aw that a uniformtax applied to

everybody is constitutional, and you agree with that, |

take it.

MR. ROSENTHAL: W agree with --

QUESTION:  Whether it fits your reasoning or
whet her it doesn't, that's still the |aw

MR. ROSENTHAL: W agree that a uniform
imposition of a tax, a uniformchange of tax --
33
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QUESTION:  All right. Now, we have two things
here in addition. One is, it's not a uniformtax. |It's
only applying to sone people and not others, in your view

MR. ROSENTHAL: That's correct.

QUESTION:  And the second thing is, the third
thing is, it's not only not uniform it is also
di scrim natory.

MR ROSENTHAL: And if | could -- because |
don't want to |ose the discrimnatory point, let ne
provi de you the facts, because |I've been involved in this
case for 12 years. First of all, of the Federa
enpl oyees - -

QUESTION: Are there any plaintiffs still left?

(Laughter.)

MR ROSENTHAL: Thank God, there are.

W have -- we had 2-1/2 mllion, approximtely,
Federal enployees to whomthis tax was not applied. Those
wer e i ncunbent Federal enployees who were not required to
join OASDI. That represented 99-1/2 percent --

QUESTION: But they were required to join that
or sonet hi ng el se.

MR. ROSENTHAL: No, actually, they were already
in CSRS, and they were allowed to sinply stay where they
were, but they were not required to join OASDI.

QUESTI ON:  But they were already having a bigger
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bite taken out for the CR-- the Cvil Service retirenent
was a | arger percentage of their salary than the Soci al
Security woul d be.

MR. ROSENTHAL: | believe --

QUESTION: So if you were socking themwth
Social Security on top of the 7 percent for Cvil Service,
and then putting 5.7 -- | think those enpl oyees woul d say,
we' ve been discrimnatorily inpacted.

MR. ROSENTHAL: Al of that, | -- we view as
bei ng form over substance, because -- well, because the
Governnment sets the salaries and then takes 6, 7, 8
percent out. They could have just as easily have set the
salary at the |ower level and said, we give you this
benefit, which is what they did with judges. Instead of
sayi ng, you get paid X dollars and we take out 10 percent
for your retirenent annuity, they sinply set the salary
and say you get the retirenment annuity.

W view that as essentially artificial. It's
just -- the fact that it's taken out is just a matter of
the semantics of the way the statute was enact ed.

QUESTI ON:  But you were just giving the nunbers
that 1| was quite interested in. |I'msorry --

MR. ROSENTHAL: Let ne give you the nunbers --

QUESTION:  -- the right nunbers. That is to
say --
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MR, ROSENTHAL: -- Your Honor. 2-1/2, 90 --

QUESTION:  -- before you tell nme the nunbers --
MR ROSENTHAL: |'m sorry.
QUESTION:  -- is it right tothis? I'mtrying

to think of people in the Federal Governnent who get a
paycheck once a nonth. Now, nobst of these people don't
have as good a retirenment programas judges, so it's

al ready -- that paycheck is right there. 1t's already

reflecting a great thing for judges, okay.

Now, we | ook at that paycheck. Now, | want to
know -- |I'mjust thinking, sone people will get a snaller
one because of Social Security. O her people won't get a

smal l er one at all than they had been getting.
kay, | want to know who's getting a snaller one
than they had been getting, and who is getting the sane

one they had been getting?

MR. ROSENTHAL: |'m happy to answer that
guestion. The Article Ill judges and the President of the
United States are in that category. The -- in the reply

brief, the Government for the first time in this
litigation suggested that there m ght be a small conponent
of congressional enployees that m ght also be in that
cat egory.
QUESTION:  Let e be clear.
MR ROSENTHAL: Yes.
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QUESTION:  There are 2-1/2 mllion. 800 of
t hose, nanely the Federal judges, plus the President, are
getting a small er paycheck. Nobody el se is.

MR. ROSENTHAL: That is correct.

QUESTION: That is contrary to what the SG just
sai d, because the SGjust said there are al so sone people
in Congress. Now, who are those peopl e?

MR. ROSENTHAL: Well, there was a theoretical
possibility that you had not been in CSRS before, and the
Government for the first tinme in the reply brief raised
t his issue.

| " ve done some inquiries, and I aminfornmed that
that set of people who did not elect CSRS is either very
few or none at all, and the reason for that is, it was
alnost irrational not to elect CSRS because it's
refundable, so if you were a youngster who was just out of
school and went to work for Congress in 199 -- 1983, you
el ect CSRS because 2 years |ater you can get the nopney
back.

QUESTION:  You're saying, as of the date that
this took effect, there m ght have been sone people in
Congress who were not already having a deduction from
t heir paycheck, but you believe that nunber is zero.

MR. ROSENTHAL: Zero or --

QUESTION: But if it is nore than zero, it's
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very smal | .

MR. ROSENTHAL: It's very small, Your Honor.

But of the 2-1/2 -- of the 2-1/2 mllion, we're talking
about, a nunber in the three digits or the | ow four
digits.

The fact is -- and that is the basis of our
di scrimnation argunment, and | would point out that the
el ection that was given was not just given once, it was
given three tines, so if you were fool enough to miss it
the first time, you were given a nunber of opportunities
to opt out of the deduction fromyour salary, and that is
the basis for our discrimnation argunent.

The Governnent says, oh, we have a rationale for
discrimnation, and that is equalization. | would answer
that, nunber 1, this Court's decision in the WII| case
said, equalization can't justify a dimnution, because the
Government made the same argunment in WIIl. They said, oh
we | owered Federal judges' salaries, but we were | owering
all Federal enployees' salaries at the sanme tinme, and this
Court said, equalization can't be a rationale.

But secondly, the fact is that it doesn't take a
very creative legislature to come up with sone reasonably
sounding rationale to justify a dimnution in a particular
case, and equalization, which is an argunment concocted --
excuse nme, an argunment presented by the Solicitor
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Ceneral's office, nowhere appears in the |legislative
hi story of any of these statutes.

There's nothing -- this equalization doctrine,
as we point out in our brief, is nothing that appears in
the statute or in its legislative history. They didn't
say, we need to tax Federal judges because we need
equalization. W think, at a bare mninmum for this
argunent to be honored by this Court, at |east Congress
ought to say, we wanted to equalize Federal judges. W
still don't think it's constitutional, but --

QUESTION: Is there any evidence in the
| egi sl ative history, or any evidence that m ght have been
adm ssible in this case, that there was a discrimnatory
intent?

MR ROSENTHAL: No, and this Court has never
required discrimnatory intent. In WII, recall, Justice
Souter, there was an increase for a nmere 12 hours, and
then the sal ari es dropped back down again. There was no
fleeing fromthe Federal judiciary.

QUESTION:  No, that's quite true, but | mean,
that was a case in which it was -- in effect, it was easy,
because it was stated salary, and you could say, however
you literally read the Conpensation C ause, this had to be
withinit.

Now we're not in such a situation. W're
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saying, well, this isn't so clearly literally within the
core of the Conpensation C ause, and maybe one of our --
maybe our principle criterion ought to be to determ ne
whether this is also prohibited, since it gets away from
the core, is a discrimnation criterion, was it used to
di scrimnate for purposes of cowi ng the judges and so on,
so the fact that in the core case we didn't ook to it
doesn't nean that we shouldn't look to it here.

MR. ROSENTHAL: If | could suggest a case which
| think is quite analogous, and that's Davis v. M chigan
Depart ment of Revenue.

As the Court may recall, that was a case in
whi ch State enpl oyees were exenpted -- State retirees were
exenpted froma tax on their retirement benefits. Federal
enpl oyees and the rest of the Mchigan public had to pay
income taxes on retirenent benefits. This Court held,
under the intragovernnental inmmunity doctrine, that that
was discrimnatory. There was no intent to discrimnate
agai nst Federal enpl oyees.

QUESTION:  But isn't that because that's what
the intragovernnental inmunity doctrine nmeans? In other
words, it was discrimnatory as a matter of |aw, rather
than discrimnatory as a matter of intent.

So | guess you would have to say, on that
anal ogy, anything which is unequal to the extent of a
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penny is, on the discrimnation criterion, going to be
discrimnatory as a matter of law, and | guess that's what
you are saying.

MR ROSENTHAL: | think that is what we're
sayi ng, and obviously the penny -- | nean, if there were a
penny drop in stated salary, that obviously would be
unconstitutional, but we infer the intent fromthe facts.

QUESTION: Well, if we get outside the
Compensati on Cl ause, several recent congressional pay
rai ses in 1989 gave district judges a higher percentage
pay rai se than court of appeals judges, court of appeals
j udges a hi gher percentage pay raise than Suprene Court
justices. Now, would that be grounds for saying that
maybe Congress had it in for the Suprene Court?

MR. ROSENTHAL: No, Your Honor. | nean --

QUESTION: Wl l, why not, under your theory?

MR. ROSENTHAL: Well, because first of all we're
dealing -- all of those cases are by common consent
increases, and this Court's holding in various cases give
Congress very broad power when one is dealing with an
increase. The discretion with Congress is how nuch to
i ncrease.

There is no dispute -- there is a factual
finding by a rather unsynpathetic trial court that there
was a reduction in our salary in this case. There was a
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reduction in take-hone pay, so we're dealing here with a
reduction in take-hone pay, and the question in this case
is, was it an unconstitutional reduction?

So we distinguish it fromcases where there are
different |evels of increase, where, frankly, political
factors do play a role, but that was a decision made by
the Framers, that when you deal with increase Congress has
a nmuch greater role than with a decrease, where a
prophylactic rule has to be --

QUESTION: Is the word discrimnation applicable
here or not?

My check is $200 smaller this nmonth. No one
else's is but for judges and four other people, and the
reason is not that they don't like my opinion. The reason
is because | have a constitutionally guaranteed pension,
sonet hing that judges only have.

Now, those are the facts. |Is that
di scrim nation?

MR, ROSENTHAL: Well --

QUESTION: I n a sense, it's not, because they're
not doing it because they don't like my opinion. 1In a
sense it is, because they're picking on a characteristic
t hat bel ongs only to judges.

MR. ROSENTHAL: Well, | agree --

QUESTION: What is it?
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MR ROSENTHAL: Well, | think the word
discrimnation is used to cover a nunber of things. It
doesn't necessarily, Justice Breyer, just include an
intent by Congress. It includes exactly the circunstance
you're describing, in which a distinction is nmade between
Federal judges.

Suppose the distinction weren't nerely based on
t he pension, but the fact that we think you should get
| ess because you've got a lifetinme job and everyone el se
holds their job at the pleasure of the President of the
United States. Any factor that inheres peculiarly within
the judiciary, and is a basis for a distinction, | think
could also be a basis for finding discrimnation. 1In
other words it covers a broad m x of factors.

QUESTION: M. Rosenthal, does this targeting of
j udges al nost exclusively apply to both progranms, or just
to one of then®

MR. ROSENTHAL: No. This would only apply to

t he OASDI .

QUESTI ON: Ckay.

MR. ROSENTHAL: W agree with that. The H was
nmore universal. Qur first argunent about the tradeoff

woul d have to apply to the --
QUESTION:  But you're saying the second tax is
no good, either, then -- as | understand it -- or are you
43
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j ust saying the QASDI ?

MR. ROSENTHAL: The discrimnation argunent,
Justice G nsburg, only applies to the OASDI, because it
doesn't apply to the Hi

QUESTION: So then to that extent you're saying,
Congress has a choice. Either it taxes -- it gives no
exenption, ever, to judges, because if it gives them an
exenption, it can never take it away, so it's got to treat
judges -- it can't give thempreferential treatnent, in
other words, if it gives thempreferential treatnent, that
it's stuck with that, but you --

MR ROSENTHAL: Well, that's correct, Your
Honor. If | could just give you an anal ogy, suppose
Congress next year, instead of providing an increase in
stated salaries, said, all judges can take $10, 000 tax-
free, $10,000 of their incone is tax-free. | point out
this is not so unusual. Congress for a nunber of years
gave the President $50,000 for expenses tax-free.

| would submt that becones part of a judge's
conpensation, and Congress -- the Congress can't, 10 years
| ater, decide to take it away.

QUESTI ON: Expl ain how that -- you've answered
my question, did the judge's conpensati on go up when
everybody el se was exposed to this tax and the judges
weren't, and you resisted saying that yes, they got an

44
ALDERSON REPORTI NG COVPANY, | NC.
1111 FOURTEENTH STREET, N W
SUl TE 400
WASHI NGTQON, D. C. 20005

(202) 289- 2260
(800) FOR DEPO



© 00 N oo o B~ w N P

N NN N NN R R R R R R R R R
gag A W N P O © 0o N oo 0o M W N+ O

i ncrease in conpensation, even though their salary
remai ned the sane.

MR. ROSENTHAL: | resist it because exenption
froma tax -- | think now that |I've used ny hypotheti cal
| think if there were at | east one directed to judges, if
there were an exenption, that mght be interpreted to be
an increase in --

QUESTION:  You woul dn't say, as | understand
your argunent -- | don't understand why you wouldn't --
that if everybody in the country had a $10, 000 exenpti on,
your first $10,000 is for free, okay, and then they took
it away for the whole country, is it your contention that
j udges al one woul d have to be --

MR. ROSENTHAL: If it were uniformthroughout
the United States, we're not contending that that would
constitute a dimnution --

QUESTION: | understand that's your position,
and it's a reasonable outcone, but | don't see why the
| ogi ¢ of your argunent supports that.

MR. ROSENTHAL: Because, at |east on the
discrimnatory point, it wouldn't be discrimnatory.

QUESTION:  No, on the discrimnatory point |
under stand - -

MR, ROSENTHAL: But | --

QUESTION:  -- but you're using this argunent for
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t he aspect of your case in which there is no

di scri m nati on.

MR. ROSENTHAL: | admt that these represent
cl ose cases, but our position -- first of all, it's not
this particular case, but noreover, | think changes in

taxing, if they were uniformand taken away from judges,
my inclination is not to be arguing here that that's part
of conpensati on.

QUESTION: I n other words, you're saying for the
10, 000 exenption just what you were saying for the
original tax, which is nondiscrimnatory.

MR. ROSENTHAL: Yes.

QUESTI ON:  Yes.

MR. ROSENTHAL: Let ne briefly touch on the | ast
point, the claimof the Governnment that this increase was
term nated by subsequent increases. Qur position is very
sinple. A congressional action doesn't remedy or
term nate an unconstitutional dimnution if the judge's
conpensation is the same, unless it is the sane as it
woul d have been but for the unconstitutional dimnution.
We are subscribing to a but-for test.

It's quite clear that the increases that took
pl ace after QOASDI and H were inposed were general cost-
of-living increases that applied not just to judges but to
broad categories of Federal enployees. W would have
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gotten those anyway, and in that circunstance it can
hardly be said that those term nated or renedi ed our
particular dimnution in this particul ar case.

We do contend, however, that if Congress were to
provide us with the amount of our dim nution plus
interest, that woul d conpensate us for past periods.

We urge this Court to affirmthe Federal Circuit
and hold that in order to vindicate both the text, which
we believe is clearly applicable in this particul ar case,
and the purposes of the Conpensation C ause, that the
plaintiffs are entitled to the relief that's ordered.

QUESTI O\ Thank you, M. Rosenthal .

M. Wl fson, you have 5 m nutes remaining.

REBUTTAL ARGUMENT OF PAUL R Q WOLFSON

ON BEHALF OF THE PETI TI ONER

MR. WOLFSON:. Thank you, M. Chief Justice.

When Congress extended Social Security taxes to
Federal judges and to other Federal enployees in 1984 it
had several objectives that had to be bal anced. One
objective was to bring as many people as possible within
the Social Security system people who had been exenpted
fromit in order to sustain the fiscal soundness of the
system

Anot her objective was to treat Federal -- people
in Federal service simlarly in that each should be
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subj ected to one, but only one, contribution for
retirement income security, and a third was, Congress
under stood t hat Federal enployees in the G vil Service
retirement systemhad a | arge vested interest in that
system which had been in place since 1920, and that it
woul d be extrenely disruptive just to termnate it and
start as if it had never existed, especially because many
Federal enpl oyees woul d not have been able to accrue
enough service in Social Security after that point to
beconme eligible in Social Security, especially if they
were older. The Federal -- the G vil Service retirenent
systemallows retirenment at age 55.

It also is nore expensive on the cost side for
Federal enployees than Social Security in sone sense,
because the contribution rate is higher, and there was no
earnings cap on Social Security -- on CSRS, as there was
under the old age tax system so all of those factors had
to be bal anced.

The point is, at the end of the day, Federal
judges joined virtually everybody else in our society in
bei ng subject to a 5, 6 percent mandatory contribution for
a retirenent inconme security system and that's what
mean when | say that the overall objective of Congress was
equal i zation, and that Congress treated them no
differently at the end of the day than it treated
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everybody el se.

Now, it is true, there are issues that come up
in atransition, as there are any tine when Congress
extended Social Security, or where a State m ght adjust --
a State m ght adjust an exenption, for exanple, the
i ntragovernnmental tax immunity system doctrine was all uded
to.

Well, there was a tinme when States exenpted al
Federal enployees and Federal contractors fromtheir taxes
because they thought they were required to under this
Court's decisions in Collector v. Day. Then along cane
G aves, and the Court said that States could tax Federa
enpl oyees and Federal contractors on an equal rate. The
States were required to adjust their systens, or had the
opportunity to adjust their systens, and they were able to
do so in many different ways.

It required some -- it required a | ot of
adj ust rent because of the ways that different people had
been treated differently, and this Court has many cases on
that point, reviewi ng the adjustnents that the States
made, but the point is, the principle that emerged from
t hose cases was, what was required at the end of the day
was nondi scrimnatory taxation of those who dealt with the
Federal Governnent, and that principle we think is the
same principle that should govern here. That is, at the
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end of the day, Congress is required to do nore than treat
Federal judges on par with the vast majority of American
citizens.

| do want to touch on the term nation of
violation point, which is, even if we're wong about
everything that | just said, it seenms to ne the only
expectation that judges could have had when they took
office was that their net pay would not have been reduced
bel ow the |l evel at which they took office.

So the expectation -- the expectation that
j udges had was not that they remain exenpt from Soci al
Security taxes in a kind of indefinite nunber that is
just, they have an interest in an exenption, quia
exenption, but a particular nunber has to be put on that,
so if a violation did occur, the violation canme to an end
when Congress brought judges' net pay back up above the
hi ghest level that it had ever been at any earlier tine.

|f the Court has nothing further --

QUESTION:  Well, yes, as long as you're at it,
the part that was bothering ne was not the part, treating
judges the sane. It was the part of treating judges
differently. So what -- | nean, they're treated
differently in that everybody else is allowed to opt out
but judges. Now --

MR WOLFSON: Wl --
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QUESTION:  -- the reason is clear, | guess.
They weren't angry. They didn't dislike our opinions.
It's just that they thought judges already have this
pensi on plan, which is perfect. That's why they did it.
But that only applied --

MR WOLFSON: It's not just that judges had the
pension plan. It's also that judges didn't have to pay
anyt hi ng and everybody el se had to pay sonething. Al
Federal enpl oyees also had to pay sonething, so they were
not brought in mandatorily.

Thank you.

CH EF JUSTI CE REHNQUI ST:  Thank you,

M. Wl fson.
The case is submtted.
(Whereupon, at 1:55 p.m, the case in the above-

entitled matter was submtted.)
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