© 00 N oo o B~ W N P

N NN N NN R R R R R R R R R R
gag A W N P O © 0o N oo 0o M W N+ O

I N THE SUPREME COURT OF THE UNI TED STATES

JAMES B. HUNT, JR ,
GOVERNOR OF NORTH CAROLI NA,

ET AL.,
Appel | ant s
V. : No. 99-1864
MARTI N CROVARTI E, ET AL.; : No. 99-1865
and

ALFRED SMALLWOOD, ET AL.,
Appel | ant s
V.

MARTI N CROVARTI E, ET AL.

Washi ngton, D.C.
Monday, Novenber 27, 2000
The above-entitled nmatter cane on for oral argunent

before the Suprene Court of the United States at 10: 04

a.m

APPEARANCES:

WALTER E. DELLINCER, |11, ESQ, Wshington, D.C.; on
behal f of the Appellants.

ADAM STEIN, ESQ , Chapel HIl, North Carolina; on

behal f of the Appellants.
ROBI NSON O EVERETT, ESQ, Durham North Carolina; on
1



© 00 N oo o B~ W N P

N NN N NN R R R R R R R R R R
gag A W N P O © 0o N oo 0o M W N+ O

behal f of the Appell ees.



© 00 N oo o B~ W N P

N NN N NN R R R R R R R R R R
gag A W N P O © 0o N oo 0o M W N+ O

CONTENTS

ORAL ARGUMENT OF
WALTER E. DELLINCER, 11, ESQ
On behalf of the Appellants
ORAL ARGUMENT OF
ADAM STEI N, ESQ
On behalf of the Appellants
ORAL ARGUMENT OF
ROBI NSON O EVERETT, ESQ
On behal f of the Appellees
REBUTTAL ARGUVMENT OF
WALTER E. DELLI NCER, ESQ
On behalf of the Appellants

PAGE

16

23

45



© 00 N oo o B~ W N P

N NN N NN R R R R R R R R R R
gag A W N P O © 0o N oo 0o M W N+ O

PROCEEDI NGS
[10: 04 a. m]

CHI EF JUSTI CE REHNQUI ST: W' |1 hear argunent
first this nmorning in nunber 99-1864, Janmes B. Hunt versus
Martin Cromartie, Al fred Smal |l wood versus Martin
Cromarti e.

M. Dellinger.

ORAL ARGUMENT OF WALTER E. DELLI NCER, |1
ON BEHALF OF THE APPELLANTS

MR, DELLINGER: M. Chief Justice, and may it
pl ease the Court:

In the Shaw versus Reno line of cases this Court
established two inportant propositions. The first is that
the Constitution does not tolerate using race as the
predom nant factor in drawing legislative districts. Wen
a district is drawn predonm nantly on racial lines, the
state reinforces harnful racial stereotypes. It sends a
nmessage to elected officials that they represent only a
particul ar racial group.

Those cases stand al so for a second proposition.
As this Court said in MIler, Federal court review of
districting legislation represents a serious intrusion on
the nost vital of local functions. For this reason, the
i mportant second principle is that Federal courts
adj udi cati ng Shaw cl ai ns nust exerci se extraordinary
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caution. The decision bel ow woul d severely conprom se
this second principle. That ruling is inconsistent with
this Court's adnonition.

QUESTION: M. Dellinger, are you suggesting
that there is some different standard of proof of facts in
t hese cases or that we should not review a factual
determ nation of a clearly erroneous rule?

MR. DELLINGER M. Chief Justice, | believe
that the decision below was clearly erroneous, and we're
perfectly happy to neet the standard that the concl usions
were clearly erroneous. Because the court did not separate
out findings of fact fromconclusions of law, it is
possible to read the opinion as if the court did not
actually apply the standard, but requiring a predom nance
of race to be shown, in which case it would have applied
the wong | egal standard, but taking themto have found
that race predom nated here, in our viewthat is clearly
erroneous.

| only nmean to suggest, as this Court has said
in Bush v. Vera, and in MIler that because redistricting
is such an exceedingly sensitive matter that the Court
shoul d be awful |y cauti ous before they conclude that a
state legislature --

QUESTION:  That could be true, but to continue
the question that the Chief Justice asked, do we at bottom
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have to apply a clearly erroneous test here to the
determ nation of the facts?

MR. DELLINGER: Not if you find that when you
read the District Court's opinion that the court sinply
wasn't applying a standard that required the court to
concl ude that race predom nated and subordi nat ed ot her
conclusions. You can say, well, it did refer to the
predom nance test, but that's not what it was applying.
The evidence that it adduced at best was evidence that was
probative only of whether race was one of the factors that
was consi dered here.

QUESTION: | frankly have sonme difficulty with
your position in the case because it is possible that as a
fact finder I would not have found the facts as the court
bel ow did, and yet the court bel ow appears to have
bel i eved one expert over another and made findi ngs that
may have been within its power to make, and how are we to
upset that?

MR. DELLINGER  Justice O Connor, it takes a
careful review because there is sinply nothing probative
underlying the conclusions of the District Court. W set
out at pages 25 to 33 of our brief, we really have to go
through the trial transcript citations, the court says,
for exanple, that where splits occur in District 12 in the
six counties between District 12 and the other districts,
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the splits invariably occur along racial rather than
political lines, if that's a fact it will certainly tend
to show predom nance. It's sinply not true. Neither the
District Court nor the appellees point to a single
instance of a split in which race trunps politics.

For exanple, in the plurality opinion in Bush v.
Vera, you find that in that case the Texas redistricters,
faced with precincts that were mnorities, H spanic or
African- Ameri can, but where the precinct itself was
maj ority Republican, went out and took that in, in order
to bring in the mnority group, even though that was
contrary to the asserted goal. That's set out at page 917
of Bush v. Vera. There is sinply no instance of that.

The two big itenms of proof -- | amquite
confident that reversing the court bel ow and sustaining
the North Carolina plan will not in any way inpair the
vitality of this Court's antiracial gerrymandering
principle either on --

QUESTI ON:  You can say that about any nunber, no
one single decision would affect a stream of deci sions,
but, you know, you've got factual findings here, and if
they' re supported by sone evidence, even though, as
Justice O Connor said, perhaps we woul d not have made
those findings, they're not clearly erroneous.

MR. DELLINGER: Let ne go to explain why those

7
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findings are clearly erroneous. Let ne give you one
exanple. The court says that -- or the appellees say, the
courts say that this is conpletely consistent with race
and not with politics, the appellees walk away fromthat
and say that the lines are nore precisely correlated with
race than with politics.

VWhat do they cite for that? They cite for that
the proposition that of the six counties, these six
counties take in -- District 12 takes in 90 percent of the
40 percent or nore African-Anerican precincts in the six
counties, 90 percent, whereas if you |look at the
Denocratic counties, even as neasured by reliable voting
day Denocrats, only about half of the Denpbcratic counties
-- I"'msorry, only about half of the Denobcratic precincts
in the six counties are taken in. That was their proof
that the lines follow race nore precisely than politics.

But | ook at those figures. They're set out in
Exhi bit 309 on page 515. There are 429 precincts in these
six counties. O those 429 precincts, 79 of themare 40
percent or nore African-Anerican. Understandably, those
are the nost reliable Denocratic voting precincts, and
therefore they formthe core of a difficult attenpt to
create the Denocratic congressional district in this
Republican area. So 76 of the 79 African-American
precincts which are the nost reliable Denbcratic precincts
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are included in this.

Now, there are another 300 -- another 290 --
there 290 precincts, including those that are Denocratic,
about half of those are included within the district, but
there's no need for any nore. The ones that aren't
i ncluded would, A, blowthis district way past the equal
popul ati on point and, B, they are less reliable Denocratic
than the 76 African-Anerican precincts included.

QUESTION:  Dr. Weber was asked was there any
maj ority black district or precinct, precinct, that
conceivably could be included in this district that was
not included, and he said, rather astonishingly, no.

MR. DELLINGER That is correct, and he al so
gave the follow ng answer. He tal ked about how there were
-- and Justice Kennedy, the reason that makes sense, that
all the African-Anmerican precincts that could reasonably
have been included are included is that those are the core
Denocratic precincts in what is basically a Republican
area of North Carolina in the Piednont Carolinas, so that
is naturally the core that is the overlap, and that is the
correl ation.

There are other Denocratic precincts, Dr. Wber
noted, that are not included, and he was asked the
foll owi ng question at page 140 of the Joint Appendi X.
Question: Are the white precincts as heavily Denocratic?

9
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Answer: No. So that --

QUESTION:  You're basically saying that race can
be used as a proxy for partisan affiliation. And if you
say that then it seens to nme that we're on collision
course with Shaw and MIller, and it seens to ne that's the
heart of your argunent.

MR. DELLINGER. No, | amso glad you asked that.

QUESTION: And it's just contrary to those
cases.

MR. DELLINGER: | have to say that |1'mso gl ad
you asked that because that is a m sconception | nost want
to correct. W are absolutely not saying that you can use
race as a proxy for Denobcratic voting behavior.

QUESTION:  But | thought that was the whol e
basis that you' ve just given in your answer to justify
what happened here.

MR. DELLINGER: No. Wth all due respect,
Justice Kennedy, that is exactly not the case. This is a
districting process in which the state used voting
statistics of how people actually voted, not the col or of
their skin, how did they vote, in constructing this
district, unlike the districts in MIler and Bush v. Vera.
I nstead of using racially encoded census bl ocks, they used
precinct voting day el ection patterns.

This precinct -- these precincts were used to
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make up the heart of -- these Denobcratic precincts nade up
the heart of the Denocratic-leaning district. It is the
appel l ees and the court bel ow which point out to you that
those districts are African-Anmerican. Qur response is, but
the legislature and its | eadership told you that the
reason they were selected is that they were creating a
Denocratic precinct, and they use -- it's absolutely
critical because we do not believe and do not contend that
you can sort voters into congressional districts by using
race as the criteria on the assunption that that is
correlated with political behavior. What we are saying is
what this Court said in --

QUESTION:  And are you're saying that a
| egi sl ature can always defend a racial gerrymander post
hoc by saying that it accords with partisan voting
patterns?

MR. DELLINGER: Yes, where the plaintiffs are
unabl e to disprove that --

QUESTION: So if it's easier to use race, we'll
just use race, just save ourselves all the trouble.

MR. DELLINGER: No, no, because there is a very
great difference between using race and using politics.
This is Washi ngton agai nst states. To use sonething which
correlates with race, for exanple, in Batt and Hernandez,
t he Texas case involving, requiring English speakers on

11
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the jury, it may correlate with race, but you can't use
race itself. You can't use being H spanic as a proxy, but
you can use Engli sh.

QUESTION: Did the court bel ow make any findi ngs
as to the intent of the |egislature?

MR. DELLINGER Its overall conclusion was that
the legislature intended to use race as a district, and
that is correct.

QUESTI ON: Supported by the statenent that was
referred to in your opponent's brief, if | remenber it
correctly, the red brief pointed out the statenent of
Senator Cooper's on the floor of the legislature to the
effect that the plan that was bei ng proposed was not an
i ncunbency protection plan, which | ends obvious weight to
the interpretation that it was a racial protection.

MR. DELLINGER: Al right, Justice Souter,
believe that was a matter of his objecting to the |abeling
of the incunbency protection. He goes on to say in the
sanme sentence that the -- literally in the next sentence,
that the purpose of the plan is to protect the state's
exi sting 6-6 Republican-Denocratic split. This was a
bi parti san state | egislature, a Republican House, a
Denocratic Senate. Neither side could agree to reduce. |
t hi nk Senat or Cooper was only objecting to the term nol ogy
and not to the fact that to maintain a 6-6 bal ance you had

12
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to have a district here, but if I may respond, again, to
Justice Kennedy's very inportant point, | understand the

t hought that, well, look, if it turns out if a legislature
does undertake to create a Denocratic district, for
exanple, in a Republican seat like this, in order to keep
that 6-6 balance, and it turns out that those precincts
are at the core of it also happen to be African-Anerican,
won't they sinply have acconplished the objective that we,
you know, tried to stop in Shaw v. Reno.

The answer is no. That was the use of race, and
it is also the case that when in nost all instances,
per haps not every, that a state undertakes to make race
drive the process, there will be plenty of evidence of it.
For exanple, you will find areas whereas in Bush v. Vera,
if you have, say, a Republican district that has a
significant nunber of mnorities init, we put it in a
supposedly Denocratic district, so that shows it foll ow ng
ways. That's how you prove it. Moreover --

QUESTION: M. Dellinger, there is sonme evidence
here, | nean, besides Senator Cooper's statenent, which,
you know, you offer an alternate explanation for, but you
have to explain it, and once it becones debatable, it's
hard for us to say that the finding of the court bel ow was
clearly erroneous.

Anot her thing that has to be explai ned away i s,

13
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is the E-mail, Cohen to Cooper, as part of the |egislative
exchange which refers to Greensboro bl ack, that portion of
G eensboro at one of the two ends of this sal amander, and
referring to those districts from G eensboro as sinply
Greensboro bl ack. Now, you say that's just shorthand for

t hose portions of Greensboro that were reliably
Denocratic. Maybe. But certainly the other interpretation
is a reasonable one as well, in which case it becones

evi dence that predom nantly they were trying to put
together a district that had predom nantly black voters in
it.

MR, DELLI NGER: Let ne suggest why | think that
is really utterly insufficient as being really probative,
to set aside a fundanental act of politica
self-definition by a state legislature. This is a sentence
inan E-mail froma staffer to nenbers that says that in
the districting context where they have to tal k about race
because of the Voting Ri ghts Act, he notes that the change
he has been making is that they're now going to for very
good nonraci al reasons include G eensboro in District 12,
the Denocratic parts of G eensboro, and refers to that by
saying, | have noved the G eensboro black community into
t he 12th.

Now, | amnot going to tell you that that is
wi t hout any probative value, but in order for it to play

14
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any significant role in invalidating a state | aw, you have
to conclude first of all that it's not nerely descriptive,
it's not |ike saying what are these new precincts the

| egi slature has, so this is a working class Italian

nei ghbor hood and the ot her new precinct in your district
is a Jewish retirenent community. No, it is -- you have
to read it as being an explanation of the notive for the
nove, and you woul d have to assune that you attributed
that to the whole legislature, not to the staff or to the
two recipients, and you have to assune that that woul d be
evi dence of the predom nance of race. | sinply don't
think it will bear that kind of weight. A stray remark
like this, to use a stray remark like this would be akin
to a stringent speech code where |egislators who engage in
the sensitive redistricting process found state | aw
brought into jeopardy, and that's why there's very good
reason for predom nance.

The other way to prove a Shaw violation, if |
may turn just for a nonment to Justice Kennedy's question,
the other way to prove a Shaw violation is quite sinple.
Whien the state says we're using politics, not race, it
turns out that there are a |l ot of high proportion of
African- Anrericans, that's because they're reliable
Denocrats. You can often cone in and show, now, wait a
m nute, there would be a very easy way, nore sensible
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district that you could have created here that woul d have
been reliably Denocratic, and this 1 through 6 counties is
conpl etely unnecessary to acconplish that goal. The
different district has to be nore central. There is no
showi ng here of a different district that would in any way

suggest that it was pretextual for the state to utilize

politics.
"1l reserve the renainder of ny tine.
QUESTION:  Very well, M. Dellinger.
M. Stein, we'll hear fromyou
ORAL ARGUMENT OF ADAM STEI'N
ON BEHALF OF THE APPELLANTS
MR. STEIN. M. Chief Justice, and may it pl ease
t he Court:

| would like to turn first to a couple of
i nstances of erroneous fact findings, clearly erroneous
fact findings.

The court below made the following finding. O
particular note is Dr. Wber's contention that a nuch nore
conpact solidly Denocratic cross district could have been
created had race not predom nated.

As M. Dellinger has just pointed out, no such
evidence is in the record that plaintiffs have pointed to.
Anot her one is the statenent by the --

QUESTION:  Are you reading fromthe District
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Court's opinion or fromthe --

MR. STEIN. Yes, District Court's opinion, |I'm
sorry. And that was at 26A.

The Court also found that --

QUESTION:  This witness, Wber, that was his
testinmony?

MR. STEIN. That was his testinony that the
court was crediting inits fact findings.

QUESTION:  And you're saying that the court
coul d not have credited his testinony as a so-called
expert w tness?

MR. STEIN. Well, he may have been an expert
Wi t ness, Your Honor, but there was no showing in the
record anywhere that such a district that he described
exi st ed.

QUESTION:  You're showi ng --

QUESTION:  But he did nake that assertion,
you're not saying that the court --

MR STEIN. He did nake that assertion, Your
Honor .

QUESTION: | just amtrying to find out why the
court couldn't have relied on his opinion if he was
sonehow know edgeabl e about |egislative districting.

MR STEIN. Well, he -- Justice O Connor, he was
asked about that, and he did not produce, he didn't
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descri be a district that would be -- that would neet that
st at ement .

QUESTI O\ When you say he was asked about it,
was he asked a question saying, point out the
configuration of precincts that would have produced this
less racially correlated and nore Denocratically
correlated district, and he was unable to do so?

MR. STEIN. That's nmy nenory, Justice Souter.

QUESTION:  There are sone exanples in the briefs
of this, is it footnote 25, districts that m ght have been
made, M. Stein.

MR. STEIN. Yes, Justice G nsburg, and the state
and the first -- and those are exanples that the
plaintiffs have put forward in their briefs but were not
before the trial court, and there is no evidence that they
were before the General Assenbly.

QUESTION: But you're trying to discredit the
expert wtness by showi ng that some of his factual
statenents were unsupportable, and | don't think it's up
to the trial judge when he has an expert witness to, in
effect, do all of the scientific evaluation hinmself. He's
relying on -- that's why you have an expert witness, to
sone extent, upon the credibility of the expert w tness.

It especially seens inproper to ne when you' re attacking
the validity of the expert witness on appeal in this

18
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fashion to try to exclude the districts nentioned in the
footnote on the grounds that, well, that was never brought
up at the trial. But you're trying to say that this expert
was not really an expert. That's really what you're
trying to say, and it seens to ne perfectly valid to bring
in sone exanpl es whet her they were brought in at the trial
or not, unless you think that the district judge cannot
rely upon the generalization of the expert when he says
this could have been done, you could have had a nore
conpact district wi thout including just the bl ack

preci ncts.

MR. STEIN. | would respond, Your Honor, that
the exanples that are pointed out in the plaintiff's brief
sinply prove the fact that no such district can exist.
They pointed out the swap of some precincts, Republican
precincts in H gh Point that they said should have been
made or coul d have been made with two Denbcratic precincts
that weren't in the district and Greensboro sone 15 mles
apart.

I f you look at the nmap that was attached to the
State's reply brief, you see that that would be an
unr easonabl e swap, and it was a swap that nobody had ever
proposed before the state filed its reply brief -- its
brief.

| would point out that there are other fact

19



© 00 N oo o B~ W N P

N NN N NN R R R R R R R R R R
gag A W N P O © 0o N oo 0o M W N+ O

findings of the District Court that are clearly erroneous.
The court said at page 29A, nore heavily Denocratic
precincts were bypassed in favor of precincts with a

hi gher African- Anerican popul ation, and this has been
explored, and as M. Dellinger has pointed out, that's
just sinply not true. It would be good evidence if it
were true, but it's not true.

The court also --

QUESTION: Is there a difference in registration
and voting record?

MR. STEIN. No, Your Honor. Even if you --

QUESTION: | take it that's sometines a
guesti on.

MR. STEIN. That is a question, in that
registration is not as reliable as the voting record. But
if you |l ook only at voting registration statistics, that
statenent still isn't true. And the maps and the records
show that's not true.

The District Court also found, and | quote, Dr.
Weber showed that, not just in his opinion, showed that
wi thout fail Denocratic districts adjacent to District 12
yielded their mnority areas to that district, retaining
qui te Denocratic precincts.

And of course this would be an inportant finding
if it were true. It would be very much |ike Vera where
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t here was exchangi ng of Hi spanic and African- Areri can
communities by census bl ock back and forth, but that
didn't happen here. There's no evidence of that. 1In
fact, there's only one Denocratic precinct of the five
that surround District 12. That's District 8, which is
separated fromDistrict 12 by the county |ine between
Cabarrus and Meckl enburg County. The nmaps show there are
no African-American areas even near that county line. So
that is an inportant finding, we submt, that the court
made which is sinply not supported by the record and is
clearly erroneous.

| would point out that in choosing between Dr.
Weber and Dr. Peterson, it said that Dr. Peterson's
evi dence was unreliable because it ignored the core, but
this Court said in Vera that the difference between areas
just inside and just outside the district is particularly
probative in this sort of case, and that's exactly what
Dr. Peterson did, but that's what Dr. Weber criticized him
for.

| would |ike to address an argunent advanced by
appel l ees that was relied on by the court bel ow, but they
offer it here in support of the judgnent below. They say
that the district, 12th District in 1997 plan is an
i nadequat e remedy because it overlaps too nmuch with the
popul ati on and geography of the former 1992 district in
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that it gives Congressman Mel Watt a good chance for
reel ection.

We urge the Court to reject this subm ssion
because it's inconsistent with our understandi ng of basic
Shaw doctrine. W understand the Shaw doctrine that the
ultimate question for this case would be, did the CGeneral
Assenbly in 1997 act with a dom nant and controlling
racial notivation overriding all political and other
| egiti mate consi derations?

QUESTION: Well, that's true, but | nust say
when your response to the -- one of your responses to the
all egation of racial districting is, no, this was
i ncunbent protection, and when the incunbent you're trying
to protect is an incunbent who was el ected from an
unconstitutionally constituted district, that is the prior
district which was held to be unconstitutional, | think
that the defense of incunbent protection just washes out
to say you're going to protect this incunbent neans you're
going to make sure that the person who was el ected by
raci al gerrymandering will continue to be elected. | find
that not a valid defense.

MR STEIN. Well, in this case, the district was
different fromthe district that he had originally been
elected in, and in any event it's never been the law in
any of the redistricting cases that an incunbent for
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i nstance in a one-person, one-vote case can't be protected
by the use of the core in those districts.

If this doctrine were to apply, it would only
apply to those mnorities who were elected in districts
that were ultimately found to be unconstitutional. This
i ncunbent now has been elected five tines in three
different versions of the district. [It's not only his
rights but the voters' rights to continue to be able to
have an opportunity to vote for him

| would like to point out that the -- in |ooking
at the basic Shaw doctrine of the decision -- it turns on
notivation, that the decision-nmaker in 1997, the General
Assenbly is a different decision-nmaker fromthe body that
created the unconstitutional district in 1992. By 1997
t here had been a good deal of turnover. For the first
time in nearly a century, Republicans controlled the
House, it was divided, they were not under Federal
pressure to --

QUESTI ON: Thank you, M. Stein.

M. Everett, we'll hear fromyou.

ORAL ARGUMENT OF ROBI NSON O. EVERETT
ON BEHALF OF THE APPELLEES

MR. EVERETT: M. Chief Justice, and may it
pl ease the Court:

At the outset, let me suggest this, in the |ast
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argunents, | heard sone description of what was said by
the court, and | would request that the Court at a | ater
time | ook at the argunent of opposing counsel and match it
up with the opinion of the court below, and I would
suggest there was very little resenbl ance between the two.
So that -- that needs to be taken into account.

Secondly, | think it's very inportant that near
the end of the opinion of the court in the previous appeal
of this case, it was pointed out that this case was to be
remanded to a court which was famliar with the
ci rcunstances and would be in a better position to assess
the notives of the General Assenbly than would be true of
a Court of Appeals.

Now, this Court set -- the District Court sat
there for two-and-a-half days and heard testinony, they
heard testinony fromexperts, they heard ot her testinony.
Pursuant to the authority that they have under Rul e 52A,

t hey assessed credibility, and unfortunately for the
appel lants, they didn't believe the appellants' wtness,
and fortunately for us, they believed our w tnesses.

QUESTION: M. Everett, there were whole parts
of the opinion after the hearing that were identical to
t he opi nion on sunmary judgnment, were there not?

MR. EVERETT: Ch, absolutely, Your Honor. |
think they may have been very identical, and given the
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ci rcunstance they were dealing with undi sputed facts,
concerni ng such things as percentage of racial breakdown,
that need very little reason to vary them The facts were
the sane, they were undisputed. And the opinion in many
regards is the sane.

The court bel ow each tine recognized that this
Court does not wish it to be interfering unduly with
| egi slative matters.

QUESTION: M. Everett, can | ask kind of a
basi ¢ question, pronpted by Justice Scalia's question. Do
you think that incunbency protection is a perm ssible
justification for a gerrymander?

MR. EVERETT: | don't think it's permssible
justification for a racial gerrymander.

QUESTION: No, no, soneone who is just totally
i ncunbency protection. Do you think that's a perm ssible
political activity for the legislature to get involved in?

MR. EVERETT: Your Honor, | think it has been
held it is perm ssible, not unconstitutional. On the other
hand, mny recollection of Vera v. Bush is that one of the
persons involved there was a | ady who was in Congress who
was utilizing race as incunbency protection, and there was
hel d unconstitutional, so | think to whatever extent
i ncunbency protection is involved in this context, it
woul d be unconstitutional for many of the reasons that
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Justice Scalia has stated, the derivation, but also
because in deciding to protect the incunbent, that was
really subsidiary to the primary purpose of creating a
raci ally predom nant --

QUESTION: | understand that, but assum ng there
was no racial aspect at all, you would not challenge
i ncunbency protection itself as sonmehow politically
suspect ?

MR. EVERETT: |If John Smith, a person who had --

QUESTION:  If people in power want to draft the
lines to keep thenselves in power, that's perfectly okay
with you?

MR. EVERETT: Your Honor, | think if it was
sinply a matter of incunbency and not hing nore, we would
not be here. |If there were no racial aspect --

QUESTION: W so held in Karcher, the Karcher
case from New Jersey, didn't we?

MR. EVERETT: Certainly, certainly. So there
doesn't seemto be any question in that regard, but the
real problemis that in this instance, as the facts
denonstrate and the statistics apply to the facts, what
was done by the legislature was to take away nore of the
geographic area of the 12th District than any of the other
prior districts, but to retain the racial core.

Now, you find that of the people who are in the
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12th District in the 1997 plan as conpared to the '92
pl an, 90 percent of the African-Anmericans were there

before. On the other hand, with respect to the white

portion of the population, |less than 50 percent. It's
pretty clear what was happening. |If you look at -- there
are two maps here. If you ook at themyou' Il find that

al though they are parallel, there has been sone change of
territory with respect to precincts that are predom nantly
white. There was none with respect to the core, the
raci al core.

We find the | egislature was using phrases, the
| eaders of the |legislature were using phrases |ike racial
bal ance and core, which in this context was a cl ever way
of trying to say we have reserved a district where it is
al nost certain that an African-Anerican --

QUESTION:  May | ask you one ot her general
guestion, and then | will be through. Proving the raci al
notivation was predom nant, then you' ve got to have strict
scrutiny to see if it was justifiable and all the rest.

Now, why is it, | just have been a little
puzzl ed about the case, this was pulled with respect to
both the 1st and the 12th Districts. Wth respect to the
1st, which was even nore racially dom nated, as |
understand it, than the 12th, the court said that's okay,
but not with respect to the 12th. Wy could there be a
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di fference between the two?

MR. EVERETT: | mght note two circunstances in
that regard. First, the court did find that both in the
1992 and the 1997 1st District, race had predom nat ed.
Secondly, they gave statistics as to the 12th District
whi ch recogni zes that it is one of the I think five |east
conpact districts in Arerica, while on the other hand, in
ternms of geographi cal conpactness, the 1st District had
been renedied. Then frankly, as | understand it, Your
Honor, it was not a nmatter of the notive, it was a matter
of strict scrutiny that save the 1st District, they found
there had been a conpelling interest primarily | believe
to get preclearance. So under those circunstances --

QUESTION:  The conpelling interest that applied
to the 1st District did not apply to the 12th District.
just never quite understood the difference.

MR. EVERETT: Well, we frankly think the 1st
District mght be unconstitutional but we did not raise
that issue on appeal. W chose not to appeal it. But by
the sane token, there is nmuch nore logic as to the 1st
District internms of the area involved. A lot of counties
there are over 50 percent African-Anmerican in popul ation
in the northeastern part of the state. That is all rural,
virtually all rural, although there are sone snaller towns
t here.
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Here, on the other hand, you're dealing with a
district where less than 30 percent of the population in
any of the six counties is African-Anerican. W're unlike
any other district in Anerica. They split six counties,
and every county was split. There is no other district in
Anmerica where that was done.

QUESTION: M. Everett, the one thing that
puzzl es nme about that argument is in this footnote 25 in
your brief, when you try to answer the question, what
swaps could be made, and you give a few exanples, and in
every exanple the result would be a nore bizarre shape,
not a nore conpact shape. You concede that by sayi ng each
substitution affects the conpactness and appearance. But
the |l egislature has already ignored those rules to such a
degree that further distortion appears immterial. So the
only answers that you could conme up with would run right
into this bizarre shape, you would nmake it nore bizarre
shape.

MR. EVERETT: Your Honor, as | renenber, that
footnote we said sonething to the effect that since the
State didn't bother with conpactness anyway, we didn't
feel that constrained in --

QUESTION:  But you didn't come up with one
exanple of a swap that would work to nmake it nore conpact.

MR. EVERETT: Your Honor, let me cone up with
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several. Let ne point out that in the --

QUESTION:  They're not in that footnote.

MR. EVERETT: There were in the plans and the
maps that were shown. The history of the drawi ng of the
maps was before Dr. Weber and al so the maps were before
the court. There were alternatives which were nore
conpact and still woul d have preserved the Denocratic
aspect of it, and it would have been less racially
gerrymandered. The best exanple of all, Your Honor, is
the plan that was adopted in 1998 as a renedi al plan,
whi ch was only 35 percent African-Anerican, which had one
whol e county and involved only five counti es.

Now, that one was nuch better than this one.

QUESTION: Was it good enough?

MR EVERETT: Was it what?

QUESTION: Was it good enough?

MR. EVERETT: Your Honor, that would be an
interesting question. W did not think it was at the
time, but let me put it this way, we're gradually noving
toward i nprovenent and the thing that bothers us about
this is you ve got it down from55 to 47, invalidated the
47 down to 35, and now back up to 47 percent
Af rican- Ameri can concentr at ed.

What's the nessage there? Well, the nessage is
a pretty sad one, but anyway, even before the G eensboro
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bl ack comunity was noved into the 12th District, and they
didn't say Denocratic, they didn't nmention Denocratic
anywhere in that E-mail, even before that there were
alternatives such as not having G eensboro in there at

all, not having H gh Point, not having Guilford County,
the sort of plan that ultimtely energed in 1998. They
had a really good fall-back position, so that there were
alternatives. But the alternatives did not yield the
result that was being sought by the | eaders of the House
and -- by the | eaders of the |egislature.

One point deserves enphasis. There were
different people in the legislature, but there was a
continuity of sone of the people who devised the 1992
pl an. For exanple, M. Jerry Cohen was the draftsman of
the '91 plan, the '92 plan, the '97 plan, and the '98
pl an, who defended all of themas being -- or at |east the
| ast three as not being racial.

QUESTION: Do we start with a presunption that
the legislature acted in good faith and for proper notives
in drawi ng these pl ans?

MR. EVERETT: Your Honor, I'msorry, | didn't
hear the --

QUESTION: Do we start with the presunption that
the legislature drawing a district plan acted in good
faith and with proper notives?

31



© 00 N oo o B~ W N P

N NN N NN R R R R R R R R R R
gag A W N P O © 0o N oo 0o M W N+ O

MR. EVERETT: Your Honor, we start with that,
but after hearing testinony -- well, two things in that
regard. After hearing testinony --

QUESTI ON: Your answer is yes. Now, does it
totally drop out after there is evidence put in or what
happens to that presunption?

MR. EVERETT: Your Honor, two things in that
regard. First, is there a presunption when you start from
an unconstitutional base and say that that is your
starting point? Secondly, after hearing testinony not
only fromthe | egislators who were called on the other
side, but the |legislators who we called, and the other
peopl e who we called, and after studying the |egislative
record which inevitably points to particul ar concl usi ons
in this case when it's considered in context, and when
considering points like that made in Arlington Heights
where one of the inportant ingredients is to | ook at the
hi story of what has happened. Wen you take all that
together, you can say all the presunption in the world
about good faith, but in this instance, regardl ess of what
presunption you want to give, the facts as found by that
court after hearing witnesses and determ ning the
credibility is that the predom nant notive was racial .

Now, back in 19 -- on the '92 plan, they were
saying it wasn't racial. To say sonmething is political or
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i ncunbent protection is very convenient. It's a nice dodge
t hat has been devel oped, and it's a dodge that has been
devel oped because --

QUESTION:  Well, it isn't usually a dodge.

Legi slatures constantly have -- are faced with draw ng

| egislative districts, and ny own experience is that the
notive in nost cases is political in drawi ng those
boundari es.

MR. EVERETT: Your Honor, it is political in
many i nstances, but on the other hand if you have a strong
racial minority well-positioned in a particular political
party, they can say, as we think the evidence indicates
was said in this case, and remenber that the 1st and the
12th Districts were really the first two that they started
with. Then they began worryi ng about sone ot her things.
They can say, we want a district where we can be assured
that a mnority candidate will be nom nated and will be
el ect ed.

Now, in North Carolina, given the |ega
constraints and given the primary situation, you need to
have really about 40, 45 percent to be perfectly sure. On
the other hand, with 35 percent, Congressnan Watt has been
readily reelected by huge majorities, but in any event if
you put it in context, there was a primary purpose with
respect to the 1st and the 12th to create for a raci al
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notive and to draw lines on racial grounds and give the
nmessage that was condemmed in Shaw v. Reno. This is a
nmessage where if you look at statistics and you are

resi dent of those areas and know anyt hi ng about them you
cone to the conclusions that we had six w tnesses cone to,
to the effect it was predom nantly racially notivated, so
that putting it all in context --

QUESTION: M. Everett, when you' re over there,
woul d you point out to us where on the map District 12 is.

MR. EVERETT: Al right. Here is the old '92
map, and let me just show you here's @il ford County.
Qui |l ford County has the Greensboro black community. The
Greensboro bl ack community would be up at this -- I'm
sorry if you can't all see it, and by the way, there is a
map -- these maps are in the -- right at beginning, near
t he begi nning of Volune 2 of the Joint Appendi x.

You have Quilford, which was added on out of the
whol e county, Greensboro was the second stage, the
Greensboro bl ack community. Before this they had the High
Poi nt black community. Now, neanwhile, there were
alternative proposals simlar to those --

QUESTION:  Could you just tell us, is it the
yel l ow district?

MR. EVERETT: |It's the yellow, | beg your
pardon, Your Honor. There is yellow running here from

34



© 00 N oo o B~ W N P

N NN N NN R R R R R R R R R R
gag A W N P O © 0o N oo 0o M W N+ O

Meckl enburg down near the South Carolina |ine.

QUESTI O\ And Meckl enburg is the county that
Charlotte is in?

MR. EVERETT: Meckl enburg is where Charlotte is,
and this is viewed as the hub for these particular
pur poses.

QUESTI ON: Your expert, M. Wber, said that the
defendant's expert, M. Peterson, used an unconventional,
untried theory. Because as | understood it, the criticism
was that he concentrated only on the fringe districts and
not the core, but | thought it was the fringe districts
that were the probl em here.

MR. EVERETT: Your Honor, when you read the
affidavit -- | would suggest apropos of Weber's criticism
of Peterson's analysis and the segnent analysis, if you
read, | think it's 302 to 307 or 8 in the Joint Appendi X,
you will find, I think, a devastating criticismby Wber
of Peterson. He shows why this boundary segnent anal ysis
is totally unreliable because it places enphasis on al nost
infinitesimal differentiations between adjacent precincts,
i gnoring the nunber of people that are invol ved of
African-Anerican or white race.

Secondly, he points out, that it ignores the
entire core.

QUESTION:  But | thought that's what you wanted
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to ignore?

MR EVERETT: I|'msorry?

QUESTION: | thought that's what you wanted to
ignore. O am|l mssing sonething?

MR. EVERETT: W think in the analysis, that you
| ook at the core, and then you determne if they were
trying to get the racial core, why it is that they drew it
in the particular manner, and that is what Dr. Wber
stressed. | think if you look at his report, look at his
responses under cross-exam nation, |ook at his background
as soneone who has done a |arge nunber of redistricting
cases, and then | ook at the curriculumvitae of Dr.

Pet erson, who has done no redistricting cases, |ook at the
ci rcunstances in his boundary anal ysis has received no
peer review, has not been utilized in any other case, you
wi |l understand readily why the court, even apart from
credibility, which was a better wi tness, decided to
believe the analysis by Dr. Wber and to reject the

anal ysis by Dr. Peterson.

QUESTION:  One other point. The appellants say
that the court's just wong or the expert's just wong to
say there were nore heavily Denocratic precincts with
whi te popul ations, with heavier white popul ati ons that
were excluded. In oral argunent this norning they said
there is just no basis for that.
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MR. EVERETT: Well, the basis -- they make the
point that there's no basis for it. |If you read the
report, read the exam nation, you understand quite readily
that there's adequate basis for saying that the primary
consideration in drawing these districts was to group
t hese African-Anerican precincts, that was the prinmary
pur pose, and the circunstances --

QUESTION: No, but they say the proof for that
pur pose, according to your expert, is that there were sone
we'll call them m xed districts that were heavily

Denocratic that were excluded, and they said that is just

not so.

MR. EVERETT: Well, we disagree. W would
submt --

QUESTION: Where do | look to find if that's so
or not?

MR EVERETT: W would submit that fromthe
exhibits we've submtted including maps that show
precincts that could have been readily added in, that
their statenent --

QUESTION:  Are those other than the ones in the
f oot note 257

MR EVERETT: Your Honor, | think there are
other -- | think there are maps there in addition. |[If you
| ook at the maps beginning in Volune 2, you'll see several
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maps that we think tend to support the position --

QUESTION: | going to ask you about the maps.

MR EVERETT: In the footnote there is a
reference to other --

QUESTION:  I'mjust awed that you would think
you woul d pick your best cases to give to supply the
mssing link in the experts' testinony, and yet the ones
that you pick as your presumably best cases all make this
district even odder shape than it's ever been.

MR. EVERETT: Your Honor, ny recollectionis
that the expert, Dr. Wber, testified that he had | ooked
at a nunber of maps and there were alternatives. | do not
recall -- apparently opposing counsel does -- his being
asked to identify particular maps that woul d be usabl e.

We know fromthe history that there were naps
that were in existence that were used in evolving the plan
that was ultimtely used. Plans that were in existence
before the G eensboro black community was created that
coul d have achi eved purposes of a Denocratic --

QUESTI O\ But none of them were brought to our
attention, and none of themwere in the District Court's

MR EVERETT: [|I'msorry, Your Honor, | can't
hear .

QUESTION: There is one traditional criterion
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that you don't nention, and that at |east some people in
t he Senate gave credence to, and that is |inking together
the cities that had comopnality of interest, a comunity
of interest in problens |like health care and housi ng and
deteriorating public schools. They nay have been di stant
fromeach other, but they're all cities with those

probl ens that are conmon to the urban poor.

MR. EVERETT: Your Honor, you really have raised
a point that | think is significant from our standpoint.
In terns of community of interest, what was done was take
cities Iike G eensboro, H gh Point, Wnston-Salem and
Charl otte, anong the largest cities in North Carolina,
Charlotte is the largest, and divided the popul ation
bet ween white and bl ack.

Now, the white citizens on one side of that |ine
have the sane interests, they listen to the sane TV shows,
they read the same newspapers. They have a much nore
commonal ity than the African-Anerican in Charlotte has
with the African-American in, let's say, G eensboro.

If you look at it in terns of conmmunity of
interest, then this splitting, the splitting of cities is
irreconcilable to that concept of comrunity of interest.
Mor eover - -

QUESTION: I'mnot a hundred percent sure that's
true. | can think of sonme areas of this city that m ght
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have nore in common with areas of, say, Boston than with
each other. Take the difference between Anacostia and
Nort hwest in Washington, D.C. in the same city but perhaps
it's a greater commonality of interest with other cities,
with simlar populations in other cities.

MR. EVERETT: Well, Your Honor, given the
ci rcunst ance of different standard netropolitan areas,
you' ve got |arge concentration up at the north of
African- Anrericans, a |large concentration down toward the
south in Charlotte.

QUESTI ON:  You know any ot her state, M.

Robi nson, that has chosen to divide its electorate into
urban dwel l ers and rural dwellers?

MR. EVERETT: |'mnot aware of anything which in
this context could define simlarity, community of
i nterest anmong urban dwel | ers.

QUESTION:  And this wouldn't be an unusual
district if other states |linked their nmajor cities with a
ri bbon in between to nmake it contiguous?

MR. EVERETT: Well, here what they've done is
link portions of urban areas with rural connectives, and
the rural connectives are basically white fillers. And |
don't know of any other situation at the present tine that
corresponds to that in other districts. | think this is
still a unique district, unique in so nmany ways and uni que
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in sending a very clear nmessage that race is
predom nati ng.

QUESTION:  One of your argunents the first tine
was that race was predom nant because they kept heavily
Denocratic districts out but they put |ess Denocratic
African-Amrerican district precincts in, right? That was
the first time you argued, when you were here before, one
of your argunents was --

MR. EVERETT: Referring to when | was here in
Hunt v. Cromartie, not --

QUESTION:  Yeah, | nean this side, this side.
And then in response -- am|l right so far that one of the
mai n argunents was, | ook, this is not Denocrats, this is
race, and you can show it by | ooking at the heavily
Denocratic districts that they left out and the heavily
| ess Denocratic, the heavily African-Anericans that they
put in. That's the argunent.

And what this Court said in response is, wait a
mnute, if you' re going to argue that, don't neasure it by
regi stration, neasure it by how people vote because a | ot
of registered Denbcrats vote Republican. That's what this
Court said inits opinion. Is that fair?

MR. EVERETT: | think that was certainly one of
t he points raised.

QUESTION:  And now when | | ook at the district
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j udge' s opi nion, one of his points, one of them was not
just the war of experts. One of themwas -- and he says
it, he says it, one of them |ike 21 or where is it here?
He says it specifically. He says that additionally, the
evi dence shows that the nore heavily Denocratic precincts
are bypassed, i.e. they're out, in favor of the nore
heavily African-American, which are in.

Wien | | ook to what he based that on on page 13A
and 14, it is two pages -- registration, registration,
registration. Just what we said he shouldn't use.

And then | | ooked at your naps, which very
honestly, are not registration, they are how people really
vote, and the yellows are the Denocrats and the yell ows
are in, in, in, and there are just a handful of the
hundred precincts that are out.

So what am | supposed to do about that finding?
It looks as that finding is a finding that's based on the
very thing we said not to use -- registration.

MR EVERETT: Your Honor --

QUESTION: | think it's all right when it seens
to work the other way. | wanted to get your response if
there's a chance.

MR. EVERETT: Your Honor, | think you said --
you're there to | ook at other considerations. | don't
think you said registration was totally out.
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QUESTION:  No, no, it's not out, but they said
don't do registration alone, and so when | | ooked at pages
13A and 14, it looked to nme in that appendi x that for that
point the judge is using registration alone, and when
| ooked at your maps, which are not registration alone, it
| ooked to nme as if all the Denobcratic precincts are in
except for a handful.

MR. EVERETT: Well, it depends what you nmean by
handful, particularly in the context of large cities where
they're glued together. 1In Charlotte, in Wnston-Sal em
and in Greensbhoro. | believe there was testinony by Dr.
Weber that he had | ooked at all three aspects -- he | ooked
at the three el ections which had been considered by the
Ceneral Assenbly and were before them and cane to the
sanme conclusion. This was all grouped under party
affiliation. So he certainly cane to that concl usion.

The Court nmay have pointed out sinply a few that
were left out, and maybe there were only a few But there
was a | ot of evidence that was generated by Dr. Wber that
concerned the primcy of race as a notive over politics.

So | think, if you look at it in context, Your
Honor, and | ook at the other things, | ook at sonme of the
statenents in the record, |ook at what we ternmed the
snoki ng gun, the E-mail, |ook at the testinony of the
| egi sl ators who we called and ot her persons who we call ed,
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when you take all that together, it seens to us just

unm stakably clear that this Court which was famliar with
t he circunstances and which was famliar with the notives
of the workings of the General Assenbly canme to a
per m ssi bl e concl usi on.

One other thing that deserves note. G ven the
use of pretext, and the Court found that one of the
persons on one aspect of testinony was sinply not
credi bl e, you have a very significant circunstanti al
evi dence, maybe it's nore than that, the use of pretext,
as | recall fromthe Reeves case that was decided this
sumer can itself be positive evidence of a particular
state of mnd, and we would submt that the pattern
followed by the State in terns of conceal nent, excuses,
and it's a pattern that continues fromthe past in respect
to the 1992 plan, that this in itself is evidence. You
take the whol e thing, you | ook at what they were doing
with the 1st District where they were concentrating on
per cent ages, you |l ook at the district here, District 12,
where it was announced to the Senate by Senator Cooper
that as long as they were under 50 percent they were hone
free, and then |l ook at the way they increased the
per cent ages.

QUESTI ON: Thank you, M. Everett. M.
Del I'i nger, you have three m nutes remaining.

44



© 00 N oo o B~ W N P

N NN N NN R R R R R R R R R R
gag A W N P O © 0o N oo 0o M W N+ O

REBUTTAL ARGUMVENT OF WALTER E. DELLI NGER, 111
ON BEHALF OF THE APPELLANTS

MR. DELLINGER: M. Chief Justice, if you | ook
at the map and wi th some understandi ng of the denographics
of North Carolina, you can see that the bipartisan
| egislature faced a difficult task in attenpting to create
a sixth Denocratic-Ieaning congressional district in this
part of the state.

One of the joys of North Carolina is that we
don't have a big netropolitan area |like Atlanta. W have a
nice string of nore nediumsized cities, and Charlotte
runni ng through. So you sinply take North Carolina --

QUESTION: Charlotte is about a mllion, isn't

MR. DELLINGER: It's getting too big for ny
taste, but it's -- but the -- they acconplish this in
every instance by creating districts, one for the
Republ i can Sue Myrick in Meckl enburg county and one for
the Denocrat Mel Watt, each a rising star. Their expert
t hought Meckl enburg should be entirely within one
district, but Charlotte is very happy to have rising stars
in each party represent Charlotte, and neither of the
political parties wanted to cede Charlotte to the other.

So you really have an expert who is naking
political judgnents.
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This case nmay be your final opportunity to
address redistricting before the 2000 -- post-2000
redistricting occurs, and I think it's worth asking again
why is predom nance the standard. The Court has
consistently rejected the idea that any consideration of
race, however small, should trigger strict scrutiny.
That's properly because of the nature of the Shaw harm

The Shaw harmis not hostility towards
individuals. It is comunication of a nessage that people
are defined by their race, and when race predom nates, you
have the Shaw harm

To nove to a nore extreme exclusion of race
woul d create a hair trigger in which | egislatures would be
conpletely uncertain of their ability to legislate. W'l
have judges creating election districts and rather than
state legislatures doing this critically inmportant task
that involves political judgnent, we usually say plans
that do not cause expressive harns shoul d not be decl ared
unl awful .  Thank you.

QUESTI ON:  Thank you, M. Dellinger. The case

is submtted.
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