© 00 N oo o b~ w NP

e R e e T
o A W N L O

17
18
19
20
21
22
23
24
25

N THE SUPREME COURT OF THE UNI TED STATES

T 4
JOHN F. KOMLSKI, JUDCGE, 26TH
JUDIC AL G RCUT COURT OF
M CH GAN, ET AL.,
Petitioners

V. : No. 03-407
JOHN C. TESMER, ET AL.
- - - - - - - - - - - - - - - =X

Washi ngton, D.C.
Monday, COctober 4, 2004
The above-entitled matter canme on for oral
argunent before the Suprene Court of the United States at
11: 02 a. m
APPEARANCES:
THOVAS L. CASEY, ESQ, Solicitor General, Lansing,
M chi gan; on behal f of the Petitioners.
DAVID A. MORAN, ESQ, Detroit, Mchigan; on behalf of the

Respondent s.

1

Alderson Reporting Company, Inc.
1111 14th Street, NW, Suite 400 1-800-FOR-DEPO Washington, DC 20005



© 00 N oo o b~ w NP

e T e e e T
o A W N L O

17
18
19
20
21
22
23
24
25

CONTENTS

ORAL ARGUMENT CF
THOVAS L. CASEY, ESQ

On behalf of the Petitioners
DAVID A. MORAN, ESQ

On behal f of the Respondents
REBUTTAL ARGUMENT OF
THOVAS L. CASEY, ESQ

On behal f of the Petitioners

2

Alderson Reporting Company, Inc.
1111 14th Street, NW, Suite 400 1-800-FOR-DEPO

PAGE

26

54

Washington, DC 20005



© 00 N oo o b~ w NP

e R e e T
o A W N L O

17
18
19
20
21
22
23
24
25

PROCEEDI NGS
(11: 02 a.m)

CH EF JUSTI CE REHNQUI ST: W'l | hear argunent
next in No. 03-407, John F. Kowal ski v. John C Tesner.

M. Casey.

ORAL ARGUMENT OF THOMAS L. CASEY
ON BEHALF OF THE PETI Tl ONERS

MR. CASEY: M. Chief Justice, and may it pl ease
t he Court:

In this facial challenge to the M chigan
statute, court of appeals rulings that these | awers have
third party standing and that their potential clients have
a constitutional right to appointed counsel in
di scretionary appeals are both wong.

First, with respect to the standing argunent, in
our brief we argue that the respondent attorneys coul d not
meet any of the criteria for standing. This norning |'d
|i ke to focus on the elenent of prudential standing that
consi ders whether there is a hindrance to the ability of a
third party to protect his own -- to protect his own
I nterest.

JUSTICE G NSBURG -- there is an injury in
fact. These lawers claimthat if the State were
conpensating for this service and they're on the list to

be appoi nted, they woul d have nore noney in their pockets.
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You're not -- you're not challenging that there is an
injury in fact.

MR CASEY: Yes. In our -- in our brief we have
chal l enged that. The -- the requirenent is that there be
an injury in fact, a concrete and particul arized actual or
immnent injury in fact.

JUSTI CE G NSBURG But you -- you said now you
were going on to the prudential factors, and so | asked
were you recogni zing that there was an injury in fact, and
you said no. And -- and why not? Because it seens so

obvi ous that they would get appointnments if the system

were - -
CH EF JUSTICE REHNQUI ST: | take it you're
reserving it for -- in your -- in your br{ef.
MR CASEY: | -- | amnot waiving the argunent.

| -- 1 would like to rest on the brief,

But I -- in answer to your question, we believe
yes, there is a likelihood that these |lawers on the I|i st
for appointed counsel will sone day -- if they stay on the
list and a case conmes up in that county, there is a
|'i kel i hood that there will be a case. W submt, however,
that on these facts in this facial challenge, we don't
know how many | awyers are on the list for appointnents in
Sagi naw County. W don't know how many appeals of this

nature cone up. So it may be many years before the

4

Alderson Reporting Company, Inc.
1111 14th Street, NW, Suite 400 1-800-FOR-DEPO Washington, DC 20005



© 00 N oo o b~ w NP

e R e e T
o A W N L O

17
18
19
20
21
22
23
24
25

situation arises. This is not a concrete and
particul arized actual or immnent injury in fact, and
we' ve argued that in the brief.

At -- at best, if thereis an injury in fact and
if there is -- another factor is the close relationship to
the third party. W believe those are weak at best, and
we' ve argued in our brief that they don't exist. | think
it is nost clear, however, that the criteria concerning
the hindrance to the third party does not exist here.

This is a facial chall enge bought by -- brought
by | awers before the statute took effect, claimng not
that the statute violates their own constitutional rights,
but that it violates the rights of potential future
clients, and that the lawers will suffer econom c harm

JUSTICE O CONNOR  May | clarify sonet hi ng about
this case? Are any of the indigent defendants whose
rights the respondent attorneys want to advance -- do any
of those peopl e thensel ves have standing to bring their
clainms in Federal court now?

MR, CASEY: Yes. W argue that there are --
there are three ways that an indi gent defendant can bring
this claimthensel ves without having to rely on an
attorney in this type of case. First, they can bring the
chal l enge directly through the State courts.

JUSTICE O CONNOR  I'masking if there are any
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I ndi vi dual s now before this Court in this case --

MR CASEY: No. None of these -- none of these
def endant s --

JUSTICE O CONNOR: -- who woul d be avail abl e and
who woul d have renedies or standing to bring their clains.
Are we just talking pure hypotheticals here?

MR, CASEY: In this facial challenge, we're
tal ki ng about pure hypotheticals. The -- the three naned
I ndi gent defendants --

JUSTICE O CONNOR:  There were three naned
i ndi gent s.

MR CASEY: Correct.

JUSTI CE O CONNOR:  They were?

MR CASEY: They were denied coqnsel.

JUSTI CE O CONNOR:  Deni ed counsel, and they were
al so dism ssed at sone point down the |ine?

MR. CASEY: Yes. The -- the Sixth Grcuit held
that the Federal court should abstain fromdeciding their
cl ai s because they could have brought their clains in
their direct State appeals. They raised clains about the
practi ce of denying counsel before the statute took
effect.

JUSTICE G NSBURG M. Casey, was it a Younger
abstention --

MR CASEY: Yes.
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JUSTICE G NSBURG -- with respect to the --

MR CASEY: The -- the Sixth Grcuit en banc
hel d that under Younger v. Harris, the Federal court
shoul d abstain fromdeciding the clains of the three
i ndi gent def endant s.

JUSTICE G NSBURG So that neans that the
def endants coul d never bring this 1983 suit. Only the
| awyers arguably coul d.

MR. CASEY: No. Younger v. Harris is only --
only defers the tine when a proper Federal civil rights
action can be brought. There were -- at the tinme this
action was brought, there were pending State appeals in

two of the cases. One of the defendants never appeal ed at

all.

The Sixth Crcuit recently issued an opinion
not --

JUSTI CE SCALIA: Wy didn't these | awyers
instead of -- instead of trying to sue on their own, why
didn't they just offer their services to -- to these

defendants through the State courts?

MR. CASEY: Your Honor, perhaps opposing counsel

could answer that better than I. W say that is the --
JUSTICE SCALIA: | mean, that's what | don't

under st and about -- about the fact that they won't --

won't have the right to counsel. It -- it's at |east as
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easy for -- for counsel to appear in cases in which
i ndi gents need counsel as it is for counsel to bring their
own | awsuit.

MR. CASEY: That is our point on the standing
| ssue precisely, Your Honor.

JUSTICE GNSBURG Didn't -- didn't the M chigan
Suprene Court already rule on this issue and said that the
statute was constitutional, that there was no right to
counsel, therefore no possibility of appointing counsel,
pai d counsel ?

MR CASEY: That's correct. In -- in 2000, the
-- the -- while this case was pending, the M chigan
Suprene Court issued an opinion, the Bul ger decision
that's discussed in the briefs, saying thqt the practice
of denyi ng appoi nted counsel was constitutional. The
statute was not in effect at that tine. The statute took
effect, and in a case just decided in June of this year,
People v. Harris, the Mchigan Suprene Court relied on
Bul ger and said this statute is constitutional. It does
not violate any rights.

JUSTI CE G NSBURG So going through the State
system there's no possibility that these | awers or the
def endants coul d successfully assert a right to paid
counsel --

MR CASEY: That is correct.
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JUSTI CE G NSBURG -- because that's al ready
been deci ded by the M chi gan Suprene Court.

MR CASEY: As -- as a matter of jurisprudence
by the State suprene court, yes. Both State and Feder al
constitutional --

JUSTI CE SCALI A: There -- there's an appeal from
-- they could request certiorari fromthe State suprene
court to this Court, | assune.

MR CASEY: There are, in fact, two cases
pendi ng, the Harris case that | just nentioned. A
petition for certiorari was filed about 2 weeks ago
raising this precise claim There is another case Hal bert
v. Mchigan. It's docket --

JUSTI CE G NSBURG Was there -- was there a cert
petition in Bulger itself?

MR. CASEY: There was a petition in Bul ger.

JUSTICE G NSBURG And it was deni ed.

MR CASEY: It was deni ed.

In -- in addition --

JUSTICE O CONNOR:  But there -- there is a cert
petition filed in what case? In the June case?

MR CASEY: In the -- the case is pending in
this Court as Melody Harris v. Mchigan. It was filed
about 2 weeks ago. | have not been able to find out the

docket number.
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There was anot her case, Hal bert v. M chigan,
which is a pro se defendant who was denied counsel. H's
applications, pro se applications, were denied in the
State appellate courts. A pro se petition was filed. |
filed a response to that about a nonth ago. That's docket
nunber 03-10198. It's on this Court's conference for
Friday, October 8th.

JUSTICE O CONNOR:  So your point is that there
are petitions filed here that would enable this Court to
deci de whet her the M chigan Suprene Court was correct in
hol di ng the statute constitutional.

MR. CASEY: That's correct. There are at | east
those two petitions pending that |"maware of in this
Court now. \

JUSTICE O CONNOR: Do you acknow edge there is a
good Federal question there at |east?

MR CASEY: Onh, yes. It's -- it's an inportant
guesti on.

JUSTI CE O CONNOR:  Yes.

MR CASEY: W -- we -- in the Bul ger case, |
opposed certiorari, saying that yes, it's an inportant
guestion, but it was correctly decided. At that tine,
there was no conflict. Then when the Sixth Crcuit
opi nion cane up, we filed the petition saying it's an

| mportant question and now there's a conflict between the
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State suprene court and the Federal court of appeals.

JUSTICE G NSBURG That's the position you' ve
taken in -- in the Hal bert case, that the Court shoul d
t ake the case?

MR CASEY: What | said in the Hal bert case is
that the Court need not grant this petition now because,
al though it's an inportant question, the issue is pending
in -- inthis Tesner, the current case, Kowal ski V.
Tesner. |f this Court rules in our favor on standi ng and
t hen does not reach the constitutional question, then it
woul d be appropriate to grant certiorari in either the
Hal bert case or the Harris case because the -- the
determ nation of the constitutionality of this statute is
important to the State of M chigan

JUSTI CE SCALIA: Do they have |l awers in those
cases?

MR CASEY: Now, the Hal bert petition is pro se.

The Harris petition has either retained or pro bono

counsel. But the -- the constitutionality of the statute
Is -- excuse nme -- is directly challenged in both of those
petitions.

JUSTICE STEVENS: May | ask you if in exercising
prudential judgnent on whether to accord prudenti al
standi ng, because | guess there's article Il standing

here, is it appropriate to take into consideration as one
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fact that it's already been argued in this case and it's
now ripe for decision, or should we just totally ignore
t hat aspect of the case?

MR, CASEY: As a matter of judicial econony,
there is a point to be nade that it -- the issue has been
briefed and argued. So perhaps it shoul d be deci ded.

Just last termin Elk G ove v. Newdow, the Court faced a
simlar situation. They disposed of the case on
standi ng --

JUSTI CE STEVENS: No, but in that case there was
a conflict between the interests of the third party and
the interests of the litigant or a potential client. Here
there's no conflict between the |awers and the clients.

MR CASEY: That's true. That'g true.

JUSTI CE SCALIA: O course, also bearing upon
our prudential judgnment, | -- | suppose, would be that in
order to reach the nerits, we have to do what you assert
to be an end run around the Younger abstention. And --

MR. CASEY: That's -- that's correct. In ny
view, the -- the nost |ogical, nost appropriate
di sposition would be to say that these attorneys do not
have standing. Therefore, reverse the Sixth Grcuit's
j udgnent .

There are these other vehicles pending now to

reach the constitutional issue.
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JUSTI CE STEVENS: But -- but why isn't the
Younger abstention problemjust |ike the nootness problem
in Craig against Boren? It took one class of litigants
unavai l abl e but then allowed the third party to have
standing. Wy -- why aren't -- aren't your opponents here
just like the bartenders in Craig against Boren?

MR CASEY: Well, in determning prudenti al
standing, there are several criteria that should be
exam ned i n deciding whether there's an exception to the
general rule where a litigant cannot argue the rights of
third parties. In Craig v. Boren, the statute directly
affected the vendor in that case. It was a statute
agai nst sale of certain alcoholic beverages. And in this
case we don't have that.

Also, in Craig v. Boren, nobody argued
prudential standing considerations until the case reached
t he Suprene Court apparently.

But in our case, we have a situation where we
have | awyers who do not have any present clients who are
not directly affected by the statute. They're not
claimng rights --

JUSTI CE STEVENS: No, but they have the sane
interest that the bartenders had because they won't nake
sone -- sell their services and the bartenders woul dn't

sel|l the booze. | don't see the difference.
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MR CASEY: Well, in-- in Craig v. Boren, the
-- if the bartenders did not conply with the statute,
they'd be subject to crimnal penalties. Here, the
attorneys will not be subject to any crimnal penalties.

JUSTI CE SQUTER Wl I, why --

JUSTI CE G NSBURG That wasn't true -- that
wasn't true in the Pierce v. Society of Sisters case and
it wasn't true in the Singleton case. Both of those cases
recogni zed third party standi ng, although the prohibition
was not on the plaintiff who was seeking to raise the
rights of another person.

MR, CASEY: That's -- that's true. The parties
have di scussed many cases. Alnost all of them have sone
factors simlar to the circunstances heret and as we've
argued, all of them have distinguishing factors too.

JUSTICE SQUTER: But isn't -- isn't the biggest
di stinguishing factor the one that you raised in response
to Justice Scalia's question? These -- these |awyers can
represent sonebody on a direct appeal, the sane way and
rai se exactly the sane issue that they're trying to raise
on third party standing now. Isn't -- isn't that true?

MR CASEY: That -- precisely. Just nornal
principles of litigation counsel that it is appropriate to
have a real party in interest. The crimnal defendants

whose rights are at stake in the statute litigate that
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case. |If you take the step and all ow standing for an
attorney, based on specul ative clains about future clients
and economc harmto the attorney, as the dissent in the
Sixth Grcuit says, that opens up the possibility of

vast |y expandi ng the doctrine of standi ng beyond what this
Court has ever said.

JUSTICE STEVENS: Well, is it correct as a
factual matter that these particular |awers do have
clients that they could be representing --

MR CASEY: That is not in --

JUSTI CE STEVENS: -- on direct appeal ?

MR. CASEY: -- that is not in the record. 1In

their response brief, they said that they currently do

have clients, but in the conplaint -- this case was,
again, a facial challenge. It was decided on summary
di sposition or it was a notion to dismss. It was filed

and decided within about a nonth. And there was no
factual devel opnent here.

If they had actual clients, there would be
clearly a closer relationship, but again, those clients
woul d not be hindered from nmaking the cl ai ns thensel ves.
There is no reason --

JUSTICE SQUTER: But the -- the claimthat --
l"msorry.

JUSTI CE STEVENS: Well, it just would seemto ne
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that the | awyers who are advancing this claimmay or may
not be representing individuals who want to nake the sane
claim but there -- there nust be sone | awers who want to
make these clains who don't have any clients, and the
guestion is whether they have standing. And are they to
be defeated standi ng because there are a | ot of other

| awyers who m ght al so sue?

MR. CASEY: In our view, as a general
proposition, |awyers should not be given independent
standing to raise clains of their clients. Wen the
clients can present their own issues thensel ves, as they
can in this case or in this situation under the statute,
there's no need --

JUSTICE G NSBURG Is that diffgrent fromCaplin
& Drysdal e where the lawyers didn't raise the interest of
the client and --

MR CASEY: Again, there was an actual client in
that case and there was significant noney at stake. The
| awyers had been paid noney fromdrug forfeiture. They
had been paid $25, 000, and they wanted another 107 --

JUSTI CE G NSBURG But as far as the actual
client, you noved to dismss. So that's why there's no --
was no back-devel opnent. You noved to dism ss.

Therefore, you have to assune whatever facts --

MR CASEY: That -- that's correct.
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JUSTICE G NSBURG -- in favor of the opponent
of the notion.

MR. CASEY: That's correct. But ny response on
that was to the question of, you know, do they in fact now
have clients. There is no allegation in the conplaint and
no proof that they now have clients. They may --

JUSTICE SQUTER But if -- if you assunme -- you
assune the correctness of the allegations, which you --
you have to do at this point, the allegation is that they
woul d get clients and woul d be paid but for this bar to
paynment. Isn't that correct? So if you take themin
ternms of their claim you' ve got to assune that they wl|
have clients and they can bring this -- this issue on
behal f of the client. \

MR, CASEY: Correct. That goes to the criteria
of injury in fact and close relationship with the third
party. W still have the criteria that | wanted to
di scuss this norning about hindrance to the right -- to
the ability of the third party to litigate for thensel ves.
Excuse ne.

In our view, there is no need to expand the
doctrine of standing to permt |awers to have independent
standi ng to nmake these clai ns because the clients, who are
directly affected by the statute, can nake them

t hensel ves. There are the two pendi ng habeas -- or two
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pendi ng petitions for certiorari that we've nentioned.

There i s anot her case, the Bul ger case. M.

Bul ger hinself, after he lost in the Mchigan courts, he
filed a petition for -- for habeas corpus. And the
district court granted the wit of habeas corpus. W
appeal ed. That case is now pending in the Sixth Grecuit.
So that's anot her vehicle.

It is also possible that an indigent inmate
hi msel f could bring a section 1983 case. It's sinply not
necessary to expand the doctrine of standing to give
| awyers --

JUSTI CE G NSBURG How could an indigent bring a
1983 case? | thought you said that that would be barred
by Younger. \

MR. CASEY: |If they had a pendi ng prosecuti on,
it would be barred by Younger. Once that pending
prosecution is over, they could bring a 1983 acti on.

JUSTI CE G NSBURG Could they? Because |
t hought this Court had held that -- that you can't bring a
1983 suit if what you' re seeking to do is overturn the
convi cti on.

MR. CASEY: Under Heck v. Hunphrey, if the
out cone of the 1983 case woul d necessarily inply that the
conviction or sentence is invalid, you cannot bring the

1983 case. Here, the allegation is sinply that they were
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entitled to counsel. That's not the substantive nerits of
whet her the claim-- whether they are properly convicted
or properly sentenced.

The Sixth Grcuit, in a case decided August
31st --

JUSTICE G NSBURG Wll, if that -- that --
that's -- you' re saying that the defendants thensel ves
coul d not sue now under 1983?

MR. CASEY: A -- a defendant who is currently in
the State systemon direct appeal is barred by the
abstention doctrine fromfiling a 1983 action. But after
they go through the State court and lose, in addition to
filing a wit of certiorari with this Court --

JUSTI CE SCALI A:  And presunably\up to this
Court, if they want to cone that far.

MR. CASEY: Onh, certainly. After -- after they
go through the State court, they could file a wit of cert
in this Court, as the two pending petitions have. They
could file a conplaint for habeas corpus. They could
bring a facial challenge under 1983.

In a case called Howard v. Wiitbeck fromthe
Sixth Grcuit, just decided about a nonth ago, that was
the very question that was decided. An innmate -- a prison
i nmate, chall engi ng another statute, litigated and lost in

the State court, then filed a 1983 action. W argued in a
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Federal case under Rooker v. Feldman, he was actually
trying to seek review of the State court judgnent. The
district court agreed. But the Sixth Crcuit just said
Rooker v. Feldman bars the as-applied challenge, but they
remanded for a trial on the nerits of the facial
chal l enge, which is not barred by Rooker v. Feldman. So
an i nmate who has been unsuccessful in the State court,
under Sixth Grcuit lawin ny jurisdiction, can bring a
1983 acti on.

So there are at |east three vehicles that an
i nmate can bring --

JUSTI CE G NSBURG And do you -- do you agree
that that's right? And you said that that's their theory,
that they could bring a 1983 acti on. \

MR. CASEY: W are not filing a petition for
certiorari fromthat decision. W are abiding by that
decision. W're going back and we're going to try that
case on the nerits of the facial challenge to the statute.
That -- that case is Howard v. Wi tbeck, docket nunber
03- 1396.

JUSTI CE SCALIA: O course, what the other side
says is, well, yes, maybe they can bring these suits, but
in all of those suits, they don't have counsel, what they
-- what they --

MR, CASEY: That's true. That -- that gets into
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the -- the nerits of the constitutional claim And in our
view, tal king about the nerits, all that is required in
the M chigan application for | eave to appeal process is
that a defendant identify the issues and ask the appell ate
court to reviewit. Unlike Douglas, this is not a review
on the nerits. An order denying an application for |eave
Is not an affirmance. It's not an adjudication of the
nerits of any |egal issue.

JUSTI CE KENNEDY: What -- what do we look to in
order to verify what -- what you've just said? Do the
M chi gan appel late courts catch m stakes all the tine?
And if so, what's the standard that they use?

MR. CASEY: The court rules concerning
applications for | eave do not set out speqific st andar ds.
What -- what the court of appeals can do on an application
for leave is grant the application, deny it, or issue
perenptory relief.

JUSTI CE KENNEDY: But what are the standards
they use? Were -- where do | look to find out what
standards they use, if |I get there?

MR. CASEY: To the best of ny know edge, there
are no published standards in court rule or statute on
that. The court is free to exercise its discretion to --
to deny | eave for any reason that it chooses.

JUSTI CE KENNEDY: Can you gi ve ne an exanpl e of
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where they grant |eave to appeal, and if not -- and it's
not one of the exceptions listed in the statute such as
i ncorrect --

MR CASEY: If -- if --

JUSTI CE KENNEDY: -- such as incorrect
sent enci ng?

MR CASEY: Well, if -- under the statute, if
the court of appeals grants |eave, counsel is
automati cal |y appoi nt ed.

JUSTI CE KENNEDY: R ght. Wat are the instances
in which they grant | eave, other than sentencing or sone
ot her statutory --

MR. CASEY: They're -- nost often they are
sentencing i ssues. The statistics we put\in our brief, in
footnote 25 of our brief, indicated that out of the -- in
2001, there were 38,000 guilty plea convictions. The
court of appeals that year disposed of 7,600 cases. 14
percent of themwere guilty plea appeals. Most of them
were di sposed of by order. There were sonewhere in the
nei ghbor hood of about 50 decisions -- opinions issued in
guilty plea cases. | have not canvased all of them |
suspect that the vast mgjority of them are sentencing
| ssues.

JUSTICE G NSBURG Do we -- do we know whet her

any of those were cases that didn't fall under the four
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categories where you a -- a right to?
MR. CASEY: 1In every case where there was an
opi ni on, counsel was appointed. The statute requires it.
JUSTI CE G NSBURG But one of the problens, |
t hought, for the indigent is the rulings -- am| correct
-- in Mchigan, that they're not required -- say, there's
an objection. There's no witten record that the indigent

could | ook to, even assum ng he could understand it, to --

to determ ne what issues mght be raised on -- on appeal.
MR. CASEY: | believe you're incorrect on that,
Your Honor. The -- what an indigent inmate will -- or

defendant will have available to himto prepare an
application for leave to appeal is a transcript of the
proceedings. He's entitled to that for free. He wll
have whatever witten notions and witten decisions the
trial judge nmay have issued. He will have -- in the
transcript, he wll have the oral notions and the

deci sions of the judge, and then in addition to whatever
pro se materials, as in the Ross v. Mffitt case, the

I nmat e can nuster.

In -- in these cases, there are other pro se
materials available. The district court's opinion in this
case noted that there is a -- a formbrief, 38-page brief
that was circulating anong i nnates on the precise question

of entitlement to counsel, which two of the defendants
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used in their State court appeals.

But in determ ning whether counsel is
constitutionally required under Ross v. Mffitt, this
Court has said you look to two things. Are the nerits
deci ded? What is the nature of the appellate process?
And if the nerits are not being decided, as in the
M chi gan case, we say that falls within the Ross v.
Mffitt line of cases, unlike the Douglas case. In -- in
addition to the nature of the appellate proceedi ngs, he --

CH EF JUSTI CE REHNQUI ST: Wl l, now, your --
your opponents quote sone | anguage fromthe -- one of the
M chi gan court of appeals which suggests that the reason
t hat an appeal was denied was it had no nerit.

MR CASEY: A -- a typical orde( that the court
of appeals issues when it denies an application for |eave
to appeal says, denied for lack of nerit on the grounds
presented. But there is published, controlling M chigan
authority, which we cited in our brief, that says that
| anguage does not nean that the court of appeals |ooked at
the nerits of the underlying | egal issue. Wat -- what
the court is looking at is the question of whether to
grant | eave or deny leave. |If they grant |eave, counsel
will be appointed. In a very real sense --

JUSTI CE SQUTER: Wiat -- what are they getting

at when they say nerit? | nean, | take it you concede
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there was a quotation fromthat Contineri case on -- cited
on page 30 of their brief. | mean, what -- what is the
reference to nmerit supposed to nean?

MR CASEY: | -- | do not know why the court of
appeal s uses that |anguage. Wat | do knowis that the --

JUSTICE SOQUTER Isn't the reasonable thing to
assune that they use it as we would normal ly expect it
to --

MR CASEY: Well, the --

JUSTICE SQUTER. -- to nean by the words they
use?

MR CASEY: On its face, that would be the first
i npression that is given fromthose words. However, the
publ i shed opi nions of the court of appealg we've cited in
our brief reject that, and they say that in an application
for |l eave to appeal, the court of appeals is not
adj udicating the nerits.

My opposing counsel in this case was counsel of
record in the Bulger case in the Mchigan Suprene Court.
He nmade exactly that sanme argunent. He persuaded the
di ssent in that opinion, but he did not persuade the
majority. They didn't decide the issue precisely, but he
has been argui ng that ever since.

But the -- all the precedent that M chigan has

on that point we've cited in our brief. Those are not
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deci sions on the nerits.

JUSTICE GNSBURG Is it true that Mchigan is
the only State in the Union so far that denies counsel on
a first appeal, whether discretionary or nmandatory?

MR CASEY: | believe that is incorrect. The
plaintiffs have cited a 1987 habeas corpus case that
purports to make a national survey. In the Mchigan v.
Bul ger M chigan Suprene Court opinion in footnote 3, they
cited a 1992 Arizona study which reached al nost an
opposite conclusion. They said there were only seven
States which give unrestricted right of appeal, and there
were 21 States that prohibited appeals --

JUSTICE G NSBURG Not -- not the right of
appeal . The right to counsel, whether it'\s a mandat ory
or --

MR. CASEY: It's ny understanding that M chigan
may be the only State that has a specific statute
prohibiting it with exceptions like this, but it's also ny
understanding that the practice in many other States is
that counsel is routinely denied in appeals fromguilty
pl eas.

I"d like to reserve ny remaining tinme.

CH EF JUSTI CE REHNQUI ST:  Very well, M. Casey.

M. Mran, we'll hear from you.

ORAL ARGUMENT OF DAVID A. MORAN
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ON BEHALF OF THE RESPONDENTS

MR MORAN. M. Chief Justice, and may it pl ease
t he Court:

In fact, in the 41 years since this Court's
decision in Douglas, no State, not one, not even a -- a
territorial jurisdiction, except for Mchigan, has even
attenpted to deny counsel to any indigents appealing any
type of first tier appeal.

JUSTICE O CONNOR:  Well, M. Mran, this is a
very inportant question, whether the Mchigan | aw can
survive. But | think before we can address that, we have
to decide whether there is standing for the | awers you
represent here today, and that's a much tougher question |
t hi nk. \

Is it possible that this Court could grant
certiorari in one of the pending petitions and resolve the
underlying issue of constitutionality of Mchigan's
unusual | aw?

MR MORAN. It is, of course, possible, Justice
O Connor, that this Court could do that.

JUSTICE O CONNOR  And if we were to grant you
standi ng here, wouldn't we have sort of expanded our
exi sting hol di ngs on who has standi ng?

MR MORAN: Not at all, Justice O Connor. This

case fits squarely within the two prior |awer-client
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standi ng cases, the Triplett case in which this Court
unani nously found standing for a -- for a | awer
representing black lung clainmants, and the Caplin &
Drysdal e case in which this Court found standing for a
third party assertion by a firmrepresenting a cri m nal
def endant .

And what those three cases have in conmmon and
what nakes themunique is that this can only arise in a
case in which the statute or | aw being chall enged
disentitles the client either through | oss of funding or
t hrough, like Mchigan's law, a statute -- disentitles the
client to representation. Any other change in the | aw,
tort reform brought up by ny --

CH EF JUSTI CE REHNQUI ST: Véll,\it doesn't
really disentitle the client to representation. It says
counsel won't be appointed for him But presunmably these
| awyers coul d have offered their services.

MR MORAN. M. Chief Justice, that wouldn't be
practical, and that raises a point that Justice Souter
also raised in the argunent. It wouldn't be practical for
M. Fitzgerald or M. Vogler to offer their services pro
bono to sonme indigent in this position because to do so
woul d probably -- probably be unethical or nmal practice.
First of all, they can't be appointed. Wat the statute

prohibits is the appoi ntnent of counsel |ike M.
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Fitzgerald and M. Vogler. So they -- they cannot form an
attorney-client relationship by operation of |aw.

JUSTI CE SQUTER  But isn't the answer that al
they have to do is to say, okay, | will represent hi m but
| amrepresenting himwith a claimfor funds? And at the
end of the day, regardless of what the M chigan | aw says,
I"mgoing to say to the State of M chigan, through the
court, pay nme for what | did. That isn't a waiver and
there's nothing unethical about it.

MR MORAN. But Justice Souter, that's
i mpractical and unethical in this case because if M.
Fitzgerald and M. Vogler were to do that, they would have
to represent the indigent on his or her underlying plea
and sentencing issues --

JUSTI CE SQUTER R ght.

MR MORAN. -- or those would be | ost forever --

JUSTI CE SQUTER:  Absol utely.

MR. MORAN. -- because the tinme would fly. And
so if they also represented himon the underlying plea and
sentencing issues, then this person would not -- then the
underlyi ng defendant woul d not be a person w th standing
to raise the I ack of counsel because in fact they have
counsel .

JUSTICE O CONNOR: Wl |, which -- which indigent

defendants are the attorney plaintiffs asserting clains on
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behal f of here? |Is it past defendants?

MR MORAN. This was -- this was -- for M.
Fitzgerald and M. Vogler, they were chall enging both the
prestatutory practice of the three defendant judges.

JUSTICE O CONNOR:  You're tal king about the two
i ndi vidual s, but they've been dism ssed.

MR MORAN. No. M. Fitzgerald and M. Vogler,
Justice O Connor, are the attorneys. They were -- they --

JUSTICE O CONNOR: Well, I'"'mtrying to find out
what indigent crimnal defendants are these attorneys
attenpting to represent here.

MR. MORAN. They routinely take appointnents.
They are on a list of --

JUSTI CE O CONNOR Future defenQants?

MR, MORAN. Presently and future defendants.

JUSTI CE O CONNOR:  Past def endant s?

MR. MORAN. Past defendants. They -- they --

JUSTICE O CONNOR: Wel I, if it's past defendants
who were convicted and didn't have counsel, howis it
consistent with Heck v. Hunphrey that they could be here,
t hese attorneys?

MR MORAN. | think I -- | think I msspoke. At
the tinme the statute was passed, it had not gone into
effect. This challenge was filed in order to prevent the

statute fromgoing into effect, to prevent approximtely

30

Alderson Reporting Company, Inc.

1111 14th Street, NW, Suite 400 1-800-FOR-DEPO Washington, DC 20005



© 00 N oo o b~ w NP

e R e e T
o A W N L O

17
18
19
20
21
22
23
24
25

2,000 Mchigan indigents a year being denied the right to
counsel .

JUSTICE O CONNOR: Wl |, are you asserting then
that these attorney respondents are here trying to
represent future defendants?

MR MORAN. Present and future defendants.

JUSTICE O CONNOR And if it's present
defendants, how is that consistent with Younger? How can
they do that?

MR. MORAN. Well, they're not representing any
naned defendants. The -- the problemis that as the
statute goes into effect, they wll presunmably not receive
any further funding for --

JUSTICE O CONNOR: Wl I, if it'g future peopl e,
howis it consistent with Los Angeles v. Lyons? | nean, |
just don't see how these attorney representatives get
her e.

MR MORAN. Well, they're in exactly the sane
position as the bartender in -- or the beer vendor in --
in Caig v. Boren. They're representing prospective
clients, prospective patients as in Singleton v. Wil ff
again. This Court has over and over again -- in fact, in
Triplett itself, this Court recognized that --
specifically said that in Triplett that it applied to

prospective clients, that the -- and it said that in
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Triplett that -- it quoted the three factors. And it said
that -- excuse ne. |I'mlooking at the wong page. It
said in Triplett that a restriction upon the fees a | awer
may charge applied to the | awer's prospective client of a
due process right to obtain |legal representation falls
squarely within this principle. And that was the
principle of third party standing that this Court cited --

JUSTI CE KENNEDY: Well, of course, in Triplett,
the attorneys thensel ves were subject to discipline. They
were raising third party rights in order to defend a
proceedi ng brought agai nst thenselves. It seens to ne
that's distingui shabl e.

MR MORAN. That's --

JUSTI CE SCALI A® And the sane thing in the bar
case. The -- the restriction against the sale of -- of
liquor was a restriction inposed upon the person seeking
toraise the third party right. But here, there's no
restriction that applies to these | awers who are seeking
to raise the third party right.

MR. MORAN:. But Justice Scalia, this Court has
never held that such a restriction is a condition
precedent or required in order for a person to assert
third party rights.

JUSTI CE SCALIA: That's so, but we've never held

what you want us to hold either, that -- that when the | aw
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does not bear upon you personally, you have the right to
raise the claimof a prospective client. W've never held
that either.

MR MORAN. Well, in -- Singleton is a case in
whi ch there was no direct sanction against the doctors who
provi ded Medi cai d aborti ons.

JUSTI CE KENNEDY: Well, just as -- as to
Triplett and Boren, you can't cite those two cases and say
those are controlling and then say, well, we've never held
it.

MR MORAN. I'msorry. | didn't follow that
guestion, Justice Kennedy.

JUSTI CE KENNEDY: Well, we've said that Triplett
and -- and Boren are -- are distinguishab[e, and you said,
well, we've never ruled on this point. Well, then
Triplett and Boren aren't controlling.

MR MORAN. Well, | think you have ruled on this
Court -- point by many tines recognizing that even persons
agai nst whomthe statute or |law would not directly affect
-- for exanple, all the way back to 1925 with Pierce v.

Society of Sisters, there was no | egal prohibition agai nst

the school. The legal prohibition was agai nst the
students not going to public school. So 80 years ago this
Court recognized that. |In a situation analogous to this,
t he school --
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JUSTICE G NSBURG It was -- a prohibition was
on the parents and there were no parents as plaintiffs in
t hat case --

MR, MORAN. That's right.

JUSTICE G NSBURG -- only the schools.

MR. MORAN. That's correct, Justice G nsburg.

It was the school that was -- was held to have standing to
assert the rights of future and current students, and the
same is true of the Singleton case where, again, there was
no particular restriction against the doctors. It was
sinmply that they would not get funding.

JUSTI CE G NSBURG But there was a problem
wasn't there, in Singleton that -- that the part that said
that the doctors could raise the patientsi right as
opposed to the doctor's own right to practice or whatever,
that that was only a plurality?

MR, MORAN. That was a plurality portion of the
opi ni on.

JUSTI CE SCALIA: Well, it shouldn't be cited
then. You're citing it for sonmething that the Court
di dn't hol d.

MR MORAN. Well, actually we've cited it in our
brief only for the article Il proposition which this
Court wunani nously agreed that the doctors had article |11

standi ng because there was an econom c energy --
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JUSTI CE SCALIA: You -- | thought you were
citing it here for the quite different proposition that --
that you can raise third party rights.

MR MORAN. But ultimately this Court in

Singl eton all owed the doctors' claimon behalf of the

patients to proceed. | understand that it was a plurality
opinion on the -- on the jus tertii standing.
JUSTICE SQUTER. | -- | could accept -- | guess

| probably woul d accept your position if | did not think
there -- there was another equally workable alternative
here. And | didn't understand your answer to ny earlier
gquestion in which you said, if | recall correctly, that it
woul d be unethical for these |lawers to represent a -- a
future client, subject to a claimto be pgid and on behal f
both of the client and, | suppose, of thenselves, but
essentially on behalf of a client, say, there is a right
to State noney to pay the | awer who is representing them
It would be, as | understood you to say, unethical for the
| awyer to proceed on that basis. And | don't understand
t he reason for your answer

MR MORAN. | think I mght have m sunder st ood
your question, Justice Souter. The question | understood
was why don't they represent people and raise only the
entitlement to right to counsel. In the Bul ger case, for

exanpl e, the Mchigan Suprene Court --
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JUSTICE SQUTER Oh, no. |'massumng they --
they represent the client for all purposes and one of the
client's clains is, pay ny lawer. | don't have any
noney. Your statute is unconstitutional. Wy cannot the
| awyer pursue that claimon behalf of the client and --
and rai se exactly the issue that is being raised in
subst ance here?

MR MORAN. If that attenpt -- if that nethod
were attenpted, M. Casey woul d undoubtedly argue that the
attorney would not be entitled to any fundi ng because the
attorney was never appointed. You can't just go out and
find indigents that you would like to represent. You have
to be formally appoi nt ed.

JUSTI CE SQUTER Wl |, except that that's a very
formalistic answer. The -- the claim in effect, would be
| have a right to be appoi nted whatever your statute says
because -- or ny -- the -- the client would say ny | awer
-- | have a right to appoi nted counsel, whatever your

statute says, with the consequence of paynent. So to say,

wel |, they're not appointed, that's the question. Should
t hey be appointed? | don't see why they cannot raise that
I ssue.

MR. MORAN. The problemis is that the way the
M chi gan systemworks, it works on a strict rotation

system and so there's no -- there's no |ine-junping here.
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There's no right for a -- a client to -- to request a
certain attorney, for a certain attorney to go the head of
the queue and say | would like to represent that fellow
and be --

JUSTI CE SQUTER. Ckay, but these -- these
| awyers are in the rotation. Are you suggesting that the
rotation is so enornous that it wll be 20 years before
t hey get another client?

MR MORAN. No, not at all. They --

JUSTI CE SQUTER:  Ckay.

MR. MORAN. They routinely --

JUSTI CE SQUTER. | nean, your -- your claimis
that they are going to get clients in the future and they
-- they ought to have a right to be paid when the tine
conmes. So why doesn't, nunber one, a | awyer representing
the next client, whoever he may be, have a right to raise
this, and why doesn't each one of these | awers have a
right toraise it presumably within a reasonabl e tinme when
they next conme up in the rotation?

MR MORAN. | think it's clear that the M chi gan
courts woul d unquestionably hold that a | awer who sinply
inserts hinself into a relationship without formal court
appointnment is not entitled to be paid.

JUSTI CE SQUTER: Sure they would, and that's

what will get brought to this Court. That's what we're
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here for.

MR. MORAN. But the problemis, Justice Souter
we woul d then have an issue of Mchigan |law inserted as to
whet her - -

JUSTI CE SOQUTER  No, because the claimis that
they have a right under Federal law to an effective
procedure whereby paid counsel can be supplied to them
That's a Federal i1issue, not a State issue.

MR. MORAN. That part is a Federal issue, but
what M chi gan --

JUSTICE SQUTER. That's all you've got to get up

her e.
JUSTICE SCALIA: It's at |east an argunent.
JUSTICE SQUTER It's an arguneqt.
JUSTICE SCALIA: And even if they lose onit,
they still will have -- would have raised the issue that

you are nost concerned about getting raised. They're not
-- they're not so nuch interested in the so many dollars
for this particular representation. Even if they | ose on
what seens to ne at |east a close argunent, they wll have
rai sed the question you're trying to raise today.

MR MORAN. And they will have to do so without
any prospect of being paid, and that's -- that's the
pr obl em

JUSTI CE SCALIA: Wio's paying themfor this
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| awsui t ?

MR. MORAN. They're not being paid for this
| awsui t .

JUSTICE SQUTER Right. Exactly the sane
situation. They can -- they can bring the case directly
for the client they're representing just as readily as
they can bring this one. And if that is true, why is
there an inpedinent to raising the issue unless we
recogni ze third party standi ng?

MR. MORAN. Because Justice Souter, they would
have to represent themon all of their issues. They would
have to represent themon their plea and sentencing issues

wi t hout being paid. And that's not what they're doing in

this -- \
JUSTI CE SQUTER: Wt hout being paid if they
| ose --
MR MORAN. -- in this litigation.
JUSTICE SQUTER: -- being paid if they win. In

this case, if they win, they don't get a dinme because
they're not representing a client. Al they get is a
decl ar ati on.

MR MORAN.  And --

JUSTI CE SQUTER  And they'd be better off to
represent a real client.

JUSTI CE SCALIA: That's right. They have a shot
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at getting paid using this other nethod.

MR MRAN: In -- inthis lawsuit, if we win on
the nmerits, they will then get far nore appoi ntnments on
the rotation systemand then they will get paid for those
appoi nt nent s.

JUSTI CE SOQUTER  Way will they get nore
appoi nt nent s?

MR, MORAN: Because --

JUSTI CE SQUTER | thought you said there's a
strict rotation system Wen your nane cones up, you get
an appointnent. How is that going to change regardl ess of
how t hi s cones out?

MR MORAN:. Because the statute, which is nowin
effect -- and this goes, by the way, back\to t he i ssue of
prudential standing --

JUSTICE SQUTER: Onh, you're just saying there --
there's going to be a further class of clients to be
represented on the rotation.

MR MORAN: Correct. Far nore.

JUSTI CE SQUTER  Ckay, but that's -- that's
true.

MR MORAN. And -- and while this Court
considers these issues of prudential standing, thousands
of M chigan defendants will be denied the right to

counsel --
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JUSTI CE BREYER And while this suit is being
brought, we can't do the sinple thing, which is to take a
case froman indigent who's raising it that we happen to
have on our docket and face it directly because everybody
is tied up in these knots on standing. | nean, what --
what is it that -- that you -- led you to bring this case
rather than just filing an amcus brief in a case brought
by a real indigent who wants a | awer?

MR. MORAN. Because there -- there was no person
in position at the tine. The problemwas we had to file
this litigation before the statute went into effect
because once the statute went into effect, thousands of
M chi gan indi gents woul d be denied the right to counsel
every year and woul d suffer probably irreparable damage to
their right to appeal --

JUSTICE BREYER | see -- | see that. That's a
good answer.

And the -- the question | have is if | now,
since we have real indigents, believe that there
absolutely is a way for a real indigent to raise this
claimthat isn't even hard, you could file an am cus
brief. Suppose | believed that, and | do believe it
actually. If I believe it, then does your third party
standi ng cl ai m di sappear ?

MR MORAN:  No.
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JUSTICE BREYER Al right. Now, if it doesn't
di sappear and I hold in your favor, would I then be
openi ng the door to any | awer whose pocketbook is hurt by
tort reform by any change at all, you know, that neans
| ess nmoney for him and we'd be besieged wi th peopl e?
Instead of the clients, we'd have all the lawers in
conplaining that they want to be richer. Now, that's
what's worrying nme. So on ny assunption, how could I
possi bly decide in your favor w thout opening that door?

MR MORAN:  Your --

JUSTI CE BREYER. That's the question |I'd |ike
answer ed.

MR. MORAN.  Your Honor, the only kind of case to
which this applies is a case exactly Iike\TripIett, a case
exactly like Caplin & Drysdal e where the claimis that the
underlying change in the |law or the underlying | aw
di senfranchi ses or disentitles the indigent or the
crimnal defendant or the defendant to representation

JUSTI CE BREYER  Because?

MR. MORAN. Because, first of all, if the
i ndigent or the client still has representation, then
there is no hindrance to the third party raising it
t hensel ves.

JUSTI CE SCALIA: Wy is that? Wy wuld a

change in substantive |aw --

42

Alderson Reporting Company, Inc.
1111 14th Street, NW, Suite 400 1-800-FOR-DEPO Washington, DC 20005



© 00 N oo o b~ w NP

e R e e T
o A W N L O

17
18
19
20
21
22
23
24
25

JUSTI CE BREYER No, no. | assuned there's --

JUSTI CE SCALIA: -- have the same result?
Suppose there's a change in -- in the antitrust law and --
and the person says this change -- this change has the --
the effect of -- of denying ne equal protection of the
law. That's the claimthat the -- that the client would

have. But there's a | awer who says, ny goodness, this

change will nean there are many -- many fewer antitrust
suits. | can denonstrate that. That's ny specialty,
antitrust law. I'mgoing to |lose a |ot of business. Wy

woul dn't he have the right to raise the equal protection
claimof the prospective client?

MR MORAN:. Because the client could raise it
directly, represented by the attorney. And so the third
prong in jus tertii standing would be clearly mssing in
t hat case.

JUSTICE BREYER No. I'msorry. | -- 1| --
Justice Scalia and | were assumng the sane thing. |If |
assune that there's no problemwi th the real person, the
i ndigent, raising the claimhinself -- and |I'm saying on
t hat assunption, which | believe, thenif | were to decide
in your favor, how would | not be opening the door that |
wanted to keep firmy cl osed?

MR. MORAN. But this Court's precedents

I ndi cate, Justice Breyer, that the indigents do have a
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significant hindrance to filing their clains thensel ves.

JUSTI CE BREYER Ch, okay. No. | agree with
you. |If in fact you think that there's a probl em about a
real indigent bringing a claimin Mchigan, although we
have two on the docket, if | accepted that prem se,
woul d begin to think you were right. So then what | was
trying to explore is whether the whole thing conmes down to
whet her | accept that prem se. And of course, that's
what's everybody has been tal king about, and I do see at
t he nonent a couple of very good ways that indigents can
bring it thensel ves, and indeed they have.

MR, MORAN. But | think --

JUSTI CE BREYER But everything cones down to
that. Right? \

MR MORAN. | think an answer | need to give to
-- to cut through all of this is that third party standing
I's never predicated on the inpossible. Third party
standing is never predicated on the idea that third party
standing is appropriate only if it is inpossible for sone
indigent to nake it into court or sone third party or the
person whose rights are being violated to make it into
court. Al that nmust be shown fromthis Court's
precedents is a hindrance. So this Court did not require
in Ctraig v. Boren that it was inpossible that sonme young

man could get his claimin front of the court.

4

Alderson Reporting Company, Inc.
1111 14th Street, NW, Suite 400 1-800-FOR-DEPO Washington, DC 20005



© 00 N oo o b~ w NP

e R e e T
o A W N L O

17
18
19
20
21
22
23
24
25

JUSTICE G NSBURG It was altogether possible
t here had been a young man. The problemwas he turned 21.
So the case would -- fromhis point of view was noot.

MR. MORAN. Right, but this Court never
suggested that it was -- showing that it was inpossible
for someone to quickly get his claimbefore the court
was - -

JUSTICE BREYER | think | agree with you on
that. I'mjust -- the reason | think it's so easy is
because we get indigents. W get thousands of them And
all you have to have is sone indigent saying, hey, | want
a lawer. Okay? That's all. He has to be able to wite
those words. And at that point, you and the others cone
in wth amcus briefs, if necessary, and gupport hi m

MR MORAN. Well, the problemis is that in the
nmeanti ne t housands of M chigan indigents are going to be
deni ed counsel

JUSTICE G NSBURG May | ask you a practical
guestion about what is currently before the Court? M.
Casey | think told us that the Hal bert case is on for the
Cct ober 8th conference. |If we should grant cert in either
of those direct fromthe M chigan Supreme Court --

M chi gan Suprene Court follow ng Bul ger, so you al ways
| eave before then. |If we should grant in either of those

cases, wouldn't the wise thing be to sinply hold this case
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till those are deci ded?

MR. MORAN. That may well be a wi se course of
action -- action, Justice G nsburg.

| should point out that M. Casey, when he filed
the response to the Bulger cert petition, brought this
Court's attention to the fact that this underlying
litigation was proceeding in a case that was then called
Tesner v. Ganholm And so he brought to this Court's
attention that we had already prevailed in Federal
district court in Tesmer v. Granhol mas a suggestion as to
why this Court did not need to grant cert in the Bul ger
case, and so this Court did not grant cert. | don't know,
of course -- | don't know why this Court did not grant
cert in Bul ger. \

JUSTI CE G NSBURG But he said now he's not
taking that position in the Hal bert case.

MR MORAN: But | can be confident that if there
are any procedural hurdles to this Court's exercise of
jurisdiction in any of the State cases, M. Casey w |
alert this Court of them And there may well be. For
exanple, in the Melody Harris case, the M chigan Suprene
Court remanded for further -- remanded for her to then
file an application for |eave to appeal on her underlying
pl ea and sentencing i ssues w thout the assistance of

counsel. Was the M chigan Suprene Court's order a final
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order? | don't know. This Court woul d obviously have to
resolve that. But | can be confident that M. Casey wl|
certainly bring up any procedural hurdl es.

And of course, this Court cannot exercise
jurisdiction it does not have in a case just because it
woul d be nore convenient to do so. This Court does have
jurisdiction in this case.

The petitioners never chall enged prudenti al
standing at any point in this litigation -- they -- they
chal l enged only article Ill standing, injury in fact --
until this Court. And so part of the reason we don't have
a better record is because this cane on a notion to
dismss. This Court recognized in Lujan that a notion to
dismss is different than a sumary judgngnt, requires a
-- a different procedural posture. It requires the
assunption of facts being true.

JUSTI CE SCALIA: But -- but no facts -- no
additional facts would -- would affect the central point
that -- that we've been devoting nost of this discussion
to, which is whether there is an inpedinent or not to --
to the -- the actual individuals whose rights your clients
are asserting raising their ow rights. No additional
facts bear upon that it seens to ne.

MR MORAN. | agree with you on that, Justice
Scal i a.
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JUSTI CE STEVENS: Then what case hol ds t hat
there nmust be an inpedinent for the third party? | Kkeep
com ng back to Craig agai nst Boren. They could have filed
anot her class action and say that they filed a cl ass
action and had standing. Wuld we have suddenly deci ded
we won't decide the nerits even though it's been argued
and both sides have had their day in court?

MR MORAN. | agree with you, Justice Stevens.

JUSTI CE STEVENS: What is the source of the
requi rement there nust be an inpedinment to the third party
suit?

MR MORAN. Well, this Court has said so many
times, and Powers v. Chio, for exanple, noted the
i mpedi nent to the -- \

JUSTI CE STEVENS: That -- where they granted
st andi ng.

MR, MORAN. That's right.

JUSTI CE STEVENS:. Have they ever denied
standing on the ground that there was no inpedinent to the
third party suit? | don't think we have.

MR MORAN. | don't believe in all of the cases
that both parties cited that there are any cases in which
this Court has said that there was no inpedinent to the
third party. It is -- it is certainly not the standard --

CH EF JUSTI CE REHNQUI ST: Wl |, do you think
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that was just idle observation then?

MR MORAN. Not at all, M. Chief Justice. |
didn't nmean to be |ight about that.

JUSTI CE STEVENS: It doesn't have to be idle to
be dicta, though, does it?

MR MORAN. There -- we -- we fully concede
there need to be an inpedinent, but what it does not
require is the showing that it is inpossible for soneone
to get here. Wat is a showwng is that for nost -- for
t he average person in the class, just Iike the average
grand juror in Canpbell v. Louisiana, or the average
venire person in Powers v. Chio, there are inpedinents to
getting here.

JUSTI CE STEVENS:. Do you fully qoncede t here
nmust be an i npedi nent even though the Court has never so
hel d?

MR MORAN. I'mwlling to concede that because
it is so clear to nme that there is, that there is an
i mpedi nent that trying to get into Federal court, trying
to get here, for that matter, trying to get into Federal
district court -- for an indigent, a typical person who is
very likely -- someone like M. Carter, functionally
illiterate, poorly educated, conpletely unaware of his
rights, to try and navigate the -- the procedural hurdles

of the Mchigan systemto get all the way through the
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M chi gan system and then into Federal court, that is a
daunting hurdle. And that's Evitts v. Lucey. This Court
has recognized tine and tine again in -- in plea cases,
Roe v. -- Roe v. Flores-Otega. This Court has recognized
time and tinme again in Peguero that even in a plea case a
typical indigent is completely incapable of getting his or
her case held -- heard, especially if you have to go

t hrough multiple layers of appeal w thout a counsel for

the first tier. And that is the problem here.

On the nmerits, | certainly would like to correct
M. Casey's representations about the -- the nature of the
M chi gan system The -- a properly filed application for

| eave to appeal is invariably denied for lack of nerit in
the grounds presented. | certainly urge {his Court to

| ook at each and every one of the cases that M. Casey has
cited for the proposition that that is not a determnation
on the nerits because not one of them says that. Not one
of them specifically says that a order denying | eave for

| ack of nmerit on the grounds presented is not a decision
on the nerits.

JUSTI CE KENNEDY: Could -- could you give ne an
exanpl e, just fromyour experience in practice, where
there's an inportant issue raised after a guilty plea that
requi res an appeal where it's not one of the statutory

exceptions?
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MR, MORAN:  Many, nmany.

JUSTI CE KENNEDY: Mbst -- what are -- what are
t hose cases?

MR. MORAN:. I nproper denial of jail credit,
maki ng -- inproper denial of jail credit.

JUSTI CE KENNEDY: That's not sentencing?

MR. MORAN. That is a sentencing error.

JUSTI CE KENNEDY: (kay, but that's covered by
the statute.

MR MORAN. No, it's not. The statute -- the
only exceptions in the statute are for guidelines
departures --

JUSTI CE KENNEDY: (kay.

MR MORAN -- and for -- and then if the
I ndi gent gets the appeal granted, but that's putting --
that's after the indigent has had to file an application
i dentifying his or her own issues w thout any assistance
of counsel

Doubl e jeopardy issues. Double jeopardy issues
arise in Mchigan all the tinme; whether sentences should
be consecutive or concurrent; whether there's been a
breach of the plea bargain. Al of these issues arise in
M chi gan courts every day, and while we are --

JUSTI CE KENNEDY: Are there instances where

M chi gan has denied the right to appeal when those cl ains
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are raised?

MR. MORAN. The problem Your Honor, is that an

i ndigent can't raise -- a typical indigent would be
conpl etely incapable of identifying this -- these sorts of
| ssues.

JUSTI CE SCALIA: Hi's counsel will have raised
them And -- and nost, if not all, of those have to have
been rai sed by counsel

MR. MORAN.  Your Honor, M chigan requires that
i neffective assistance of counsel clains be raised on
direct appeal. So if counsel has not raised the issue,
then the indigent would have to recogni ze that by -- by
hi nsel f, and then raise that issue, the ineffective
assi stance of counsel, on direct appeal.

Further, even if counsel has recognized it, what
we typically would have woul d be an oral objection at a
sentenci ng hearing. For exanple, Your Honor, | think
t hese sentences shoul d be concurrent, and the judge says,
no, I'magoing to nake them consecutive. That's an oral
objection. The indigent will have to be able to get the
transcripts, get the register of actions, get all the
necessary docunents, realize that that's a w nning issue,
that it does not put himat additional risk. That's
anot her factor. One of the -- one of the points that a

counsel can help with is tell an indigent, you don't want
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to take this appeal because success may result in
revocation of the plea bargain and an additional risk --
will have to realize that this is in ny best interest to
go ahead with this appeal. This is ny issue. Find the
cases, find the controlling authority.

And even issues as conplex as a Bl akely issue,
which this Court, of course, will be dealing with this
afternoon, that is an open issue of Mchigan | aw right
now. |Is -- are the M chigan sentencing guidelines
unconstitutional or at |east the application of themas a
result of this Court's decision in Blakely? Right now, as
aresult of the order in Melody Harris, a typical M chigan
indigent will have to raise that conplex issue of Sixth
Amendnent | aw by herself or by hinself, aqd that's sinply
an inpossi ble burden, or the issue will be | ost forever.
And that is -- that is a burden that no indigent can neet.

And so | would hope that this Court would not
get hung up on the standing i ssue because this issue is so
i mportant right now, as a result of the M chigan Suprene
Court's order. R ght now these issues are happeni ng and
ri ght now M chi gan indigents are being denied the
assi stance of counsel. Unique in the Nation. And so this
case has been adversely argued. That's the point of
prudential standing. The petitioners waived the

prudential standing issues below. They challenged only
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article Ill standing. And so there is every reason for
this Court not to wait for a perfect case that may never
cone.

JUSTICE G NSBURG Are you famliar with the
Hal bert case? You nentioned that there m ght be a
finality problemin Harris.

MR MORAN. |I'mnot famliar with that case,
Your Honor. | just becane aware of it by letter a few
days ago and | have not had a chance to find out anything
nore about it. | have not seen the cert petition in that
case. |'mnot aware of the underlying -- excuse ne -- the
underlying order fromthe Mchigan courts in that case.

But there may never be a perfect case, but this
case is adverse and that neets all the --\aII t he
requi renents for prudential standing. Article II1
standing is clearly net in this case, and | hope this
Court will affirmthe decision of the Sixth Grcuit.

If this Court has no further questions.

CH EF JUSTI CE REHNQUI ST:  Thank you, M. Moran.

M. Casey, you have 3 mnutes |eft.

REBUTTAL ARGUVMENT OF THOMAS L. CASEY
ON BEHALF OF THE PETI TI ONERS

JUSTI CE KENNEDY: Did you waive the objection to

prudential standing --

MR CASEY: W did not waive any of the standing

54

Alderson Reporting Company, Inc.

1111 14th Street, NW, Suite 400 1-800-FOR-DEPO Washington, DC 20005



© 00 N oo o b~ w NP

e R e e T
o A W N L O

17
18
19
20
21
22
23
24
25

claims in this case. W've discussed that in our reply
brief. [1've cited pages of the briefs where these issues
were di scussed. And the overriding fact is that the
district court, the three-judge panel in the court of
appeal s, and the en banc Sixth Grcuit all decided these
i ssues. They have been properly rai sed and preserved and
they're before the Court.

JUSTICE GNSBURG Didyou file a brief in
opposition in Hal bert?

MR CASEY: Yes, | did. | filed that about a
nont h ago.

JUSTI CE G NSBURG And does that have any
procedural i npedi nents?

MR, CASEY: Not to ny knomAedge: That
I ndi vi dual was convicted in pleas, asked for counsel
citing the Federal litigation in this Kowal ski v. Tesner
case. It was denied. He filed a pro se application for
| eave to appeal challenging the denial of counsel and
rai sing his sentencing issues --

JUSTI CE G NSBURG So what was the basis for
your opposition to cert?

MR. CASEY: That the Court need not grant cert

I n that case because the issue is pending in this case.

If -- if this case goes away, then |I suspect we will agree

that that would be an appropriate vehicle to decide the
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constitutional issue. As long as this case is pending in
which the issue is raised, | suggested that the Court need
not grant cert in that case to decide the issue. If the

I ssue is not going to be decided in this case, then that
woul d be an appropriate vehicle to raise and deci de the

| ssue.

On the standing point, if the plaintiffs here
are given standing, it wuld be a significant expansion of
this Court's standing doctrine. This Court has never
found third party standing when a litigant is not directly
affected by a statute and there is no close existing
relationship with the third party and there is no
hi ndrance. W' ve di scussed nany cases in which sonme of
these factors are present and others are Qistinguishing
factors. This -- this case is, in sone respects, unlike
all of them There would be a significant expansion of
t he doctri ne.

On the nerits of the issue, a constitutional
right to appointed counsel, under the M chigan system
pl ease read the cases |I've cited in ny brief, particularly
t he Bobenal decision, which I've cited in ny principal
brief. In a footnote in ny brief, | quote the orders that
the court of appeals was considering. They have the sane
| anguage that is at issue here. Controlling M chigan

precedent says that applications for |eave to appeal are
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not decisions on the nerits. Al an inmate has to do is
identify the issues. That can be done. It has been done,
as seen by the two pending petitions for cert.

If the Court has no further questions.

CH EF JUSTI CE REHNQUI ST: Thank you, M. Casey.

The case is submtted.

(Whereupon, at 12:01 p.m, the case in the

above-entitled matter was submtted.)
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