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IN THE SUPREME COURT OF THE UNI TED STATES

UNI TED STATES,
Petitioner
V. : No. 01-687
LEONARD COTTON, MARQUETTE
HALL, LAMONT THOVAS, MATILDA
HALL, JOVAN POWELL, JESUS
HALL, AND STANLEY HALL, JR

Washi ngton, D.C.
Monday, April 15, 2002
The above-entitled matter cane on for oral
argunent before the Suprene Court of the United States at

10:01 a. m

APPEARANCES:

M CHAEL R DREEBEN, ESQ , Deputy Solicitor Ceneral,
Departnment of Justice, Washington, D.C.; on behalf
of the Petitioner.

TI MOTHY J. SULLI VAN, ESQ, College Park, Maryland; on

behal f of the Respondents.
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PROCEEDI NGS
(10:01 a.m)

CH EF JUSTI CE REHNQUI ST: W' || hear argunent
now in No. 01-687, the United States v. Leonard Cotton, et
al .

M. Dreeben.

ORAL ARGUMENT OF M CHAEL R DREEBEN
ON BEHALF OF THE PETI TI ONER

MR DREEBEN. M. Chief Justice, and nay it
pl ease the Court:

This case is typical of many Federal drug
prosecutions that were tried before this Court's decision
in Apprendi v. New Jersey. Respondents were indicted on a
superseding indictrment that alleged a conspiracy to
distribute cocaine and cocai ne base without alleging a
specific threshold quantity of drugs that were involved in
t he of f ense.

Respondents were convicted of that offense at
trial, and the evidence established at trial that the
of fense involved well in excess of 50 granms of cocaine
base, the threshold quantity of drugs to authorize a
m ni num sentence of 10 years and a nmaxi num sent ence of
life inprisonnment.

At sentencing, as all parties expected, the

judge nade findings of drug quantity and deternined that
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the quantities of drugs involved in the offense justified
a sentencing range up to life inprisonnent and inposed
sentences on several respondents of life inprisonnment and
others of 30 years inprisonnent.

Respondent s nmade no objection to the judge's
procedure in determ ning drug quantity hinself without a
jury trial determnation on that issue or without an --

QUESTION:.  Well, at -- at sentencing, is it --
it -- it'sreally not that much of a burden to just send
it back to the judge and tell himto do it right. Suppose
he had sentenced under the wong section or sonething |ike
that. We'd just send it back

MR DREEBEN. The problemin this case, Justice
Kennedy, is that the court of appeals has held that the
om ssion of a drug quantity allegation fromthe indictnent
is ajurisdictional error that always requires automatic
correction on plain error review regardl ess of the
strength of the evidence agai nst respondents on the
qguestion or on whether respondents had notice that they
woul d face an increased sentence as a result of enhanced
guantities of drug --

QUESTION: Well, but -- but in order to test
that, |'mjust asking -- it's not as if we have to have a
newtrial. In fact, | -- | doubt that you could have a

new trial unless everybody stipulated to it.
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MR DREEBEN It's --

QUESTION:. Al that happens is there's a new
sentencing hearing. That -- that's not that big of a --
of -- a great a burden on the courts and on their
resources. W don't have to have some huge trial. It's
just a resentencing hearing.

MR DREEBEN Wat will happen if the -- this
Court affirms the judgnent of the court of appeals is that
respondents will not be subject to the sentences that
Congress authorized and that the evidence unequi vocal ly
showed in this case were justified.

QUESTION:  You're not objecting to --

QUESTION:  Aren't we really just argui ng about
-- are we really just arguing about retroactivity then?

MR DREEBEN In this case we're not arguing
about retroactivity. Wat we're arguing about is plain
error. Respondents never nmade a constitutional objection
in the district court to the procedure by which they were
sentenced. They never even objected as a factual natter
to the proposition that their offenses involved 50 grans
of cocai ne base or nmore, which is all that is required in
order to support a statutory increase in the sentence.
And notwi thstanding their failure to object, the court of
appeal s concl uded that plain error anal ysis al ways

requi res vacati on of the enhanced sentence, and the
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Covernnent does not get a chance to seek the enhanced
sentence on --

QUESTION:  Here, the -- the verdict of the jury
corresponded to the indictrment, | take it. It -- it
wasn't a case where the indictrment failed to allege an
el ement of the offense which the jury found.

MR DREEBEN That's correct. The indictnment in
this case charged a conpl ete of fense under 21 U S.C. 846,
the drug conspiracy --

QUESTI ON:  Except that under Apprendi, the --
the quantity nmay becone an elenent, in effect. This was
tried before Apprendi --

MR DREEBEN Correct.

QUESTION:  -- cane down.

MR DREEBEN This case was tried before
Appr endi .

QUESTION:  If it had been tried after Apprendi
came down, there mght, in fact, be a notice problem]l
assune.

MR DREEBEN. Yes, absolutely, Justice O Connor.
Post Apprendi, the Governnent understands that it's its
obligation to include an allegation of drug quantity in
the indictment. This case, which was tried pre Apprendi,
was done in a regine in which all parties understood that

an allegation in the indictment of a conspiracy offense,
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with no specification of drug quantity, did not limt the
CGovernment to proving increased quantities of cocaine
base.

QUESTION:.  Well, for your position to prevail
here, do we have to overrule Ex parte Bain or sonehow set
that aside, which seens to suggest that if it's not in the
indictnment, it's a jurisdictional problen?

MR DREEBEN Well, Justice O Connor, this Court
al ready has overruled Ex parte Bain on its square hol ding,
which is that the narrowing of an indictment is
i mperm ssi ble and deprives the court of jurisdiction.

QUESTION:  But the -- the Governnent can surely
al so argue that Ex parte Bain by its terns doesn't
apply --

MR DREEBEN Ex parte --

QUESTION: -- to this case because the
i ndi ctment and the verdict corresponded, and that was
different fromEx parte Bain.

MR DREEBEN Well, that -- that is a difference
fromEx parte Bain, Chief Justice Rehnquist, but we don't
dispute that in this case, post Apprendi, there is an
error in the sense that drug quantity is treated as a
constitutional elenent.

QUESTION:  Yes. There can be an error but not a

matter of -- not going to a matter of jurisdiction.
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MR DREEBEN Correct. And the fundanmental flaw
in Ex parte Bain was to treat a constitutional error
arising under the Fifth Arendnent's Indictnment d ause as
if it were ajurisdictional error. And it's our
subm ssion that the reason that the Court did that is
because at the time, in the 19th century, on habeas
corpus, relief was available only for jurisdictional
errors, which led this Court to treat a variety of
constitutional errors as though they were jurisdictional.

QUESTION: Wl |, and because there was no right
of direct appeal.

MR DREEBEN Correct. So, the -- the result
was that a -- the Court had broadly characterized a
variety of constitutional errors as if they were
jurisdictional errors, but |ater decisions of this Court
make clear that the failure of an indictnent to charge any
offense is not a jurisdictional error.

QUESTION:. M. Dreeben, you would like us to
make that clear, wouldn't you, because it isn't in our
cases so far, that that kind of error, whatever it is,
doesn't qualify as, quote, jurisdictional?

MR DREEBEN. Yes, Justice G nshurg. W think
that the time is -- is right in this case to nake it clear
that that's not a jurisdictional error.

QUESTION:  There -- there are many instances
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where the Court has said that an error is -- that -- that
a requirenment, certain requirenent, is mandatory and
jurisdictional. That word has been used in -- in many
different contexts. And are you suggesting sone approach
tothe -- what is jurisdictional so that there won't be
this string of things that the label jurisdictional is
appended to?

MR DREEBEN. Well, jurisdictional has been
appended as a label to a variety of kinds of errors, but
the rel evant sense in which it's being invoked in this
case and in which the ower court understood it was a kind
of defect that may be raised at any tine regardless of an
objection and that is tantanmount to subject natter
jurisdiction, the sort of error that is so fundanental to
the proceedings that harmess error review and plain error
review sinmply don't apply.

Now, the court of appeals in this case did, as a
formal matter, apply rule 52(b) of the Federal Rul es of
CGimnal Procedure, the harmess error rule. But it also
repeatedly stated that errors relating to the indictnment
process are jurisdictional, and the failure of an
i ndictnment to charge an of fense violates a nandatory rule
and creates a jurisdictional error. And that led to the
conclusion that this Court's precedents in Neder v. United

States and Johnson v. United States sinply don't apply and
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that the weight of the evidence agai nst respondents in
this case and their possession of notice that they woul d
face increased sentences under the drug statute --

QUESTION:  May | ask what you rely on for the
noti ce proposition?

MR DREEBEN In -- in the factual record --

QUESTION: Are you relying on the general run of
cases or the fact there was a preceding indictnent?

MR DREEBEN In this case, Justice Stevens, we
rely nost fundanentally on the fact that the state of the
law at the tinme of respondents' indictnent was that all
def endant s understood that notwithstandi ng the absence of
a--

QUESTION:  But you're not really relying on the
fact there had been a prior indictnent that was wthdrawn
and super seded.

MR DREEBEN. W don't have to rely on that.
think the prior indictrment makes cl ear that the Covernment
believed that this conspiracy --

QUESTION: It believed at the time they filed
the prior indictrment, but when they withdrawit and file a
second indictrment, you normally woul d think they' ve
wi t hdrawn the charges that have been wi t hdrawn.

MR DREEBEN Well, not in view of the fact that

at the prevailing legal regine at the time --
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QUESTION:  That's a separate point, and
understand that point. But it seens to ne you' d nake that
point even if there had been no original indictnment.

MR DREEBEN | would. And | think it's
i mportant to underscore that the superseding indictnment
didn't give the defendants the inpression that the
Covernnment was retreating in the scope of its proof. To
the contrary, the superseding indictnent expanded the
conspirators from9 to 14. It expanded the length of the
conspiracy --

QUESTION:  Yes, but it withdrew the quantity
al | egati on.

MR DREEBEN It didn't withdraw all references
to quantity, Justice Stevens. |f you |look at the
superseding indictnent, it alleges that there were multi-
ki | ogram cocai ne shi pments and nul ti-kil ogram --

QUESTION:  Well, | thought we were taking the
case on the assunption that the indictment did not charge
enough to get the sentences that they received.

MR DREEBEN And that's correct. But what --

QUESTION:  Whereas the earlier indictnment did

MR DREEBEN The earlier indictment in terns
said this offense involves nore than 50 grans of cocai ne
base. The later indictnent didn't say that. But if you

do read the allegations in the later indictrment, it's
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i mpossi bl e that anyone coul d cone away thinking that the
CGover nment had narrowed the scope of the conspiracy it
intended to prove.

And respondents didn't take it that way. There
is information in the detention hearings of at |east four
ot her respondents that indicates that they understood that
this was the kind of cocaine conspiracy -- cocai ne base
conspiracy that, if proved, would expose themto a life
sentence. They had a full opportunity to try to contest
that evidence if they w shed to do so

What the respondents did instead was attenpt to
say we weren't part of this --

QUESTION:  Let nme just interrupt you by saying
think it would be nost unfortunate if we decided this case
on the particular fact that there was an ori gi nal
indi ctnment and a superseding indictnment. This was case
woul d mean nothing if that's all we have

MR DREEBEN Well, | don't think it would rmean
not hi ng, Justice Stevens, but we are asking the Court to
rule on the broader ground that when an indictnent fails
to all ege what we now understand to be an el ement of the
of fense, but the evidence is sufficiently powerful so that
any rational grand jury, if asked, would have found that.

QUESTION:  What does the -- what does the

Covernnent's position do to the Stirone case?
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MR DREEBEN. Not hing, Chief Justice Rehnquist,
because Stirone was a case in which two features are
present that are not present here. First of all, the
defendant in Stirone repeatedly objected to the broadening
of the indictment in that case. There the indictnent had
alleged that there was an effect on interstate comrerce
froman extortion as a result of obstruction of commerce
in sand. And the Covernnent got to trial and attenpted to
prove that the sand woul d have been used to build a stee
mll, the steel mll would have exported steel to other
States, and that was the effect on commerce that had been
obstructed. The defendants vociferously objected, but the
judge allowed that to go to the jury. So, that case is
not like this case, a plain error case. It is a harnmess
error case

And furthernore, the respondents -- or the --
the defendants in Stirone had a plausible claimthat they
were deprived of notice of the kinds of charges that they
woul d actually face at trial; whereas in this case, there
is not aclaim a plausible claim that the defendants did
not know that they would face an increased sentence if the
CGover nment established that the crime invol ved nore than
50 grans of cocai ne base.

QUESTION:  Can you tell nme, post Apprendi in the

trial courts, can the defendant agree with the Covernment
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to plead guilty but leave it to the judge to determ ne the
amounts of the drug invol ved?

MR DREEBEN. It's alittle unclear, Justice
Kennedy, whet her the defendant can do that because
typically the Governnent has not acqui esced and the courts
have not been hospitable to partial pleas of guilty. And
in effect, the defendant woul d be tendering a partial plea
to an aggravated drug of fense and then asking the judge to
deci de one el enent of the offense. Under pre-Apprend
law, that procedure would not be followed in any circuit.

Now, there have been sone defendants who really
would be willing to plead to the underlying of fense and
contest drug quantity, and | haven't had a chance to see
whet her that has played out in the district courts with
any courts allow ng that to happen.

QUESTION:  And what does the Government do when

it indicts? There's -- there's no stipulation of any
kind. Does it have three or four counts and -- and it
all eges the -- the maxi mum anount and then -- and then a

srmal | er anmount and then another armount? Three different
count s?

MR DREEBEN: No, Justice Kennedy. W allege
the amount of threshold quantity of drugs that we believe
we can prove at trial. |If the trial evidence then

establishes that a rational jury could find guilt on the
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underl ying of fense but still have a doubt about drug
guantity, then the Governnment would be entitled to a
| esser included offense.

QUESTI ON: Lesser included of fense

MR DREEBEN Correct. And -- and the | ower
courts have understood that that's the appropriate
analysis in a case |like that.

QUESTION: | guess part of the problemin this
case is that if we say that defendants are entitled to the
benefit of a change in the | aw before their conviction
beconmes final, there's not nuch you can do because you'd
have to issue a superseding indictment and you can't do
t hat .

MR DREEBEN W can't do it in this case,
Justice Kennedy, which is why, in effect, the result that
the court of appeals achieved is a tremendous wi ndfall for
t he defendants. They never raised a constitutiona
objection at trial. They never contested the anount of
drugs involved in the offense. The statute clearly
authorizes a life termfor the conduct that was proved,
and the evidence supports that --

QUESTION:.  Well, | -- 1 don't know they'd

object. Does he stand up during the prosecution's case

and say, well, we just want you to know that you're not
doing a very good job of proving the anounts? | nmean,
Page 15
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what's -- what's he supposed to do? That -- that -- |
don't understand when the objection would take pl ace.

MR DREEBEN: Well, the objection could take
place at trial when a defendant could have said the
Covernnent has to prove this quantity up to the jury or it
could --

QUESTION:. No, but it -- it doesn't. | nean,
the -- the point at which the -- the failure to indict and
all ege on quantity becones objectionable is at sentencing.

MR DREEBEN. Well, that's --

QUESTION:  So, there would be no reason to.

MR DREEBEN. That was just what | was about to
say, Justice Souter. The -- the nost pertinent tinme for
the defendant to object would be at sentencing, and there
are defendants who raise the kind of constitutional
objection that this Court alluded to in the Jones decision
in 1999 and | ater accepted in the Apprendi decision in the
year 2000. There were defendants who raised that
constitutional objection, and they are entitled to the
benefit of harm ess error review Those defendants who do
not raise that constitutional claimare subject to plain
error review. And this Court has repeatedly recogni zed
that even the type of error that mght entitle a defendant
to reversal on harmess error review, regardless of the

strength of the evidence, does not automatically entitle
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the defendant to relief on plain error review

In Johnson v. United States, this Court
consi dered a very anal ogous type of error. There the
trial court convicted the defendant of a perjury of fense
wi thout sending nateriality to the petty jury. So, there
was no petty jury determination of materiality. The
def endant nmade no objection to that, and on appeal, this
Court held that the appropriate standard is plain error
revi ew because the defendant had never objected. And when
t he evidence is overwhel mng and uncontestable -- and
uncontested at trial, the Court concluded that it is
affirmance that supports the integrity of the judicial
systemrather than reversal

QUESTION:  The prejudice to you is that you

cannot reindict, but the objection would be irrelevant to

t hat .

MR DREEBEN. The objection --

QUESTION  So, | nean --

MR DREEBEN  The objection woul d not be
irrelevant because -- for two different reasons. First of

all, the -- the defendant, had he objected at the
pertinent tinme and had the Governnent concluded that this
was an objection that we should worry about, could have
sought indictments on other counts relating to substantive

drug violations if it believed that the sentence that it
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was about to obtain was not sufficient. VWe're not in that
position today because it's the year 2002, and the statute
of limtations will have run on rmany ot her drug of f enses
that we mght have brought.

QUESTION:  Ch, you mean you could have just hit
himwi th another -- hit the defendants with anot her
indi ctnment in another case w thout a doubl e jeopardy
probl em

MR DREEBEN. Well, any -- a substantive drug
count is a separate offense froma conspiracy offense.
This Court has held that in Felix v. United States and
reaffirnmed it nore broadly in United States v. D xon. So,
t here woul d have been no doubl e j eopardy objecti on.

But the Governnent is no longer in the position
where we can extricate ourselves fromthe -- the dil emma
that the court of appeals has placed us in. These
defendants will not receive the sentence that the
sentencing guidelines called for and that the statute
authorizes. And the fact that they did not make a tinely
objection puts themin a very different position than a
def endant woul d be who had tinely objected.

QUESTION:.  The difference is --

QUESTION:  The actual difference, as a practical

matter, is between life -- a life sentence and 20 years.
Ri ght ?
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MR DREEBEN. That's right. That's right.

QUESTION:  And that, M. Dreeben, seens to ne a
substantial difference. So, | follow your argument at the
-- the very last step in a plain error analysis, but you
seemto stop short of that and you said there wasn't any
substantial difference. And | think that that's
troubl esone because the disparity in sentencing is |arge

MR DREEBEN. The disparity in sentencing is
| arge both fromthe Covernment's point of view and from
the defendant's point of view The way that the
Covernnent | ooks at this question is would the defendant
have gotten the same sentence if he had been accorded the
procedures that he now clains that he shoul d have been
given. |f the CGovernment had understood that it had to
obtain an indictment that nmentioned drug quantity and it
had understood that the Constitution required the jury,
not the judge, to make that finding, would the defendant
be better off or the sane of f?

That is exactly the kind of analysis that the
Court used in Johnson v. United States and Neder v. United
States. It |looked at whether the -- the availability of
the procedure that the defendant has been deprived of
woul d have nmade a difference to him O course, it would
nmake a difference to himif he could have conpelled the

sentencing judge to drop down to 20 years as a result of
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the Governnent's failure to put drug quantity in the
indictnent, and that's what woul d happen today if this
case were unfolding in a post-Apprendi world.

But in a pre-Apprendi world, particularly where
the defendant didn't object, it makes nore sense to | ook
at the problemas one of a deprivation of procedure and to
ask whet her the possession of the procedure woul d have --

QUESTION: M. Dreeben, can | ask you this
qguestion? | understand it's not this case, but would the
CGovernment -- what -- what would the Government's position
be if the evidence of quantity came out after the trial
was concluded just as a result of a pre-sentence
i nvestigation and then a finding by the judge? Wat would
-- what shoul d happen in that kind of case?

MR DREEBEN In that kind of case, our position
woul d be the sane, that particularly on plain error
review, the Court should look to the entire --

QUESTION:  Even though the evi dence was not
before the jury.

MR DREEBEN. Right, even though --

QUESTI ON: Because Neder woul dn't apply to that.

MR DREEBEN Well, it's not clear that -- that
Neder wouldn't apply toit. |It's true that in Neder

itself, the Government proved up all of the evidence

relevant to materiality at the trial. But in many cases,
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that were tried --

QUESTION: But you woul d take the sane position
even if all the evidence devel oped post-trial during the
pre-sentence investigation

MR DREEBEN. That's right. W would. But, as
Your Honor has indicated, the Court wouldn't have to agree
with that in order to sustain in this case

And this case is the far nore typical one in
which the grand jury investigation itself devel oped
substantial evidence of drug quantity. Everybody knew
that before the trial, and the trial evidence itself is
where the evidence of drug quantity was adduced.

QESTION. M. Dreeben, | -- I'"'mnot sure | --
you say we shoul d determ ne whet her substantial rights
have been affected by -- by asking whether if the

procedure that has been omtted had not been onitted, he

woul d have been -- he woul d have been convicted anyway. |
-- | just -- that -- that seenms to me extravagant. |
nmean, that -- that would nean that if there were no
indictnent at all, you just go to the jury w thout an

indi ctnent and the jury convicts himof nurder, you could

come in and say, well, his substantial rights weren't

af fected because had there been a nmurder indictnent, there
was plenty of evidence to -- to convict himof nmurder. |Is

-- is that the position the Government's taking?
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MR DREEBEN. No, it's not the position that
we're taking, Justice Scalia. And the logic of -- of the
CGovernment's position in this case doesn't have to go to a
total omssion of any grand jury indictnment at all. Just
as in Neder, the Court made perfectly clear that although
harm ess error analysis would apply to the om ssion of an
element, it would not apply to a directed verdict --

QUESTION:  No, but ny -- ny point is it seens to
nme the way you deci de whet her substantial rights have been
affected is not to ask the question would he -- would he
have been convi cted anyway. Even though he woul d have
been convi cted anyway, in some cases you sinply say there
was no indictment. H's substantial rights were affected.
Peri od.

MR DREEBEN Wll, there -- there is a class of
cases in which the Court will find an effect on
substantial rights without regard to the strength of the
evi dence.

QUESTION: | don't think so.

MR DREEBEN And those cases are called
structural error cases. And as the Court is well aware
that's a very narrow category. |t was hotly debated in
t he Neder case whether structural error did apply to the
petty jury's failure to decide an elenment to the offense,

and the Court held that it was not a case of structura
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error.

Even the dissenting view in Neder, however,
recogni zed that when there wasn't an objection at tria
and the case comes up on plain error review and the Court
mght find an effect on substantial rights, it's still not
required to reverse. It applies the -- the test that was
articulated in United States v. dano and i n Johnson v.
United States, was there an effect on the fairness,
integrity, and public reputation of judicial proceedings.

QUESTION: It seens to me that's the step that
you -- that you should put your -- your enphasis on in
this case, not the -- not the substantial right.

MR DREEBEN Well, that's all the Court needs
to hold in order to conclude that the court of appeals
erred in this case because the court of appeals in this
case got to the fourth step of plain error review, after
finding an effect on substantial rights, and then it held
that we really can't say what the grand jury woul d have
done. W're not pernitted to specul ate about that because
the grand jury is a body that operates w thout any |ega
restrictions at all on whether it can charge or not.

That proposition that the grand jury is
essentially free to charge or not, regardl ess of the
evi dence, is inconsistent with the historical record of

the way grand juries operated. The charges that were

Page 23

Alderson Reporting Company
1111 14th Street, N.W. Suite 400 1-800-FOR-DEPO Washington, DC 20005



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

given by nmenbers of this Court sitting on circuit in the
early years of this Nation made clear that grand juries
had a duty to indict when there was probabl e cause to

beli eve that an offense had been commtted. And the grand
jurors' oath simlarly reflected that grand jurors should
i ndi ct when the evidence justifies that.

QUESTION:  Yes, but can | just give you sort of
an intermedi ate hypothetical ? Supposing all the evidence
of quantity devel oped after the grand jury had returned
its indictment that it devel oped, but in the plea
bargai ning they found out how nuch drug there really was
i nvol ved, you' d treat that as the sanme case even though
the grand jury could not have indicted.

MR DREEBEN. Well, if that case took place, as
this one did, in a legal regine in which the Government
didn't believe it had to get a grand jury indictment on
the point, then | suppose ny answer to that is if we had
known, we coul d have gone back to the grand jury and
gotten a superseding --

QUESTION:  No. But you didn't know the evidence
at the time is what |'m saying.

MR DREEBEN. Ch, we could have gotten a
super sedi ng i ndi ct nent.

QUESTION:  Ch, | see. kay.

MR DREEBEN And -- and that's what's odd about
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this case. Al parties in this case proceeded on the
theory that it wasn't necessary to go to the grand jury,
and that's the explanation on this record for why there's
not hi ng --

QUESTION: Wl |, except that the defendant
doesn't have to proceed on any theory. It's your
prosecution

MR DREEBEN That's true, but the defendant on
this case proceeded on the same theory as we did. The
def endant never objected. The defendant never believed
that there was a contest as to the anount of drug quantity
in question that increased the sentence. And the result
is that the entire sentencing proceedi ng unfol ded with al
parties fully well understanding that the legal regine in
place at the tine meant that drug quantity did not have to
be charged in the indictnent.

And the proposition that a grand jury is free to
reject the evidence of drug quantity and determne itself
that it just doesn't want to charge the greater offense
woul d be fundanentally at odds with the denocratic system
inthis country. Congress has voted a reginme in which
drug quantity can increase the penalties. The evidence in
this case established to the satisfaction of the
Covernnent that those increased quantities were there, and

therefore the increased penalties should be applied.
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QUESTION. O course, if we see it your way, it
woul d be open to prosecutors all the tine sinply to nake
the grand jury proceeding a short-cut and not bother to
get into quantity and, hence, not, in -- in effect, advise
the -- the grand jury that it's -- that it's going for
sonething that mght have the -- the potential for life.
And even in a post-Apprendi reginme, | suppose you could
say, well, it was harm ess error because the -- the
guantity -- the -- the evidence of quantity was there and
therefore we -- we shouldn't regard it as structural and
we shoul d overlook it.

MR DREEBEN: You coul d neke that argunent,
Justice Souter, but in a post-Apprendi environnent,
Apprendi is a sufficiently well-known decision of this
Court that no prosecutor would responsibly go to
sentencing and say | would |like to have an increased
sentence regardl ess of the fact that we didn't charge drug
guantity. And it's hard for ne to inmagine that there are
def endants or judges that wouldn't catch the error if the
prosecutor didn't itself bring it to the attention of a
court.

QUESTION:  How about in this case? If -- if the
standard were harmiess error rather than plain error
woul d you maintain that the Governnent should stil

prevail ?
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MR DREEBEN.  Yes, Justice Gnsburg, we would
because of reasoni ng anal ogous to -- the Court used in
Neder v. United States. The underlying values of the
right in question are not inpaired. The evidence was so
strong that no rational grand jury could have failed to
find the increased drug quantity and the defendants were
not deprived of notice and an opportunity to contest it.
So, even though there was error, the error has to be
wei ghed agai nst the inportant val ues of essentially
depriving society and the CGovernment of the sentence that
Congress prescribed for the kind of offense in question
And wei ghi ng those agai nst each other, the concl usion
shoul d be that the court of appeals should affirmrather
than reverse

QUESTION:  But the Court could well concl ude
ot herwi se were the test harmess error and you could stil
prevail .

MR DREEBEN That's correct. And nost of the
cases that we are dealing with in this transitional era of
drug prosecutions that were tried before Apprendi but are
now on appeal after Apprendi, do not involve objections by
the defendant in the trial court. They are al nost al
plain error cases, and a ruling on the fourth prong of
plain error analysis that concludes that in this scenario

it doesn't offend the integrity and public reputation of
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judicial proceedings or their fairness to affirmrather
than reverse woul d be a outcore that woul d resol ve al nost
all of the litigation that has occurred in this area.

If the Court has no further questions, "Il
reserve the renainder of ny tine.

QUESTION:  Very well, M. Dreeben.

M. Sullivan, we'll hear fromyou.

ORAL ARGUMVENT CF TI MOTHY J. SULLI VAN

ON BEHALF OF THE RESPONDENTS

MR SULLIVAN M. Chief Justice, and may it
pl ease the Court:

I"d like to direct ny first comment to the
qguestion that the Chief -- M. Chief Justice asked about
didn't the indictment and the verdict correspond. M.
Chief Justice, you're exactly correct. The problemis
that the sentence didn't correspond. And these defendants
were on notice for what later turned out to be a (b)(1) (0O
drug case that had a 20-year statutory maxi mum and they
ended up receiving a life sentence.

QUESTION: | think ny point was that Bain
i nvol ved a situation where the verdict and the indictnent
didn't correspond, and that a rule that says that's
jurisdictional mght not extend to this situation.

MR SULLIVAN  The issue with jurisdictional is

twofold in this case. One deals with the Court's
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sentenci ng jurisprudence, which goes back all the way to
In re Bonner, which is essentially unchall enged by the
Cover nnent, which sets the proposition that any excess
sentence beyond the statutory maxi numis void.

And that was at the heart of Apprendi. And
Apprendi says and recogni zes that a district court judge,
i ke Judge Blake in Baltinore, was limted necessarily at
her outer limts with what's charged in the indictment and
what's found by the petit jury. A district court does not
have a sense of roving jurisdiction under 3231. |If a
def endant comes into that courtroom charged by the grand
jury with a specific offense, that sentence nust be
rendered for that specific offense.

QUESTION:  In re Bonner was one of those old
habeas cases.

MR SULLIVAN M. Chief Justice, | don't
believe that a -- a case that's old sonehow | oses its
force after Apprendi

QUESTION.  Well, but I -- 1 think you have to
recogni ze that the Court at that tine, because there was
no direct appeal, kind of expanded the concept of
jurisdiction to reach constitutional error

MR SULLIVAN And | think that is exactly what
the Apprendi Court and the najority is restricting nowis

-- is that -- that exact caution of the Court. Until --
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-- | don't think that when a defendant goes into court and
has notice that he's charged -- let me just back up to say
this.

The rule of lawin this case is nuch nore
i mportant than what happens to these defendants. As
Justice Kennedy pointed out, all we were challenging is
the illegal sentence in this case. W' re not challenging
the conviction. W were convicted of a 21(b)(1)(Q
of fense. W& recognize that. W recognize the court had
jurisdiction over the of fense. W recognize that the
court had jurisdiction over our defendants or our clients.
What we challenge is the illegality of the sentence

QUESTION. Well, that's all, but | nean, that's
-- that's pretty big. Your -- your clients were -- were
convicted, if you accept the CGovernment's case, of being
drug Kingpins, of running and managi ng a massi ve drug
operation, and -- and you say all we're asking is that
they be given the same sentence as a mul e who was j ust
sonebody, you know, carrying a -- a small anount of drugs.
| don't consider that an insignificant difference.

MR SULLIVAN. Justice Scalia, the burden is
upon the Governnent in their prosecution to indict the
appropriate offense. | disagree with ny friend, M.
Dreeben, that sonehow the error solely belongs to us. The

genesis of the error is the Governnment's failure to indict
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drug quantity.

QUESTION:  Well, | think he mght concede that
your -- you're both equally at fault, but that -- but that
doesn't get you all the way.

You began by saying that this |ater became a (b)
case, and that's the problem It was tried on -- on a
pre- Apprendi assunpti ons.

MR SULLIVAN  Much like Neder, Justice Kennedy,
this case is the product of a laboratory test tube. |
acknowl edge that, and the propositions and the fundarental
beliefs that all of us went into the trial with are far
di fferent because none of us could ever inagine that the
Apprendi case was forthcoming. Both Jones and Apprendi
were decided while this case was on direct appeal. So, |
don't see how we could forfeit an error that we coul d
never even imagine would -- would result in --

QUESTION: Now, wait, wait, wait. It wasn't
that rmuch of a bolt fromthe bl ue.

(Laughter.)

QUESTI ON: Nobody coul d i nagi ne Apprendi ?

QUESTION:  The dissenters couldn't imagine it.

(Laughter.)

MR SULLIVAN Justice Scalia, let nme -- as a
trial attorney, let ne just --

QUESTION: | mean, Apprendi was -- was based on,

Page 31

Alderson Reporting Company
1111 14th Street, N.W. Suite 400 1-800-FOR-DEPO Washington, DC 20005



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

| assume, the long common law tradition. There had been
Al mandarez-Torres before. Was -- was that decided before
this case was tried?

MR SULLIVAN | don't know the answer to that.

QUESTION: | think it was. And -- and that case
made abundantly clear that there was a big probl emeven --
even with respect to the proof of -- of prior offenses for
recidivism in -- increnental sentences.

So, you know, both out of the blue? No, no, no,
no, no.

MR SULLIVAN  Perhaps | overstated --

QUESTION:  No, | don't think you did.

MR SULLIVAN Right.

(Laughter.)

MR SULIVAN In -- in -- ny point is sinple,
Justice Scalia, is that in pre-Apprendi practice, the --
the Fourth Grcuit nade it abundantly clear to defense
attorneys and to Governnent attorneys that we were not to
concern ourselves with sentencing factors of drug quantity
at the time of sentencing.

QUESTION: Did sone defense attorneys make the
objection for the record in any case? |'mthinking back
in the old days when there was jury discrimnation and the
courts routinely said no, but nmany defense attorneys,

knowi ng they were going to lose on it, nade it for the

Page 32

Alderson Reporting Company
1111 14th Street, N.W. Suite 400 1-800-FOR-DEPO Washington, DC 20005



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

record anyway, hoping that their case on appeal would be
the one that changed the | aw?

MR SULLIVAN Justice G nshurg, I'msure there
are attorneys who did that. That was not done in -- in
our case. W challenged drug quantity in the typical pre-
Apprendi way under the sentencing guidelines.

I"mrem nded that in Johnson, this Court
indi cated that sometimes defense attorneys aren't expected
to nmake laundry lists of objections, and | would dare
suggest that many of the judges that | appear in front of
woul d not be too wel comng of ny trying to specul ate what
this body would do two or three terns from now

So, | don't think that -- |I"'msure that there
are attorneys throughout the country who were making these
types of objections, sensing the change fromMMIIlan and

Al mandar ez-Torres, sensing the direction of this Court,

but we -- we did not.

QUESTION:. That's -- | -- 1'Il take that as a
given. 1'll say, yes, it is a surprise. | couldn't
expect you to -- to object to all these things.

But in ternms of recognizing plain error, where
I'mhaving a problemis | don't see how you could treat
the grand jury any differently fromthe trial. That is to
say, if you have a trial and there is a failure to object,

what we've said in our cases is it's not plain error
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unless it's very unusual circunstances.

Now, what ever those unusual circunstances are,
if they're present here, it should be both, and if they're
not present here, how could you possibly say that a person
who goes through a full trial and it has the defect can't
obj ect, but a person who's had that defect at the grand
jury stage, but it's cured at the trial stage, could
object? | just don't see how a systemcould function that
way.

MR SULLI VAN  Justice Breyer, ny -- ny answer
is that it all goes back to the Indictnent d ause of the
Fifth Arendment and to the jurisdictional end-run that
Justice Souter was alluding to. The -- you can't guess or
specul ate -- no court, nost respectfully this Court or any
other reviewi ng court, can't guess what the grand jury
woul d have, could have, or should have done.

QUESTION:  But we face many, many cases in which
the normal tendency of the courts has been to say, forget
about errors at the grand jury stage. |If you' re suddenly
going to recogni ze this as an error at the grand jury
stage, when it's cured at the trial stage, well, why
woul dn't that throw open the doors for all kinds of
chal | enges of grand jury proceedi ngs?

MR SULLI VAN  Justice Breyer, Mechani k and Nova

Scotia were not -- were not constitutional rules. They
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were procedural rules under rule 6, which had a trial that
foll owed through and the court could -- had a record, and
the court could |l ook at the record to see if the grand
jury problemaffected the validity of the trial

QUESTION:. M. Sullivan, | have the sane probl em
that Justice Breyer has. | didn't -- you know, | didn't
agree with -- with Neder, but -- but given Neder, you say
we cannot second guess what the grand jury woul d have,
coul d have, should have done. But Neder says we can
second guess what the petty jury would have, coul d have,
shoul d have done. And why -- why is second guessing the
one any -- any worse than second guessing the other?

MR SULLIVAN | think it goes back to the
historical function of the -- the grand jury, Justice
Scalia, and the fact that what happens to the grand jury
is absolutely --

QUESTION: Is it any greater than the historica
function of the -- of the petty jury?

MR SULLIVAN  The petty jury is an -- is the
product of an adversarial process where a judge acts as a
referee and the law is well defined and the evidence is
wel | known. And the judge sits there and makes
determnations. So, there's a certain sense of
reliability to entire trial process.

W don't have that given the secrecy of the
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grand jury, the fact that no matter how many times | knock
on the door to be asked to enter the grand jury, the
CGovernnent will not let me or ny client --

QUESTION:  But the defendant could certainly
wai ve a grand jury.

MR SULLIVAN A defendant can certainly waive a
grand jury and proceed by information. But just if a --
if a defendant chooses to waive the grand jury and go by
information, that doesn't mean that they can be sentenced
for a crime that they don't waive the indictnent for. So,
for exanple, if a defendant waives jurisdiction on an 841
case and allows to go by indictnment and --

QUESTION:  What -- what do you nean when you say
wai ved jurisdiction?

MR SULLIVAN | don't mean waive jurisdiction,
Your Honor. | meant waive -- waive indictnment and -- and
go by an information.

You can only be sentenced for the crine that
you' ve waived for, that you ve knowingly and intelligently
wai ved for. You can't be sentenced for another crine.

QUESTION:  Well, but the idea that you can waive
a grand jury suggests that perhaps it is no -- certainly
no higher than the -- the petty jury right. And it was
argued, you know, when the idea of harm ess of error first

began to be applied, how can we possibly second guess what
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a jury woul d have done here. Wll, the answer was that in
nmany cases you can. |f the evidence is overwhel mng, you
can.

MR SULLIVAN  And following up on that, M.
Chief Justice, | don't agree that the evidence in this
case, despite M. Dreeben's articulation, was that
overwhel mng. One of the defendants in the trial court
were acquitted, Roger Evans. And | woul d suggest that now
in a post-Apprendi practice, we would do things a |ot
differently attacking drug quantity that we never did when
it was a detectable anount because no one ever had to
worry about it.

QUESTION. M. Sullivan, you -- the fact that

one defendant was acquitted |'mnot sure is -- is
relevant. |If the jury believed the testinony that was
necessary to support the verdict, | understand the

Covernnent to be arguing they nust have been descri bi ng
transactions in anmounts that would qualify themfor the
sentence they had. Do you disagree with that proposition?
I thought we were sort of assunming -- if I'm
wong, tell me -- that it was a case in which the -- if

you believed the Government's evidence, as the jury did,

you woul d necessarily have -- had al so believed there was
nore than the quantity to change the -- the guidelines
range.
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MR SULLIVAN | -- well, | can't argue with
that. | think that's a mathematical, you know,
fornmulation, but | agree that -- what | would suggest is
that what the Fourth Crcuit said which is that the
guantum of evidence is irrelevant when the probl em stens
froma defect in the indictment fromthe very begi nning

But | woul d suggest, Justice Stevens, that now
in the post-Apprendi environment, defense attorneys are
taking a much different strategy and not giving up or --
or just resting on drug quantity or challengi ng drug
quantity, challenging the |aboratories, challenging the
wei ghts of the drugs, distancing ourselves |ike we woul d
normal |y do in conspiracy cases farther away fromclients
who are hol di ng heavy amounts of drugs because we now know
that drug quantity is -- is very inportant.

QUESTION: It was an issue before the judge
before, wasn't it?

QUESTION:  You had every incentive to do that
before, too. | find that peculiar. | nean, surely it
made a difference before.

MR SULLI VAN A detectabl e amount -- when --
when you're charged with a detectable amount, it doesn't
behoove you, as a -- as an attorney, to challenge a
detectable anount. It's alnost a inpossible task. Any

anount i s detectable.
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QUESTION:  But you woul d before the judge. It's
just a question now you do it before the jury, but you
made the sanme kind of attacks. It was still the
di fference between 20 years and life.

MR SULLIVAN And -- and the problemi s,
Justice G nsburg, that under Apprendi Judge Bl ake -- she
was the wong judge applying the wong standard of proof.
She was the wong fact finder and the wong standard of
pr oof .

QUESTION: | guess that's your point. | guess
that's a fair point that there's -- there is nore of an
incentive to raise it before the jury because the jury has
to find it beyond a reasonable doubt. And therefore, your
chances of -- of winning a -- a contest of the anount
before the jury are much better than your chances of
Wi nni ng one before the judge.

MR SULLIVAN That's correct.

QUESTION: Wiich is what Apprendi was all about,
| assune.

QUESTION: But -- but if we said we want to send
this back so that you can have the advantage of Apprendi,
there's nothing the Governnment can do because it can't
reindict.

MR SULLI VAN  The Covernnent cannot -- | take

the position, Justice Kennedy, that the -- that the
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Covernnent cannot reindict on doubl e jeopardy grounds, but
our clients would still receive 20-year sentences in the
Bureau of Prisons.

QUESTION: | -- | understand that. But assune,
as the courts of appeals uniformy seened to have hel d,
that Apprendi is not retroactive to convictions that are
final, and assume that the Government can protect itself
in a post-Apprendi world. Wat we're talking about is
this narrow line of cases where you seemto have an -- an
automati c escape hatch and the CGovernment can't retry.

MR SULLIVAN  And | find that fantastic because
it's usually the other way around.

(Laughter.)

MR SULLIVAN That -- the rule of law -- |
mean, sonetimes you -- you roll the dice and sometines the
defense wins and oftenti mes the Government wi ns, Justice

Kennedy. And perhaps the results in this case are not

pal atable to sone -- to sonme people. But in this case --
QUESTION.  WVell, M. -- M. Sullivan, in |ight

of the Johnson case and the Neder case, | think the

Governnment has a very strong argument here. | nean, you

-- you could fail under Johnson to include an elenent in
the jury instructions and, nonethel ess, conclude that it
was not plain error.

MR SULLI VAN  Judge Bl ake instructed the jury,
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the petit jury, that drug quantity was not a concern of

the court -- | mean, concern of the jury. In Neder and
Johnson, Justice O Connor, again there -- there was a
trial. There was an adversarial process. And we don't

know to this very date, quite frankly, whether the grand
jury was ever asked to nake a determ nation on drug
gquantity in the superseding indictnment, and that's the
probl em

In Neder and Johnson, there was a record. There
was a great record that this Court could apply the
appropriate test. You can't do that in this case, in the
Cotton case, because there is no conplete record for this
Court to go back and basically usurp the responsibilities
of the indictment because we don't know whether on a
certain date the Government brought in their wtnesses to
establish drug quantity. W sinply don't know that in
this case, and | think that is the fundanental difference
that distinguishes the |ine of cases of Neder and Johnson
that go to trial problens as opposed to indictmnent
probl ens.

QUESTION:  Under the first indictment, would the
jury have been instructed that it had to find the anmounts?

MR SULLIVAN | think in pre-Apprendi practice,
no. | think there was -- the instruction fromthe judge

that drug quantities are not your concern would have been
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the judge's instructions at that point.

QUESTION:  You said that some peopl e m ght
differ about this particular case and naybe this tinme it's
roll of the dice. But the last part of the plain error
test is just that. Is this something that's fundanental ly
unfair that will affect the reputation of the courts? And
it seens to nme that what you just told us goes agai nst any
such findi ng.

MR SULLIVAN  Justice Gnsburg, | had -- the
A ano test is quite clear that you don't -- well, that a
decision on a basic right that is forfeited doesn't matter
on -- if sonebody is innocent or guilty. [It's much
stronger and nuch nore inportant than that.

| do suggest, nost respectfully, that the
integrity of the court under the fourth A ano prong woul d
be inpaired if the -- the decision is that you can be
i ndicted for one offense and convicted for another
offense, that that's why the fairness and the integrity of
the judicial proceedings cones into question. The very
integrity of the court, the power of the court to do the
nost -- one of the nmost inportant things to a person who's
charged with a crime -- oftentimes people don't care what

they' re charged with

QESTION: In -- inatransition case, in -- in
a case where the -- the lawwas -- was in flux, this would
Page 42
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not be a deternination -- a plain error determnation
woul dn't be that routinely this kind of onission could
occur.

MR SULIVAN | think this is the exception
rather than the rule. That's correct.

QUESTION: | thought that the -- the |lack of
conformty between the indictment and the conviction is
not in this case. You said --

MR SULLIVAN No. It's --

QUESTION:  -- you can be indicted for one
of fense and convicted of another. That's -- that's not in
this case, is it? It's just a question of whether the
grand jury decided upon what was in the indictnent.

MR SULLIVAN That's correct.

QUESTI ON: Ckay.

QUESTION:  What was t he def ense?

MR SULLIVAN |'msorry.

QUESTION: What was the defense at trial?

MR SULLIVAN  Justice Breyer, in this multi-
def endant 846 conspiracy, the defense was one part that
t he Governnent cooperators |acked credibility, that they
weren't reliable. It was one part attacking the Baltinore
Cty Police Departrment. This is what we call a historica
case. It was a series of arrests that the Government put

together at the end and made it into a conspiracy.
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QUESTION. | nmean, was it basically they didn't
do it?

MR SULLIVAN It was that and there was al so
mul tiple conspiracies. The judge instructed the jury on
miltiple --

QUESTION: | just wonder on the harnless part or
whether it's harnful. |[If they were arguing, well, we
didn't doit, is it likely that they woul d have presented
to the jury evidence that even though we didn't do it, the
armount i nvol ved was only 500 grans or |ess and not nore?

MR SULIVAN | -- 1 don't think that that --
that that woul d have been -- you never use drug quantities
as a defense.

QUESTION: Al right. So, that's -- that -- you
see the reason -- the reason that | say that is because
they're saying, look, this error is harmess, and part of
the strength of your claiml think is that they never
could have thought of it at the trial before Apprendi to
raise it.

But if it is harmess and you' re really arguing
for us to nake an exception from Neder, as well as the
grand jury, | wonder if there's any response to the view |
just stated. | nean, that it was harmi ess.

MR SULLIVAN | don't think it can be harnmni ess,

Justice Breyer, because the very thrust of Neder, the very
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thrust of harmess error analysis is the CGovernment nust
prove beyond a reasonabl e doubt that the error didn't

af fect substantial rights. And | don't know how t he
Covernnent coul d nmake that burden of proof in this case --

QUESTION:  Well, in Neder, didn't the Court
assume that substantial rights were affected?

MR SULLIVAN | think -- | think --

QUESTION: | think in either Neder or Johnson,
it did. | forget which one it is.

And then -- so they went to the fourth prong and
sai d, you know, even assum ng substantial rights are
affected, you know, this -- this is not going to reflect
on the integrity of the -- the court systemor whatever
the fourth prong reads.

MR SULLIVAN That -- | think you're obviously
correct, M. Chief Justice, but I think the inportant
thing too about Neder is that the Court was -- was
convinced -- | think part of its position was that the
correct standard of proof that the district judge on the
materiality elenent found it by -- beyond a reasonabl e
doubt. So, | think that we don't have a problemwth a
m shmash of different standards of proof like we do in
this case here where -- where sone el enents of the
i ndi ctnent are found beyond a reasonabl e doubt and sone

el ements are found by a preponderance of the evidence and
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you have different fact finders performng -- performng
di fferent functions.

QUESTION: What | was trying to direct your

attention to, which is -- and naybe this doesn't help you.
But | thought that Neder -- and I'd have to reread it to
be sure -- was saying the om ssion of an el erent doesn't

al ways automatically nean no clear error, but it mght
sonetimes. And so, | guess if it might sonetimes, naybe
this is one of those unusual cases or exceptional cases
where it would. But if so, your clients nust have been
treated very fairly -- unfairly and the crimnal justice
system nust have suffered in its reputation. Now, you

m ght have sonething to say on that point, and | wanted to
be sure you did if you do.

MR SULLIVAN And ny point is, Justice Breyer,
that | agree with the premi se of your question and ny
answer woul d be that Neder and that harmess error rule
enunci ated there would be utterly meaningless in this case
because there's no object and no gap that any review ng
court could fill because we don't know and we will never
know what happened in front of the grand jury when that
el ement was not returned

And it's precisely that no object to scrutinize
for harm ess, which you'll never have in a trial for the

nost part because of the adversarial process, because of
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the judge refereeing what goes on -- there's a reliability
factor there. There's not that reliability factor before
the grand jury.

QUESTION:.  Well, but if you' re right in that,
t hen Mechani k was wongly deci ded.

MR SULLIVAN | -- | don't believe that
Mechani k was wongly decided, M. Chief Justice. Mechanik
was not a constitutional issue. It was -- it was a --
nore of a procedural issue --

QUESTION:  But it said that, you know, you can't
attack the indictrment rendered by the grand jury even
t hough you m ght have sone -- sone reason to do so

MR SULLIVAN. That's correct, but there was
never a challenge to the validity of the indictnent -- the
indictnment itself in Mechanik, which is the root of our
contention here. The Mechanik indictnent was concededly
free of error. | think that's what the Court -- what the
Court found to be a very inportant distinction. And that
-- we don't have that in this case. The indictment is the
cause of -- of our problens in this case. So, | think
Mechanik is -- is distinguishable, and the Court did apply
harm ess error in Mechanik but found that it didn't rise
tothe level to -- to challenge the structural integrity
of -- of the grand jury process itself.

QUESTION:  May | go back to your argument that
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you made a second ago that we never know what the grand
jury would have done if it had been presented with the
evidence? The difficulty that | have with that argument
is, nunber one, | think we have a pretty clear body of |aw
that tells the grand jury what its duty is, if it is
presented with evidence which would justify an indictnent
with respect to quantity and hence the severity of the
crime.

And if we're going to respect that |aw on duty,
then in order to see it your way, we have to say, well
regardl ess of what the grand jury's duty is and regardl ess
of what the probability is that it would indict and -- and
woul d specify the quantity, we have to assume that there's
awld card element in the grand jury. And on the basis
of that wild card el enent, you never absol utely know what
they're going to do. W are -- we are going to hold that,
in fact, you can never assess the harnful ness of the
error.

How do we get to the point of dispensing with
our law on grand jury duty and enphasizing the wild card
element, in effect, of the grand jury when it refuses to
followthat obligation? How -- how are we able to do
t hat ?

MR SULLI VAN  Justice Souter, | think the

answer is that we try to remain as true as we can to the
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Framers' intent and the Framers' fear of a corrupt
judiciary or an oppressive prosecutor. And that bulk --
that bul k word or whatever -- whatever that barrier that
exi sts between the process, that very threshold that
brings someone into the crimnal justice systemthat that
cannot be -- that is indispensable to our system

QUESTION.  Well, wasn't that a fear --

QUESTION: o ahead.

QUESTION:. Wasn't -- wasn't that a fear, in
effect, that grand juries are sinply going to be puppets
that are going to be indicting without regard to evi dence?
Wher eas, here the assunption is the evidence is
overwhel m ng, and so that policy of wanting the grand jury
to stand between the state and the individual is not
really a policy that's inplicated here.

MR SULIVAN | -- you're right in that regard
Justice Souter, but we don't know if the Governnent did
its duty and presented to this grand jury drug quantities
in the superseding indictnent. So, we don't even know,
based on any record that we can discern, whether or not
that major element, that critical elenent that -- that
drives the sentences in this case was ever presented to
them So, sure, | guess that, you know, grand juries can
charge greater offenses of it. And that's one of the

beauties of it. They can charge greater offenses, |esser
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sentence, no -- no -- | mean, not -- offenses, or none at
all, and they can even nullify, although it's not -- we --
we shoul dn't encourage it.

QUESTION:  But they tend not to nullify,
t hi nk, except when there are political considerations that
the grand jury sort of snmells in the circunstances. And
one thing it seens to ne clear is that the grand juries
are not likely to snmell political considerations when the
Covernnent decides to go after kingpins as opposed to when
the Governnent decides to go after nules. And so, | -- |
don't see that concern as conming to the fore in this case

MR SULLIVAN  And I -- and | guess it goes
back, Justice Souter, to where | began this nmorning. It's
the Covernment's responsibility to indict each def endant
based on their roles and their culpability. You can't go
in and just do a bl anket 846 indictment. You nust
del i neate each and every el enent of each and every of fense
for each and every defendant. And that's the Governnent's
failure in this case

Look, I -- 1 understand the fact that it's not
terribly difficult for the Government to obtain a Federa
grand jury indictment. | mean, | -- it's very rare that
they -- a Federal grand jury will no-bill what the U S
Attorney wants himor her to do or themto do. There is a

tensi on t here.
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But | think the rule of |aw and the purpose of
the grand jury and why we need the grand jury is far
greater than whether or not M. Hall, the |eader of this
drug conspiracy, is going to do life or 20 years or by
whet her ot her people who nay have had different roles in
t he conspiracy which no drug quantity has ever been
attributed to them-- there's evidence that they have been
involved in multiple conspiracies. Wether they're mules
or couriers or street vendors or kingpins, sonetimes the
rule of lawrequires that -- that fairness be done. And
-- and fairness in this case is a sentence based on what
you were charged with, not a sentence based on sonethi ng
that you weren't charged with

QUESTION: | think you -- | think you've got a
good argunment there except for the fact that we've got to
find a distinction between the role of the grand juries
and the petty grand juries given the fact that Neder is --
is onthe record. And that's -- that's why | was fishing
for sonething and kind of shooting down everything that I
could come up with. And that's the dilemma | have

MR SULLIVAN. The dilemma is, Justice Souter --
is that what -- this would crack open the gate to all ow,
woul d suggest, the CGovernnent to tranple into the -- the
grand jury function. They already go into the grand jury

room each and every day, but now they can indict for one
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thing, prove another thing, if their position is adopted
here, charge one thing --

QUESTION:  But that didn't happen here. They
didn't indict for one thing and prove another thing. You
agreed --

MR SULLIVAN  But --

QUESTION:  -- the -- the verdict corresponded to
the indictrent.

MR SULLIVAN No. I'mtalking in a different
case, a nore broader case, not this actual case

QUESTION. Well, wait. You don't -- you don't
agree that the verdict corresponded to the indictment, do
you? | -- | thought the only reason that that issue was
not in this case is because of Neder. It doesn't matter
under Neder, whether the verdict corresponded to the
indictnent. That can be harmiess error. R ght? Wichis
why you're driven back to the -- to the grand jury
ar gurrent .

MR SULLIVAN That's correct, but it's also
correct that | told the Chief Justice earlier that --

(Laughter.)

MR SULLIVAN -- that the -- that the problem
is a sentencing problemin this case and not a difference
between -- well, it isa-- nytimeis up

(Laughter.)
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QUESTION:. M. Dreeben, you have 1 mnute
remai ni ng.

MR. DREEBEN. Unl ess the Court has any
guestions, the Governnment waives rebuttal.

CH EF JUSTI CE REHNQUI ST: Very wel | .

The case is submtted.

(Whereupon, at 11:00 a.m, the case in the

above-entitled matter was submtted.)
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