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ASSOCI ATION, P.C.,
Petitioner
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Tuesday, February 25, 2003
The above-entitled nmatter cane on for oral
argunent before the Suprene Court of the United States at
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PROCEEDI NGS
(10:59 a.m)

CH EF JUSTI CE REHNQUI ST: W' Il hear argunent
next in Nunber 01-1435, O ackamas Gastroenterol ogy
Associ ation versus Deborah Wells.

M. Seynour.

ORAL ARGUMENT OF STEVEN W SEYMOUR
ON BEHALF OF THE PETI TI ONER

MR SEYMOUR M. Chief Justice, and may it
pl ease the Court:

The four doctors who are sharehol der-directors
of the petitioner are not enployees under the ADA the
Anericans Wth Disabilities Act, because, |ike partners,

t hey own and manage their own clinic.

QUESTION:. What -- what is the common |aw rule
on respondeat superior for an ordinary corporation vis a
vis a director? |Is a director of an ordinary corporation
an enpl oyee of the corporation?

MR SEYMOUR: In an ordinary corporation, the
common law rule is that the enployee is |ike a servant.

QUESTION. Wwell, if -- if that's so --

QUESTION: Wl |, what is your answer?

QUESTION:. | didn't hear you.
QUESTION. | couldn't hear the response.
MR SEYMOUR |'msorry.
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QUESTI ON:  Your answer was yes, was -- he is an
enpl oyee?

MR SEYMOUR  Yes.

QUESTI ON:  Ckay. Well, then Darden says conmon
| aw, common | aw says directors are enpl oyees, and these
are directors, end of case. Wy not?

MR. SEYMOUR: Because Darden doesn't apply here.
Dar den was - -

QUESTION:. Well, you didn't even cite Darden, |
don't think.

MR. SEYMOUR | believe | did.

QUESTION:. Did you?

MR SEYMOUR  Yes.

QUESTION: | woul d think Darden woul d be the
first place we'd | ook

MR SEYMOUR \Well, the difference between this
case and Darden is significant. Darden was a case in
whi ch the Court was required to determ ne whet her an
I ndi vi dual was an i ndependent contractor --

QUESTI ON:  Yes.

MR. SEYMOUR: -- or an enpl oyee.

QUESTI ON:  Yes.

MR SEYMOUR: That's not a choice here.

QUESTI ON: No, but the decision has to be nade

on whet her these people are enpl oyees.
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MR SEYMOUR: That's right.

QUESTI ON:  And Darden says, well, we're going to
| ook to the common | aw, so what makes you think we'd do
sonething else in this situation?

MR. SEYMOUR: Because there are frankly not nuch
common | aw that gives us gui dance on how to deci de whet her
a director-sharehol der in a professional corporation is an
enpl oyee or not.

The -- in Darden, it cited factors that are
really quite good at determ ni ng whether an individual is
an i ndependent contractor or an enployee. Those factors
don't work very well here, because they' re not designed to
address the issues that we're | ooking at.

That is, for exanple, one of the factors that
the common |aw | ooks to to determ ne whether a -- an
i ndi vidual is an independent contractor is whether the
I ndi vi dual provides their own tools of the trade. Wll,
that's not the kind of factor that's going to work very
well in this kind of case. Therefore, we're suggesting
that a Darden-like analysis is very appropriate, but we
think that it's better to use factors such as suggested by
the Governnment in their brief, that is, the EEOC gui dance,
because those kinds of factors suggested in the EECC
gui dance go the heart of the difference between

shar ehol der-di rectors and enpl oyees.
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The factors in Darden do not, so therefore the
Darden factors are like trying to pound a round peg into a
square hole. W shouldn't do that, because it becones
cl unsy.

QUESTION. It may be clunsy --

QUESTION: But this was a case where it was very
i mportant to the shareholders in this corporation that
t hey be | abel ed enpl oyees for ERI SA purposes. It had to
be -- if they weren't enployees, they weren't going to be
abl e to get thensel ves covered under the retirenment plan
as the law then was, so in -- in the ERI SA context you
woul d be saying, of course they're enployees. That's how
they qualified under ERISA. W set this thing up solely
for that reason. ‘

MR. SEYMOUR:  Yes, Your Honor, except that |
think that the -- the tax purposes were nore under the
general tax |aws, not under ERI SA, because they could
establish an ERI SA pl an and deduct the expenses.

QUESTION: But didn't they -- in order to be
covered, didn't they have to be enpl oyees?

MR SEYMOUR  Yes.

QUESTI ON:  Yes.

MR, SEYMOUR: And -- and just --

QUESTION:  And they wouldn't -- on your theory,

they're not -- so they are enployees for that purpose?
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MR SEYMOUR Well, they're treated as enpl oyees
for that purpose, but they should not be treated as
enpl oyees for purposes of the ADA

For exanple, if we turn the coin over and | ook
at the other side, and the Court is required to exam ne
whet her sonmeone who is |labeled a partner is, in reality,
a -- an enployee. |If the Court finds that, |ooking at the
econom c realities of that situation, that the partner is
real ly an enpl oyee, that doesn't nean that the
now enpl oyer should issue W2's, or that they should have
been w thhol ding. Those are tax issues, and they don't
have the sane purposes as the ADA

QUESTION: But the -- aml| wong in thinking
that the -- the whole thing was set up the way it was,
i nstead of as a partnership, for the reason that these
peopl e needed to be characterized as enpl oyees for
retirenment plan purposes?

MR SEYMOUR  Yes.

QUESTION:  And are they not al so enpl oyees for
Wor ker' s Conpensati on purposes?

MR. SEYMOUR. Under Oregon | aw, they can opt out
of Wbrker's Conpensati on.

QUESTION:  But they'd have to opt out. They
start out by being in.

MR SEYMOUR: Yes.
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QUESTION:  They start out as being -- do they
get sal aries?

MR, SEYMOUR  They get sal aries plus a bonus,
which is the division of their profits.

QUESTION:  But they get salaries. There's
not hi ng i nconsi stent with being, say, the president of the
conpany and princi pal sharehol der and bei ng both an owner
and an enpl oyee.

MR. SEYMOUR That's true. There's nothing
I nconsi stent about that, and our concern with this case
Is, the court didn't go past the fact that the clinic was
organi zed as a professional corporation, and when the --

QUESTI ON: Wiy should it, because I"'mstill
stuck with the | anguage of Darden, which reads as a
general rule, when Congress has used the term enployee,
wi t hout defining it, we have concluded that Congress
i ntended to describe the conventional naster-servant
rel ati onshi p as understood by common | aw agency doctri ne,
and it says, that rule stood as an independent authority
for the copyright decision. So, too, should it stand
her e.

Now, is your view, it should not stand here in
this case --

MR SEYMOUR: That's our view.

QUESTION. -- as sufficient?
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MR. SEYMOUR: That's our view.

QUESTION:. Al right, so you're asking us to
depart from Darden and to nmake an exception fromthe
Darden rule for the -- this particular act.

MR SEYMOUR For this --

QUESTION: Is that right?

MR. SEYMOUR: For this particular circunstance,
that's correct, Your Honor.

QUESTION:  Wel |, when you say circunstance,
there's a word in an act, so you're saying that the word,
enpl oyee, in this title of the ADA does not bear the
common | aw definition?

MR SEYMOUR Well, | think the comon | aw
definition is one thing to look at. That is the --

QUESTION:. No, no, I'"'masking -- they said in
Darden that's the end of it, and you say -- | want to be
just clear about it. You say, it is not the end of it.
Common law is not the end of it.

MR. SEYMOUR: Yes, that's what we're saying.

QUESTION: Al right, and so --

MR SEYMOUR: Common law is not the end of it.

QUESTI ON: Ckay. Now | under st and.

QUESTION:.  Wbuld -- would you say that the EECC
guidelines and witings and treatises on the differences

bet ween prof essi onal corporations and ot her corporations
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m ght thensel ves be part of what we call the common | aw?

| -- | take it part of your position is based on
the proposition that the cormon | aw, | suppose of agency,
up through the 1950s just didn't have nuch on this subject
at all, when we're tal king about the difference between
partners and professional and -- and enpl oyees of a
prof essi onal corporation. There just wasn't a corpus of
witing on that subject.

MR SEYMOUR No, there isn't much in the common
| aw, because a professional corporation is not a product
of the common law, nor is alimted liability partnership,
nor alimted liability conpany, and all three of those
organi zations are virtually functionally identical once
they're up and running. They have the sane --

QUESTION:. Well, and as -- as courts begin to
wite about these things in the area of subchapter S
status, tax status and so forth, there is an energing
decisional law, at least, that's -- that's evol ving, |
take it, and you m ght say that has sone comon | aw
attributes. It mght not be common aw as we -- as we
usual ly define it.

MR. SEYMOUR:  Attributes, yes, but not that
focus on this particular question, and that is whether a
sharehol der-director in a professional corporation should

be consi dered an enpl oyee for purposes of defining who --

10

Alderson Reporting Company
1111 14th Street, N.W. Suite 400 1-800-FOR-DEPO Washington, DC 20005



© 00 N oo o b~ W N P

N NN N NN P PP R P R PR PR
g » W N P O © © N O U0 M W N P+ O

QUESTION:  Who -- Darden al so says, a couple of
pages after the quote that Justice Breyer -- since the
common | aw test contains no shorthand forrmula or magic
phrase that can be applied to find the answer, all of the
i ncidents of the relationship nust be assessed and wei ghed
with no one factor being decisive, which suggests a nore
fluid test, certainly, than the other |anguage.

MR SEYMOUR And a nore fluid test would be
certainly nore flexible, because --

QUESTION: But that's exactly ny point. That's
why | started out asking you whether you concede that a
director of a corporation is an enployee under the conmon
| aw, because if you concede that, you' re saying that the
comon law fluid test ends up with the director being an
enpl oyee, and | take it that it's well-established a
director is an enpl oyee.

MR SEYMOUR Well, that's -- | -- | understood
your question to be --

QUESTION:  No, ny question was to try to get the
franmework. Either you're saying the comon |[aw, you w n,
or you're saying, comon |law, | [ose, but | w n anyway
because it's not the common law, so if you want to take
the tack, common law test, | still win, explainit to ne.
How is a director ordinarily an enpl oyee, but this one
isn't?
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MR SEYMOUR: Well, under an ordinary
corporation, | think your -- your question would be yes,
but under a professional corporation, it's different.

It's nmuch nore like a partnership, because if we
| ook at the energence of these newentities like limted
liability partnerships, Iimted liability corporations,
and professional corporations, they're all energing for
pr of essi onal businesses like this clinic fromsole
proprietorships or general partnerships, and the only --
there's really no difference, functionally, when we | ook
at those different entities.

QUESTION:  Onh, but isn't there a huge
difference, that they've got limted liability?

|f you have -- the corporation is liable if you
have, you're incorporated? Isn't that the true with your
case, too?

MR SEYMOUR No, the --

QUESTI ON: Whereas in partnership, the
i ndi vidual s are |iabl e?

MR. SEYMOUR: I n the partnership, individuals
are liable, but in a professional corporation, in a
limted liability partnership, inalimted liability
conpany, the -- for professionals, those limted
liabilities are all the sane, and they're not as good as a

general corporation, or an ordinary corporation.
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In other words, the doctors in this clinic, in a
PC, have liability for their own acts, and [imted
vicarious liability for the acts of the other doctors.
That's not true inside an ordinary corporation. It is
true inside alimted liability partnership and a |imted
liability conpany.

QUESTION.  Am | wong in thinking that the --
that the individual liability is not across the board, but
it's only for mal practice-type clains?

MR SEYMOUR That's right, it's for
mal practice-type clains, and | think --

QUESTION:  So --

MR, SEYMOUR. -- that's pretty nmuch true not
just in -- ‘

QUESTI ON:  But other clains against the clinic,
it -- they -- they would have limted liability?

MR SEYMOUR  Yes, they do, and that's true for
all three of those energing types of entities,
prof essi onal corporations, limted liability partnerships,
and limted liability conpani es.

QUESTION: Wl l, maybe there isn't -- there
isn'"t any settled law, is there, that a limted liability
partnership would not be treated the sanme way that this
entity is -- is treated?

MR. SEYMOUR: \Well, for exanple, as a partner in
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a partnership, limted liability partnership, | have
exactly the sanme limts on ny liability as the doctors in
this clinic, and I amnot an enployee, I'ma partner, and
the only difference between ny status and the status of

t hese doctors is the formof the business, and that's
really just a | abel.

QUESTION: Wl l, you say you' re not an enpl oyee,
but isn't that the question we have to decide?

MR SEYMOUR: Well, every court that's addressed
the i ssue of whether partners are enpl oyees, including
this Court --

QUESTION: Wl |, you wouldn't suggest that every
partner -- no partner is ever an enployee. You're not
suggesting that, are you? Say you've got a law firm
that's got 250 partners, you're going to say none of them
are -- are enpl oyees?

MR SEYMOUR |'msure there are sonme who woul d
say that, but | think that what the courts need to do is
| ook at the individual, not just at a | abel, and | ook
beyond the | abel to find out, as the EECC standards --

QUESTION:. Well, we don't have a partnership
here. W have a professional corporation --

MR SEYMOUR  Yes.

QUESTION. -- do we not?

MR SEYMOUR That's correct.
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QUESTION:  That's what we're tal ki ng about.
W' re not tal king about partnership.

MR SEYMOUR: But |I'msaying that a -- alimted
liability partnership and a professional corporation
shoul d be treated alike for purposes of the EECC. Excuse
me, for purposes of --

QUESTION:  But then we're away from --

MR SEYMOUR:  Pardon ne?

QUESTION: | thought you had a very good case in

your brief, and then | read Darden, and | realized the

reason | was thinking it, | was out of date and thinking
that Hearst was still good law. That's Frankfurter's
opi ni on on enployee. | thought it was a great opinion,

all right, but | can't square that with what the Court
said. That was ny initial question, and I'mstill there,
because | haven't really heard you explain why it is that
the common | aw test won't pick up your clients.

MR SEYMOUR And I'm-- if | may, the -- the
problemw th Darden is, it's examning a different
rel ati onship than we have in this case.

In the Darden case, the issue was whether an
i ndi vi dual was an i ndependent contractor, and we deal with
those issues all the time. Qur clients conme and say, |
want to be an i ndependent contractor, or nake ny enpl oyees

| ndependent contractors, and we have to go through the
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books and say, no, we can't let you do that because of
Dar den, or whatever.

We don't see those kinds of circunstances in the
| aw. There's no comon | aw - -

QUESTION: Wl |, nmaybe the price that has to be
paid for professionals to set up a professiona
corporation is to be subject to the ADA, and the anti -
discrimnation law of title VII, and so forth, because
t hese people are going to be counted. In this case, it
makes a difference.

MR SEYMOUR Wl --

QUESTION: Is that all bad, that they have to be
subj ect to these provisions?

MR SEYMOUR The reason that it's bad -- yes,
it is all bad.

QUESTI ON: Way?

MR SEYMOUR And the reason is that we shoul d
treat simlarly situated busi nesses the sane, and there
are a -- a class of partner-like or proprietor-like
i ndividuals, and there is a class of enployee-like
i ndi viduals, and just because -- let's say it starts out
as a general partnership. Just because they shift into a
limted liability partnership, or a professional
corporation, or alimted liability conpany, that

shoul dn't change who belongs in which class, and if we
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| ook beyond the | abel of professional corporation, then we
can see what the relationships are and therefore settle
t hat issue.

|'d like to reserve the balance of ny tinme for
rebutt al

QUESTION:  Very well, M. Seynour.

M. Gornstein, we'll hear from you.

ORAL ARGUMENT OF | RVING L. GORNSTEI N
FOR THE UNI TED STATES, AS AM CUS CURI AE,
SUPPCRTI NG THE PETI TI ONER

MR GORNSTEIN. M. Chief Justice, and may it --
may it please the Court:

Under the EECC s gui dance, the question whet her
sharehol der-directors are enpl oyees depends on whet her
t hey operate independently and nanage the busi ness or,
i nstead, are subject to the organization's control. That
standard aligns the test for determ ning the enpl oynent
status of shareholder-directors with the test that courts
have | ong used in deciding whether partners are enpl oyees.

QUESTION:  Well, do you say that the EEOCC has
adopted standards that differ fromthe common | aw, and has
by regul ation or otherw se determ ned that we should apply
its test to this question?

MR. GORNSTEIN. | guess largely, yes. The EECC

started with the common, common |aw right to control test
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that is used to distinguish between i ndependent
contractors and enpl oyees and adapted it to nake a

di stinction between those who were the proprietors of the
busi ness and that business' enployees, and it did so in a
way to align its standards for |ooking at the question of
sharehol der-director with the sane standards that have
been used by all the courts in deciding whether partners
or -- are enpl oyees

QUESTION:  And do you agree with the
petitioner's attorney that if you | ook to the common | aw
test, these people would be enpl oyees?

MR. GORNSTEIN. If you |l ook to the Restatenent
as the neasure of the comon |aw --

QUESTI ON:  Yes.

MR. GORNSTEIN. -- then generally speaking, a --
a director who didn't enploy service -- performservices
woul d not have been an enpl oyee, but a director who
perforned services would be.

Now, the only hesitation | would have is to say
that the -- that at the tine of the Restatenent there
wasn't -- there weren't professional corporations that
m xed and matched features of partnership and
corporations, so there's not as clear an answer on that.

QUESTION:. Do we owe deference to the EECC

st andar d?
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MR, GORNSTEIN: The -- the Court should give
weight to the -- the EECC s test because it reflects its
accunul ated and | ongstandi ng experience in adm nistering
the act, but we're not asking for Chevron deference here.

QUESTION. Didn't the Court say the EEOCC doesn't
get such deference? | nean, didn't -- wasn't that way
back in the Glbert case?

MR GORNSTEIN. It -- it did say that, that
it -- it doesn't get Chevron deference. Now, there is an
exception now. Under the ADA, the EEQCC can issue
regul ations, and this Court has held that those
regul ations are entitled to Chevron deference, but this is
gui dance that applies across the board to all the
nondi scrim nation | aws, and what the Court has said in
that context is that the EEOC s anal ysis gets weight, in
light of the fact that it has accunul ated experience under
t he | aw.

QUESTION:. But it would be kind of a Skidnore
def er ence.

MR GORNSTEIN. It would be a Skidnore
deference, that's correct. Now, what --

QUESTION. | hate to be a bore on this, but wll
you please wite the two sentences for ne where | have to
say either that, we apply the common law test, and in this

I nstance, the common | aw test cones out in your favor, or
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we have to say, we don't apply the common | aw test because
the EE -- this statute is different. Wich of those two
pat hs, both of which could |ead to your victory or your
defeat, do you think we should take?

MR GORNSTEIN:  Neither of those two, Justice
Br eyer.

QUESTION:  Neither, all right. Then wite that
section of the opinion.

MR GORNSTEIN. | -- let ne get to Darden,
because | think that's the focus of your questions.

As we read Darden, there is |anguage that is
certainly broad enough in it to say that any tinme you use
t he word, enployee, you nean conmon | aw enpl oyee, but |
think that those, what -- you have to understand Darden in
the context of the -- the issue it was resolving in that
case, and there it was trying to draw a di stinction,
whet her the term enpl oyee enbraces i ndependent
contractors, and in that setting, Congress had tw ce
anended statutes to nake clear that the term enployee,
did not nean i ndependent contractor after this Court has
said that it could, and in that context, it nakes perfect
sense to start out with a very strong presunption that
when Congress uses the term enployee, it does not nean
| ndependent contractor.

But that's not the situation we have here, and
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I n other cases where the Court has | ooked at statutes that
use comon law terns, like Title VII| does with respect to
the term agent, it has felt a lot nore freedomto adjust
that common law termto the purposes of the statute, and |
woul d point you to the Faragher case and the Kol stadt case
as two exanples of that, and that's what the EECC has done
her e.

It has adapted that conmon |aw principle in
light of the fact that we have an established tradition in
the courts, well-established, of |ooking at the question
of partnership in a functional way, does this person
actually operate as a proprietor of the business, or is
this a partner in nane only, and it nmakes perfect sense
for the EECC to apply that same kind of functional
anal ysi s in deciding whether sharehol der-directors are
enpl oyees, because for purposes of deciding who should get
the protection of the act, and that's what we're talking
about primarily here, there is no practical difference
bet ween shar ehol der-directors who run a busi ness and
partners who run a business, and so it nakes sense to --
to use the sanme test.

Appl ying the sane test al so makes sense in |ight
of the purposes of the small business exenption, because
t he purpose of that exenption is to spare snall busi nesses

the very substantial burdens of conplying with the
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nondi scrimnation | aws, and those burdens are experienced
in exactly the sane way regardl ess of whether those who
choose to organi ze a small business do so through a
partnership formor a corporate form and the -- the

anal ysis that the tests should be the sane across the
board al so nakes --

QUESTION:  May | ask you a question about the
application of your test? You -- you urge us to renand
the case, as | understand it --

MR. GORNSTEIN.  Yes, we do.

QUESTION: -- to answer the guestion whether
t hese individual s operate independently and nanage and
control the business on the one hand, or are subject to
the organi zation's control on the other, and | ask you, is
it not possible that the sane individual could neet both
hal ves of that test?

MR GORNSTEIN:  No.

QUESTION:  Sone of his duties, he'd be manager,
and sone others he'd have to respond to what the group
told himto do?

MR, GORNSTEIN. Well, it -- it's possible that's
true, but what the EECC s gui dance --

QUESTI ON: What do you do if you find such a
case?

MR GORNSTEIN:  You nake --
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QUESTION: Wth respect to surgery, he takes
orders fromthe directors. Wth respect to advising
patients, he's on -- on his own.

MR GORNSTEIN:  Wiat -- what we have here under
the EECC s guidance is, ultimately you nake an overall
judgnent that's either-or, based on all the considerations
in the guidance, and they are at page 9 of our brief, so
that, just as in the partnership context, you | ook at al
of these factors, and just as you would in an independent
contractor status kind of situation, you look at all the
rel evant factors, and then you nake an overall judgnent
about, essentially does this person function as a
proprietor of the business, or is he functioning as an
enpl oyee of the business overall.

QUESTION. Wiy isn't it sinpler just to say,
wel |, they picked a corporate formwith their eyes open
because it was inportant for themto be | abel ed enpl oyees,
at least for retirenent purposes, so they have to take the
bitter wwth the sweet. They got that qualification so
they could have their retirenent plans, and then it's just
much sinpler to say, that's the formthat they chose, and
the law for many -- in many contexts does foll ow what --
the formparties choose for their arrangenent. Wy
shoul dn't that be the answer?

MR, GORNSTEIN: The -- the approach that the
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EEQCC has taken is to -- is a functional approach that
tries to treat all people alike, and to | ook to the real
functional relationship between the individual and the
enpl oyee, and the fact that sonebody may have chosen to do
sonet hing for tax consequences, or chose to do sonet hing
for purposes of |limting individual liability, really
doesn't have anything to do with whether he is the sort of
person who shoul d receive protection under the

nondi scrimnation laws, and this is ultinmately what we are
determ ning here, are these sharehol der-directors people
who are enpl oyees and therefore receive protection under

t he nondi scrimnation | aws, because it's only those people
who are the --

QUESTION: Wl |, | thought we were |ooking to
see if sonme other, |ower enpl oyee was covered, not these
directors, and that turns on whether you count them as
enpl oyees --

MR, GORNSTEIN: That's --

QUESTION. -- or not.

MR GORNSTEIN.  That's correct.

QUESTION. We're not |looking to see if they
t hensel ves are covered under the ADA in this case.

MR GORNSTEIN. But in order to answer the
qguestion you have in front of you, whichis, is this a

smal | busi ness and does this enpl oyee get protection, you
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first have to answer the question of, are these

shar ehol der-di rectors enpl oyees who get protection under
the law, so that is the inevitable product of having to
decide the small business exenption, is that you have to
deci de, these are people who get protection under the
laws, and it -- it's just not the case that the policies
t hat underlie decisions about incorporation having to do
with tax consequences and individual liability have
anything to do with whether these are the kind of people
who shoul d recei ve protection under the nondi scrimnation
| aws.

QUESTION:  Well, I just thought Congress was
nore concerned with not making really small busi nesses
covered by these acts, that we weren't focused on whet her
t hese professional sharehol ders shoul d be covered, but
whet her this was the kind of small business that shoul dn't
be covered at all.

MR GORNSTEIN. Well -- I'msorry, Justice
O Connor.

QUESTION: Is that right?

MR. GORNSTEIN. | -- what Congress did in the
smal | business exenption is to link the exenption to the
nunber of people who receive protection under the | aws,
and that nmakes sense, because it neans that at nost, when

the smal |l busi ness exenption applies, at nost, 14
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i ndi viduals will be excluded who ot herw se woul d have had
prot ection.

QUESTI ON:  Thank you, M. Cornstein.

M. Cispin, we'll hear fromyou.

ORAL ARGUMENT OF CRAIG A CRISPIN
ON BEHALF OF THE RESPONDENT

MR CRISPIN M. Chief Justice, and may it
pl ease the Court:

The position of the clinic and the Governnent in
this case essentially is to look to ignore the form and
structure of the corporate business, yet just 2 years ago,
in Cedric Kushner versus King, this Court held that a sole
shar ehol der was separate and distinct fromthe corporate
structure itself, and that's the -- the essence of the
guest i on.

QUESTION:  What kind of a legal issue was it
there, M. Cispin? Wat act were we construing?

MR CRISPIN. That was a RI CO question, and the
guesti on was whether or not the two parts of the -- the
RI CO enterprise on the one hand and the -- the other
aspect of the RICO question existed with both the
I ndi vi dual sol e sharehol der and director of the
corporation as being separate and distinct fromthe
corporation itself, and in that case the Court said, you

cannot col |l apse the two.
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The defense position was, they are, in fact, the
same identity, and this Court said no, that's not true.
What -- the corporate structure is sonething separate and
di stinct, which is recognized by this Court, has been
recogni zed for years and years and years, and that that is
sonet hi ng that cannot and shoul d not be i gnored.

QUESTION. Well, the -- the reason we said it
was that we couldn't find any basis in the statutory
history or the text that -- that gave us a clue that
Congress, in effect, wanted to ignore sonething which is
such hornbook | aw.

The argunent on the other side, | think, is that
there is a reason to think Congress would want to | ook
at -- at nontraditional concepts here. The argunent is
that the comon | aw definition of enployee does not
axiomatically apply because it's not addressing the issue
t hat Congress was addressing in that -- in this statute.
The issue that Congress was addressing in this statute, as
| understand the argunent, in fact taking the -- the very
words that M. Gornstein used a nonent ago, was the issue
of protecting people who can be hurt by discrimnation.

It was a protection issue.

So that | think what he's saying, and -- and

what the petitioner's counsel are saying is, the one thing

that we do know about enployees is that they were people
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who were intended to be protected by this statute. |If
that is true, it is not probable that they were trying to
I ncl ude as enpl oyees, the protected category, people who
don't need protection because they are in ultimte control
of the business, the ones who, if there's going to be
discrimnation, are going to be doing the discrimnating,
so it's probable that the people who have that ultinmate
control would intend it to be within the enpl oyee
category. That's an issue that the comon |aw didn't

addr ess.

How do you respond to that argunent?

MR CRISPIN Justice Souter, the individuals
that are subject to discrimnation in this particular case
are not only the | ower-level enployees as this case
presents. W have four sharehol der-directors, and any one
of those could come down with a disability and have the
remai ni ng three sharehol ders refuse to acconmodate or
otherwi se violate the ADA wth respect to that one
I ndi vidual, so the -- the individual --

QUESTION:  So you're saying, even on the prem se
of their argunment, it does not exclude any one of the
four.

MR CRISPIN. That's correct.

QUESTION: | suppose if one of the four had a

51 percent, a truly indefeasibly controlling interest,
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you' d concede that, but short of that, which apparently is

not the case here, you say, even if | take their prem ses,

t hey | ose.

MR CRISPIN. That's right, Your Honor, | --
although I -- let nme comment that I'mnot sure | would
concede the 51 percent, all -- | would concede it for your

hypot het i cal .

QUESTI ON:  Yes, right.

MR CRISPIN. But our position is that the
enpl oying enterprise is the determning factor.

QUESTION:  How -- how does the EECC treat an
ordinary corporation that, let's say, has 12 regul ar
enpl oyees and then three directors, the cousin, the
father, the son, or whatever, of the owner, so there -- so
it's as -- if you count the three -- and it's a perfectly
ordi nary corporation. There's nothing special about it.
Do they count those three directors, or not, as enpl oyees?

MR CRISPIN. As | read their position, | -- |
bel i eve that they, under the new gui dance, woul d count
t hose directors under their balancing test. They would
apply the -- this nmultiple-factor balancing test, |ook at
t he degree of control, and deci de on a case-by-case basis.

QUESTION:  So renenber, these three are just

cousins. They're not -- | nean, they only show up once a
year, and they vote, and -- and that's it. That's their
29
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connecti on.

MR CRISPIN. Well, in that case, Your Honor --

QUESTION: Do they count them or not?

MR CRISPIN. In that case, Your Honor, they
woul d not be count ed.

QUESTI ON: They don't count?

MR CRISPIN. They don't count, because they're
not performng services --

QUESTION: Al right. Then -- and those are
peopl e who the common |aw really woul d consider to be
enpl oyees, at least while they're there for that hour a
year, is that right?

MR CRISPIN |'mnot sure what the answer woul d
be. W know that -- that enployee is considered a person
who perforns services for the corporation --

QUESTION: Well, they're there once a year for

an hour, and during that tinme they spill sone water,
sonmebody slips -- | nean, a corporation, | guess, would be
|iable, or -- or not?

MR CRISPIN. On their acts, if they are
perform ng services --

QUESTI ON:  Yes.

MR CRISPIN. -- for the corporation for
conpensation they would at -- for that hour --

QUESTION:  Yes, for that hour.
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MR CRISPIN. -- be considered enpl oyees.

QUESTI ON: Ri ght.

MR, CRISPIN. Now, of course, under the ADA
we' re | ooking at nunbers of enpl oyees over 20 weeks within
a cal endar year.

QUESTI O\ Yeah, yeah, yeah, right.

MR CRISPIN. But again, the idea, as this Court
recogni zed in Walters versus Metro Educational, was that
t he determ nations under the enploynent discrimnation
statutes shoul d be subject to ready and easy
determ nation. Conplex and expensive factual inquiries
shoul d be avoi ded, but yet the Governnment's test and the
clinic's test, which has adopted the Governnent's test,
woul d have this Court look at the facts in each individual
case every tinme --

QUESTION. Well, don't we have to give sone
wei ght to the EEOC view? Do you just want to ignore it
conpl etel y?

MR CRISPIN. No, Your Honor. The Skidnore
deference is appropriate, Justice O Connor.

QUESTI ON: Way? Wiy, because | woul d think then
you lose. | nean, here -- if I"'mvery frank about it,
there are two conpeting things here, and the one thing,
give weight to the agency, |et them define these terns,

particularly at the margin, but that's Hearst, and -- and
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the other is, no, no, it doesn't matter what they say, pay
no attention whatsoever to what they say. Wat they have
to dois follow the common | aw definition. That's Darden
So if Darden applies, | take it you win, but if
Darden doesn't apply, it seens to be much harder for you
to win, because then the agency shoul d get deference under
Ski dnore, at least, in applying the term and the agency

here has a different definition than the one that hel ps

you.
So that's where | am and |I'mquite uncertain
about it.
MR CRISPIN.  Your Honor, two -- two responses
to your question. Under Darden, it -- it does -- the

Court has decided that the conmon | aw applies, and we
woul d say that's appropriate. The precise test under
Darden dealt with the i ndependent contractor versus

enpl oyee test. That is not absolutely transl atabl e here,
but the key concept is that the common | aw applies is
appropri ate.

The second aspect of your question, Your Honor,
was on the deference entitled to the EEQC opi nion, and as
| understand Skidnore deference, it's only that deference
which is appropriate under the circunstances of their
test. In this case, the EEOC s test is not workable. It

| eads to i nconsistent results, and it fails to further
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the -- the interests that are | ooked at under the statute,
and | can turn to those points.
QUESTION:  Doesn't it, perhaps better than the,

just straight common | aw, of course, deal with the com ng

of -- of age, so to speak, of the professional
corporation, which really didn't -- didn't anount to nuch,
if -- if it even existed 20 or 25 years ago?

MR CRISPIN. M. Chief Justice, it nmay address
it, but it need not. It need not treat a corporation,
whether it's a professional corporation or a genera
corporation, differently --

QUESTION:. No, it need not, but it has chosen to
do so, and the -- the question, | guess, before us is,
under Skidnore deference, is that a reasonabl e deci si on?

MR CRISPIN. It's not a reasonable decision in
| ooki ng at the professional corporation as the EEOC s test
woul d apply to it, and -- and the reasons are that, as --
as the EEQCC and the clinic has suggested, an inportant
I ssue i s one of consistency, yet applying their test does
not | ead to consistent results.

One can inmagine the -- the circunstance of a
prof essi onal corporation with one sharehol der-director and
14 enpl oyees. Under their test, that individual
corporation would not be covered. It has fewer than 15.

Take the situation, though, where there are 14,
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15 director-sharehol ders of the professional corporation
and 14 enpl oyees, a business nearly twi ce the size of the
first one, and yet that one woul d be covered because of

t he 15 enpl oyees.

QUESTION:  Are you -- are you basing your
estimte of what the EECC woul d cover on the nmaterials set
forth in the Governnent's brief at page 9?

MR CRISPIN Wll, as | -- as | read the test,
what the EECC woul d do in that circunstance woul d | ook at
t he nunber of enpl oyees, and the 15 enpl oyees, whet her
there was 1 or 14 sharehol ders woul d nake no difference,
and -- and yet with 15 or 14, or 15 or 25 sharehol ders,
whet her or not they were consi dered enpl oyees or not, the
15 i ndi vi dual enpl oyees woul d be enough to provide
coverage, yet take the sane circunstance and back off the
one with the nunber of enployees, and under the EECC s
test, it would be a factual sharehol der-by-sharehol der
determ nation which would be required to determ ne whet her
this conpany -- corporationis, in fact, covered or not.

And so we have the situations where nmany nore
entities, enterprises with a |ot of people working for
t hem which nmay not be covered on the one hand, and down
the street a very simlar corporation --

QUESTION. But if they have many peopl e worki ng

for them they won't be subject to the small business
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excepti on.

MR CRISPIN. That -- that's right, unless they
have | ess than 15 enpl oyees, but yet in a professional
corporation as we have here, the individual sharehol ders
are performng services for the corporation. |In fact,
that's the business of the corporation, is to provide the
medi cal services that these four sharehol ders were
perform ng. They created revenue which cane into the
corporation, they got the benefits of the corporate
structure for tax benefits and for ERI SA purposes, and yet
they -- and yet the EECC would -- would put a factual
determ nati on on whether or not one or nore of the
i ndi viduals were, in fact, enployees.

The interest of predictability would be lost in
such a situation. Predictability is inportant for both
the enterprise itself to know whether it's covered, and
al so for the individual enployee, the secretary or the
nurse down the hall. 1In a -- a test that says, we adopt
the corporate structure as the appropriate test, those
i ndi viduals, the enterprise, the nurse, the secretary, all
they have to do is |l ook at their paycheck to see if it's a
corporation, and count up the nunber of people working for
that corporation, performng services --

QUESTION. Wl l, what -- why would they be doing

this? | nean, are you suggesting that the secretaries
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won't work for the corporation unless they knowit's

covered under this statute?

MR CRISPIN. | -- 1 think that's a possibility,
yes.

QUESTION. No, | nean, is it arealistic
possibility? | nmean, are people maki ng enpl oynent

deci si ons dependi ng on whether they -- they're going to be
able to sue if there is discrimnation |ikely?

MR CRISPIN. In -- in ny practice, which is
exclusively dealing with enploynent matters, yes, we see
that, individuals who are quite concerned. Also, | am
aware of, although I cannot cite you to studi es which
indicate that fear of retaliation for bringing a claimis
a real factor on individuals. If they know they're not
protected, they don't bring the claim Now, that's --

QUESTION: But if there are no -- if they' re not
protected, they have no clai mto nake.

MR CRISPIN That's true. |If they -- if they
know they're not protected, then they -- they don't risk
the kind of retaliation for raising the claim and they go
on and just do their jobs.

QUESTION. So I'mquite -- still -- | hate to go
back to this, but it seens to me there mght be mllions
of small businesses in the country that have about 10 or

12 enpl oyees where if you count their directors, they are
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going to be covered, and if you don't count them they
won't be, and I'mcurious about the practical effect of
that. O course, if the EEOCC counts them now, there's no
problem [If it doesn't count themnow, this decision
would -- would affect that. Do you have any sense of what
the facts are?

MR CRISPIN. | think the nunbers are
significant, that there are quite a nunber of -- of snal
busi nesses in that category, professional corporations,
but whether that's a factor that should enter into the
Court is, of course, your decision, not mne, but if
Congress -- but the -- the touchstone of that question,

t hen, woul d be, though, the intent of -- of Congress,

whet her Congress intended the term enployee, to have a
common | aw application and, if that's the case, then they
should be, in fact, covered. That's what Congress wanted
to do.

QUESTI ON:  How do you respond to the fanobus two
clinic exanples, one is set up as a partnership and one is
a professional corporation?

MR CRISPIN Well, Your Honor, Nunber -- |'ve
got two responses to that. Nunmber 1, it -- it's one
exanple of a way that it would provide inconsistent
results, but | just tal ked about a different one which is

very different, which provides inconsistent results by
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their test.

Second, this Court has never held that a
partnership is not subject to Title VII or ADA because
it's a partnership. Sone of the | ower courts have done
that, and Justice Powell in his concurring opinion in the
H shon case did, in fact, address that, but this Court has
never so held. That's not a question that this Court need
address in this opinion, but it is sonmething that the
Court may want to look at in terns of, under the -- for
exanpl e, under the Restatenent Second of Agency in 1958,
the partnership was recogni zed as being able to have
enpl oyees as nenbers of its partners who were performng
services for that partnership, so --

QUESTION:  Are you naking a distinction between
owner-directors who are al so working every day providing
the services of the entity, and owner-directors who are
not involved in the day-to-day service delivery function
of the enterprise?

MR CRISPIN Justice Gnsburg, | -- |
believe -- | believe your question addresses whether those
directors who are not involved day-to-day --

QUESTION:  Right.

MR CRISPIN -- would be covered as enpl oyees,
but the common | aw test, as | understand it, is that

there's a question of conpensation. |If the services are
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bei ng provi ded, and there's conpensation for those
services, then the individual would be counted as an

enpl oyee and, as we indicated earlier, the question under
the ADA deals with five work days in 20 different weeks,
so the -- the director who cones in just on occasional
basis, even if conpensated, would not be enough to -- to,
typically to add anot her enpl oyee.

QUESTION:. Well, if you say the director gets a
fee, and the neetings are not frequent but the director is
expected to remain au courant with what's going on in the
busi ness, so how do we judge that? W can't say, only
the -- for the hour of the neeting that director counts.

MR CRISPIN  Your Honor, the -- the decision of

this Court in, in the A-- in deternining what enpl oyees
count for ADA purposes was, the -- the decision was the
payrol | nethod, and | ooked to the payroll, whether an

i ndividual is on the payroll for 5 days of the week for
20 weeks in the preceding or current cal endar year, so the
director, if that director is performng services adequate
to put himor her on the payroll for the entire week,
woul d be counted as an enpl oyee for that particul ar week.

| -- | would suggest that that would be a rare
occasion where a director who had no other role in the
conpany but to come in and sit in on a neeting or keep up

w th things woul d appear on the payroll, but if they were,
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then they shoul d be counted as enpl oyees, because they are
perform ng services, receiving conpensation, and then it
just sinply noves into the -- the nethod of counting those
enpl oyees.

QUESTION: I n any event, the director, the
owner-directors, shareholder-directors that we have here
are working for the corporation every day, and they are on
sal ary?

MR CRISPIN. They are on salary. They work
every day. The conpensation or revenue they produce goes
into the corporation. They enjoy the corporate shield
fromliability for all but that small category of exposure
to mal practice cases --

QUESTION: Wiy is that snmall, when you're
tal ki ng about a professional nedical corporation? It

seens to ne that that woul d be the biggest liability, not

the small --

MR CRISPIN It very well may be the | argest
nonetary, but one could -- could list a nunber of things,
such as liability on the |easehold, liability for enpl oyee
clainms, liability for enploynent contracts, liability for

tax paynents, that would be the liability of the
corporation, and for which the individual sharehol der-
directors woul d not have --

QUESTION:. But with -- wth nmal practice, don't
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you have a nuch greater |ikelihood of punitive damages and
things like that, that you don't have arising just out of
a contract clainf

MR CRISPIN Exactly, M. Chief Justice,
that -- that is correct, and so, fromthe -- the nonetary
standpoint, as | said, that would be the greatest problem
but the -- the idea of limted liability exists in this
corporation, as it does, in fact, inthe limted liability
partnerships and imted liability conpanies, and if the
touchstone is whether there are corporate limted
liability features, then it doesn't nmake any difference
what soever whether we're dealing with alimted liability
partnership, Iimted liability corporation, a professional
corporation, or a general corporation, individuals would
be enpl oyees if they net the requirenents otherw se.

|f there are no other questions, |I'lIl conclude.

QUESTI ON: Thank you, M. Crispin.

M. Seynour, you have 4 m nutes renaining.

REBUTTAL ARGUMENT OF STEVEN W SEYMOUR

ON BEHALF OF THE PETI Tl ONER

MR. SEYMOUR: Thank you.

The protected class, people in the protected
cl ass should be the sane as are counted toward the
15- enpl oyee threshold. That is, we should | ook at the

I ndividual s in the business enterprise the sane, whether
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we are determ ning whether they are eligible to file a
| awsuit, or are protected by the act, or are counted
towards the act's coverage.

Mist these doctors take the bitter with the
sweet? Wiat we're saying is that what these doctors
deserve is to be treated the sane as their colleagues in
busi nesses that are identical, but have a different form
That is, these doctors in the professional corporation
shoul d be treated the sane as doctors in a limted
liability partnership or alimted liability conpany.

Wuld it be sinpler to sinply ook at the form
of the business and stop there? It would, but it would
also be sinpler if we |looked at the term partner and
said, well, partners can never be enpl oyees, or we | ook at
the term independent contractor, and say well,

i ndependent contractors can never be enpl oyees, but we
don't do that for good reasons. W | ook beyond the |abel,
and |'msuggesting that that is appropriate here as well.
Look beyond the | abel and see what the realities are, a
reality check

Does the EEOCC count directors as enpl oyees?
CGenerally, in -- in business law there's a big difference
between a director, an officer, a shareholder, and an
enpl oyee, so as | read the EECC gui dance, that is a

vehi cl e through whi ch busi nesses, courts, and the EEOCC can
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| ook at an individual and determne, well, is the -- is
the | abel, director, in this circunstance appropriate, or
are they really functioning as an enpl oyee?

You can, of course, have inside directors, that
I's, enployees who are appointed to the board of directors,
or you can have outside directors in some circunstances
where they aren't affiliated except in an advisory role,
as a nenber of the board, and they -- nenbers of the board
of directors could be paid or they could be not paid, and
| don't think that's an issue that shoul d necessarily be
determ native on deciding whether or not they are an
enpl oyee.

The court of appeals here did not | ook beyond
the fact that the sharehol der-directors had organi zed as a
prof essi onal corporation, but the trial court did, and
| ooked at factors simlar to those identified in the EECC
gui dance, and concl uded that these sharehol der-directors
were not enpl oyees. W believe that is the correct
approach the Court shoul d take.

Thank you.

CH EF JUSTI CE REHNQUI ST:  Thank you,
M. Seynmour. The case is submtted.

(Whereupon, at 11:48 a.m, the case in the

above-entitled matter was submtted.)
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