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PROCEEDI NGS
(11: 04 a.m)

JUSTI CE STEVENS: We'll hear argunent in
Number 01- 1325, Washi ngton Legal Foundati on agai nst the
Legal Foundati on of Washi ngt on.

M. Fried, you may proceed when -- whenever
you' re ready.

ORAL ARGUMENT OF CHARLES FRI ED
ON BEHALF OF THE PETI TI ONERS

MR. FRIED:. Thank you, Justice Stevens, and nmay
it please the Court:

I wish to argue four propositions. First, that
the interest in these | OLTA accounts is the private
property of Brown and Hayes, the clients. Second, that it
was not regulated; it was taken. Third, that it has
value. And fourth, that an injunction or declaratory
relief is an appropriate and practicable formof relief in
this case

Now - -

QUESTI ON:  Before you start, M. Fried, may I
ask you one broad question? You don't agree, | take it,
with the conclusion of the dissent in the court of
appeal s, which | don't think agreed with your fourth
poi nt .

MR. FRI ED: No. I think we are entitled to a
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declaration, or to an -- or an injunction just as was
received in Eastern -- in Eastern Enterprises, just as was
received in Hodel v. Irving, just as was received in
Nol | an and Dolan. And in our -- in our conplaint filed,
we asked for declaratory or injunctive relief, so | think
that is available, and it is a practical and proper form
of relief in this case.

QUESTION:  The only point | was really want --
you -- you do not understand the dissenters in the Ninth
Circuit to have gone that far, though, do you?

MR. FRIED: How -- how far, Justice Stevens?

QUESTION:  To have held that you're entitled to
injunctive relief.

MR. FRIED: They did not go that far. They --
no, they did not. No, they did not.

QUESTION: In fact, they specifically said this
equitable relief would not enjoin takings, but would
sinply stop Washi ngton Suprenme Court fromrequiring the
LPO s to conply with the I COLTA rul es.

MR FRIED: Wll, if the injunctive relief,
whi ch we asked for -- and here in the -- the conplaint, |
believe, is on page 100 of the -- 100 of the joint
appendix. | think it's on -- no, I"'msorry. It's -- yes,
inthe -- in the joint appendix. W ask specifically for

i njunctive and declaratory relief in general.
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Now - -

QUESTION:. M. Fried, what plaintiffs have
standing to ask for injunctive relief in this case?

MR FRIED: Certainly Brown and Hayes. There's
a question whet her Daugs and Maxwel | do, but certain --

QUESTION: But in the -- in the conplaint was an
i njunction sought on behalf of Brown and Hayes?

MR FRIED: Yes. An injunction was sought in
general. A general injunction was sought. [|'msorry.
I"mnot putting nmy hand on the -- on the section in the
conpl ai nt, but --

QUESTION: | -- | thought it read to the
contrary, that it was on behalf of the LPGCs.

MR. FRIED: It was on behalf of the LPGs, but
then finally -- yes. Now | have it. Thank you. |In the
joint appendi x on page 30, we ask specifically that they
permanently enjoin the defendants. This is paragraph 3.
So we asked for that relief, yes.

QUESTION:  And -- and you ask for it now on
behal f of Brown and Hayes, not --

MR. FRIED: W certainly do.

QUESTION:  -- on behalf of the foundation.

MR FRIED: W -- we ask for it on behalf of any
and all parties in this case.

QUESTI ON: M. Fried, the question that Justice
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Stevens raised, which | was then addressing, was not what
was in your conplaint, but what was the position of the
di ssenting judges in the Ninth Crcuit. And | read from
that dissent -- so you are clearly asking for something
that the dissenters did not say you would be entitled to
when they said --

MR. FRIED: W are asking for nore than the
di ssenters woul d have given us. That is correct, Justice
G nsburg.

QUESTION: Yes. They said the equitable relief
woul d not enjoin takings.

MR FRIED: Yes. W are asking for nore than
that. W are asking for it because it's very clear on
this Court's precedents that where conpensatory relief
woul d be inpracticable, or is not contenplated in the
program an injunction is -- is proper. And this Court
has on numerous occasions in very simlar cases granted
injunctive relief.

QUESTION:  You -- you mentioned your conplaint,
and then we have this passage in the dissent. Wen did
the idea of an injunction of the takings -- when was that
squarely presented to any court? Because it would seem
that if you had presented it, that this is rather curious,
what we get in the dissent.

MR FRIED: It's been presented throughout,
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Justice Gnsburg, and in fact, in the Fifth CGrcuit case,
which is virtually identical to this case, not only was it
presented, but an injunction was granted. And exactly the
i njunction which we received --

QUESTION: If you just could tell me at what
poi nt you nmade it clear to the court that you were seeking
not what is described here, that is, that the -- that the
i njunction woul d be addressed to the conpliance of the
LPOs with the I OLTA rul es.

MR. FRIED: | think that the -- | submt,
Justice G nsburg, that that paragraph, which | have read
to you, nakes that clear.

QUESTI ON:  But that paragraph --

MR. FRIED: And in the summary -- and I'm-- |I'm
informed that it was al so nade clear in our summary
judgnment notion. So that the courts were well aware, as
the conpl aint should have nmade them aware, but al so were
wel |l aware that we were seeking an injunction for al
parties in all respects. And after all, that is precisely
the relief that was obtained in the Fifth Crcuit case.

QUESTION. Let -- let nme see if | can help you
get to the other major parts of your case by asking this
question.

In Loretto, could the property owners have

obt ai ned an injunction against piercing the building for
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the little antenna or the wire on the grounds that there
was no conpensation? | doubt it. | would think the
government, after Loretto, would continue to be able to
poke the holes in -- in the wall -- or nmaybe I'mwong --
even though conpensation was negligible. Could there have
been an injunction there, and if the answer is, well, no,
why can there be an injunction here? And naybe that gets
you to the --

MR. FRIED. They --

QUESTION: -- the nature of the taking that
occurred in this case.

MR FRIED: The -- | think that's exactly the
reason. |If there were an -- if there is conpensation in
this case, exactly as the Court said in Eastern
Enterprises, it would -- in effect, conpensation being
dollar-for-dollar is the equivalent of shutting down the
program And that was the case in Wbb's as well.

| -- 1 mght just nmention, Justice Kennedy, that
t he respondents throughout this case say that the Eastern
Enterprises case, which is very inportant to our
injunctive claim was really only a plurality. There was
not a mpjority for the Court. | don't believe that the
fifth Justice, which was yourself, disagreed with the
remedy.

And indeed, the fifth Justice said that this was
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not a takings case -- Eastern Enterprise -- because unlike
this very case we have, this was not the -- the -- you

said, rather the exaction is a forced contribution to

general governnent revenues. |I'msorry. |'mreading the
wong -- |I'mreading the wong passage.

In the Eastern -- Eastern Enterprises case, you
said that the reason -- the reason that you didn't think

that was a takings case was that a valuable interest in an
i ntangi bl e or even a bank account or accrued interest,
which is, of course, this case, had not been appropriated.
Wll, this is a bank account and accrued interest --

QUESTION:  Wel |, what about ny hypothetical on
Loretto? | -- | take it Loretto establishes that there
was an invasion, a taking --

MR. FRI ED:. Yes.

QUESTION: -- but let's -- let's assune that the
conpensation was just so mnimal it just really couldn't
be calculated. It was 10 cents or something. Could you
have had an injunction against installation of the
antennas in Loretto on the ground that the conpensation
can't be figured? | think not. And if that's -- if ny
conclusion is right about that, how is your case
di fferent?

MR FRIED: M -- our case is different because

in this case, as in Webb's, as in Eastern Associates, to
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gi ve conpensation is to sinply erase the program Wile
in the case where physical property is taken, to give
conpensation still leaves it open to use that property
while -- where what you have is noney and you mnust make
conpensation for that, then to nmake conpensation for a
dollar is to pay a dollar. That's what the Court said in
Eastern Enterprises.

QUESTI ON:  Why doesn't that just prove that you
have the wong clause of the Constitution? That is, your
cl ause of the Constitution, the one you're pushing, says,
nor shall private property be taken for public use w thout
just conpensation. Foreseeing that you can take the
property for public use, you just have to pay noney for
it. Just conpensation.

Now, if paying the just conpensation can't work
out, or it's too hard or, you know, the person doesn't
have enough of an interest to get anything, that doesn't
mean the government can't take it. It just -- if there's
something wong with it, it means that that that which is
wong with it is that it violates the Due Process d ause,
not the Just Conpensation C ause.

MR. FRIED: That would be correct if Wbb's had
been a due process case, but it was not. It was a takings
case. And in Webb's, they didn't say you can take that

interest so long as you pay just conpensation for it.

10
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They say, you've got to stop.

QUESTION: Then the rationale -- you'd say
even -- | nean, occasionally sonme case does have sonething
that's a little hard to follow, but the -- the theory that
that is consistent with the Just Conpensation C ause,
rather than the Due Process C ause, is?

MR. FRIED: That it makes no sense. |It's not
that it's hard to calculate. W would be happy to argue
how you woul d calculate it. The point is that to
calculate it and to pay the just compensation is to shut
down the program It makes no sense. There's no program
| eft after you have paid just conpensation.

QUESTION:  Yes, but if -- if it is showmn -- and
I guess we don't know here because it hasn't been
determined. |If it is shown that no conpensation is due
because it woul dn't have earned or produced anything, then
howis it a taking? | mean, that's -- because the Taki ngs
Clause refers to the taking w thout just conpensation. |If
t he conpensation is 0, howis it a taking?

MR, FRIED: The conpensation is not 0, and the
prem se of the --

QUESTION. If. If it were, how-- howis it a
t aki ng?

MR FRIED: If it were. But the --

QUESTION:  Well, then what is your answer? |Is

11
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it ataking if the just conpensation is 07?

MR FRIED: Yes. It is ataking, but it is --
as the -- because this Court --

QUESTION: Howis it in -- in the | anguage of
the cl ause?

MR. FRIED: Because this Court in Phillips has
hel d that economic -- that -- that there is private
property and it has value even though it has no realizable
econom ¢ val ue.

But we do not concede that there is no economc

val ue here, and the fact that it could not have earned

interest --

QUESTI ON: But that has not been determ ned, has
it?

MR. FRIED: Yes, it has. It has been
determned. It has been determ ned and conceded by the

respondents that there is interest in this case of $5
and $2. They go on to argue, ah, yes, but absent the

| OLTA program that woul d not have been earned. This
Court in Wbb's specifically addressed that point and
said, we accept the proposition that apart fromthe
statute, Florida | aw does not require that interest be --
be earned on registered deposits. So it was quite clear.
This is just another version of --

QUESTI ON:  But weren't those gross figures

12
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rather than net figures? Those --

MR. FRIED:. Those are gross figures, yes,
Justice Stevens.

QUESTI ON:  But can we assune, along with
Justice O Connor's question, that there's no net loss to
the property owner? W assune the -- the interest is
the -- goes with the principal, and therefore it's
property, and property has been taken. But has there been

any net loss to the person fromwhomthe property has been

t aken?

MR. FRIED: Perhaps and perhaps not. Let's say
that there has not. | -- we argue that that does not
matter. It is the gross -- it is the gross interest that
isin -- involved here --

QUESTION: Even if it had beéen --

MR FRIED: -- and that is the point --

QUESTION: Do you agree if it was a taking and
you were to get just conpensation, you would get the net
| oss rather than the gross | o0ss?

MR FRIED: No. W would get the gross | oss.
| think the --

QUESTION:  You -- you again, M. Fried, are
goi ng quite beyond the position of the original panel,
| ater the dissenters in the Ninth Crcuit, who made it

clear -- and this is on page 83a of the original panel

13
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decision -- that said, just as a client is not entitled to
the full amount that a | awyer collects for him but only
that anount |ess the | awer's reasonabl e expenses and
fees, so just conpensation for the interest taken by

| OLTA, after | OLTA causes the interest fund to exist, is
something less -- is sonething less -- than the anmount of
the interest.

MR FRIED: That is what the dissent says.

We do not agree with that.

What we agree with is what this Court said in
Phillips when this Court said that -- and it used the
exanple of the rents -- the governnment may not seize rents
received by the owner of a building because it can prove
that the costs incurred in collecting the rents exceed the
anounts collected. |[If the argunent that's being nmade now
were correct, then that statenment woul d be incorrect
because it woul d nmean --

QUESTION:. Well, isn't the difference --

MR. FRIED: -- that the governnent may seize
those rents.

QUESTI ON: Isn't the difference, M. Fried, that
inthe -- in the rent exanple, what the -- what the
menbers of the Court were assuming was that if sonebody
wants to be a bad busi nessperson, he's perfectly free to

do it, and until he goes bankrupt, or |oses the property,

14
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he can collect the rent.

The situation here is different because the
situation here is such that there's nothing to collect.
The -- the way the background principles of the banking
statutes are set up, or -- which are effected by the
banki ng statutes nmeans that the -- the rent, the penny,
the interest, never gets to the person who owns the
principal. And isn't that why -- isn't that exactly why
Phillips does not determine the result in this case?

MR. FRIED: | think not, Justice --

Justice Souter, because the Court in Phillips said
specifically this interest -- so it assunes there is --

this interest is the private property of the clients,

Brown and Hayes. It said that this is -- that's what this

Court said. It is their property. Now, it doesn't
di sappear as their property because they would incur
expenses in collecting it.

QUESTION:. Well, | may not be the -- the best
expert on what the -- what the majority neant by that.

(Laughter.)

QUESTION:  But | think thought what the mpjority

neant by that was that when you aggregate, as -- as is the

case in these | OLTA accounts, of course there is a
fractional sense that is attributable to every item

that -- a fractional sense of the interest that's

15
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attributable to every itemthat goes into the aggregation,
but it doesn't follow fromthat that any of that
attributabl e amount could ever be netted out and ever be
recei ved under the banking statutes by those individuals
to whomit is attributable. |If, in fact, it were the

ot her way, then the I OLTA schenme would force a separate
NOW account to have been set up

MR FRIED: The -- the Court certainly did not
say that any of that interest could be netted out and paid
net to Brown and Hayes, but it did say, quite
unanbi guously, that that interest -- not in some genera
sense, but exactly that interest -- was the private
property of clients, Brown and Hayes.

Now - -

QUESTION: But was it taken fromthen? So, |
nean, | -- | can see why you see Wbb is very, very
simlar, but the difference that | saw is that Wbb says
t he noney shoul d be deposited in an ordinary interest-
beari ng account, and here it's being deposited in a -- in
an account that is really the creation of the governnent's
programthat just couldn't have borne interest unless you
collect all these funds together. So without this
program the person couldn't have earned interest.

Now, has the governnent taken that? If they

have taken it, then why didn't the governnent take it when

16
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they -- when they tax it. Suppose the tax law was illega
because it's very unreasonable. Wy wouldn't that then be
a taking? Wiy wouldn't the governnent take it when the
governnent has a currency reg that inposes certain
condi ti ons upon the use of that interest?

I"mback to the same point. Wiy isn't this
really a due process problem not a takings problenf

MR. FRIED: Wll, that's a -- | nean, that is --
that is an argunent which depends on traversing the
prem se established by this Court in Wbb's and Philli ps.

QUESTION: That's why | -- | said the difference
in Webb's is that in Wbb's it's an ordinary interest-
bearing account. Here it's an account that is nonexi stent
wi t hout the | OLTA program coming in and saying we will put
funds together, and those funds coul d not have earned
interest on their own.

MR, FRIED: Well, that is the argunent that the
Solicitor General made in Phillips, that this is
government -created property, and it was rejected.

QUESTION:  |I'm naking the sane argunent in
respect to taking.

MR FRIED: And it was rejected by this Court.
It was rejected.

QUESTI ON:  But do you agree with that -- that

prem se? Couldn't a -- a group of attorneys or rea

17
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estate brokers formtheir own consortiumand say in order

to avoid wasting this interest, we're going to put the

interest in a special fund and we'll give clients a check-
off systemwhere we'll expend it the way they want?
Private -- private enterprise could do exactly what | OLTA

is doing, could it not?

MR FRIED: It mght very well

QUESTION: If -- if the governnment let it, and
just because the governnent doesn't want to let it,
doesn't nean the governnent has a right to do it onits
own. Isn't that your point, or isn't it --

MR FRIED: Well, that is -- that's one of the

poi nts.

QUESTION: Well, it could do it theoretically,
but as a practical matter, conputing the -- the various
payouts would -- would be so expensive that -- and the
payouts so small that it's just not practicable. Isn't
that --

MR FRIED: If | could just address the
gross-versus-net point. The interest to which we are
entitled, to which the clients are entitled, is -- it was
cal cul ated by respondents -- $5 and $2. That is the
amount to which they are entitled. It may well be that

al ong the way, the accountants will say, fine, and we'd

li ke $3.50 of that, and the | awers may say, fine, and we

18
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want actually $4 of that. And it may well be that at the
end of the day they don't have any noney. That's not any
of the governnent's busi ness.

QUESTION:  But that -- that was not the position
that any judge has brought so far because the original
panel that held in your favor said, yes -- and | don't
want to repeat nyself, but sonething less. It would be
sonething | ess than the anount of interest.

| have a question that -- that's puzzling ne
about this theoretically we could have it separate.
| thought that the programcan only work, as far as the
tax law is concerned, if the client has no control over
the disposition of --

MR. FRIED: That is correct.

QUESTION: -- that interest.  If the client has
control, then it's taxable to the -- then it -- interest
i ke any other interest would be taxable.

So, here, the IOLTA has this peculiar aspect to
it. You can it's interest belonging to the client, but
that client has no right to dispose of it as long as it's
goi ng to be nontaxabl e incone.

MR. FRIED: The client has a right to di spose of
it, but -- or ought to have a right, under the
Constitution, has a right to dispose of it --

QUESTION: But then it would be interest --

19
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MR. FRIED:. -- but he will pay taxes.
QUESTION:  Yes. But that's another --

MR. FRIED: That's -- that's life.

QUESTION: -- another -- | would like to go back
to a very basic question, and it's -- it's essentially
this. If you had not -- no IOLTA programw th the tax

advant age that you get that nakes the whol e thing work,
and we went back, we just got this injunction, stop it
all, it seens to nme the big gainer, the person who is
really benefitting, and who lost the last tine around is

t he bank because the bank had the free use of these funds,
and | OLTA cones along and takes it. It really takes it
away fromthe banks. And then if you succeed, it goes
back to the bank. AmI| right that that's the --

MR FRIED: It may. |t may go back to the bank
which, in a conpetitive industry, would presumably work
its way down to the -- to the clients, but | don't need to
make that argunent.

QUESTION:  Why -- why don't you, though, have to
nmeke exactly the sane argunent if | OLTA goes down the
drain -- conpul sory | OLTA goes down the drain on your
theory? Wy don't you have to nake the same argunent
about the -- the background governnent regul ation which,
in effect, gives the interest to the bank?

MR, FRIED. It doesn't give the interest to the

20
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bank.

QUESTION:. Sure, it does. It says, |ook, bank,
you can take in noney, but you can't pay out any interest
on it. You can't pay out interest on a straight checking
account and you can't pay out NONinterest to a
corporation. Therefore, in effect, you get to keep it.

MR FRIED: Well, the --

QUESTION: And the -- the effect of that, it
seens to ne, is just as much to deprive your client of the
$5, if there is any deprivation at all, as -- as it is to
deprive it when it says I CLTA gets it instead of the bank.

MR, FRIED: Yes.

QUESTI ON:  Except your -- your client is not
conpel l ed by -- by those banking regul ations to deposit
any noney in the bank, is he?

MR. FRIED: No, it is not.

QUESTION: And your client, | suppose, is not
conpel l ed to engage in this consensual transaction with
t he broker.

MR FRIED: It is -- the client is conpelled to
engage in it if he wishes to buy and sell real estate.

QUESTION: And the client --

MR. FRIED: He's not conpelled to buy and sel
real estate.

QUESTION: And the client is conpelled to
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deposit the noney if it wishes to get banking services.

But in no instance -- either the I OLTA case, or the

background regs case -- does the government say to the

person w

bank, or

th $10 in his pocket, you' ve got to put it in the
you've got to spend that noney on real estate.
MR. FRIED: Well, indeed, not.

QUESTION:  But the conpulsion is the sane one

way or the other.

QUESTION: | think -- | think the point is

that -- that your client nust -- nust be willing -- what

isit --

nmust deposit noney in the bank if he wants to

deposit noney in the bank. That's the conpul sion here.

he wants

he want s

MR FRIED: He nust --

QUESTI ON:  He rnust deposit noney in the bank if
to deposit noney in the bank.

MR, FRIED: He nust deposit noney in the bank if

to buy and sell real estate, the way you have to

pay noney to a grocer if you want to eat.

rebuttal.

If I may, 1'd reserve the bal ance of my tine for
Thank you
QUESTION:. M. Burnman.
ORAL ARGUMENT OF DAVI D J. BURMAN
ON BEHALF OF RESPONDENT
LEGAL FOUNDATI ON OF WASHI NGTON

MR. BURMAN:. Justice Stevens, and may it pl ease
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the Court:

| would like to start with the question that
Justice O Connor posed because | think it goes to the
heart of the flawin plaintiffs' case. There is an
i ndependent requirenment -- an independent element of their
cause of action which is that they show that there was
just conpensation due and denied by the State of
Washi ngton. That has not happened here.

QUESTION: So the position of the State of
Washington is that it can take any property so long as it
doesn't have -- so long as conpensation can't be
cal cul at ed.

MR. BURMAN. No. The position is that there is
no unconstitutional taking if we would pay conpensati on.
Certainly the -- the plain | anguage of the cl ause says the
property may be taken.

QUESTION: Doesn't -- doesn't the State have
some duty to recognize that the Constitution protects
property and it shouldn't take property that doesn't
belong to it?

VMR, BURMAN: In certain circunstances, the Just
Conmpensation C ause acts a shield.

QUESTION:. So -- so if you can get it --

MR. BURMAN:. The process mght well --

QUESTION: So if you can get away wth taking
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property just because it can't be valued, then you can
take it.

MR. BURVAN: That is not --

QUESTION: That's the position of the State of
Washi ngt on.

MR. BURMAN. That is the position of this
Court's cases, not the position of the State of
Washi ngt on, which does not go that far. Qur position is
that --

QUESTION:. Well, there m ght be sone due process
claim mghtn't there?

MR. BURVAN: One was not stated here.

QUESTION:. W're trying -- what -- what we're
| ooking at here is a takings claim

MR. BURMAN: Correct. Oher plaintiffs m ght
wel | have a due process claim These plaintiffs nay well
still have a First Amendnment claimsince their rea
conmplaint with this is their subjective ideol ogical one,
subj ectivity which this Court has said is not the business
of the Just Conpensation d ause.

QUESTION: Once again, | -- $5 and $2. It's not
a whole | ot of noney, but it's their noney. Wy -- why do
you say it can't be cal cul ated?

MR. BURVAN:  Under this Court's cases, it is not

their nmoney. The Court has been very careful to say that
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what we | ook at, because the Just Conpensation Cause is a
type of indemity provision that is worried about
responding with -- to | oss of pecuniary or nonetary

value -- the Court in the parcel aggregation cases, such
as Boston Chanber and Sage, made it very clear that if it
is not econom cally practicable, if the costs of
aggregati on woul d exceed the benefit, there is no just
conpensati on.

QUESTION:  But you're -- there you're talking
about sonething that has to be sold for noney. This is
quite cal cul able. W know exactly how rmuch interest was
pai d, and we know that that interest bel onged -- under our
case law, belongs to these plaintiffs. Wat -- what is
the problen? $5 and $2.

MR. BURMAN:  Answering the question of whether
it's property, as the Court made clear in Phillips, does
not answer the question of whether there is a taking, or
the question of whether there is just conpensation.

QUESTION: Well, who has the $5 and $2?

MR. BURMAN:. The governnent does, as it had the
addi tional value in the cases such as the Boston Chanber
case, and in --

QUESTION. M. Burman, am|l right? 1It's not
$5 and $2. That's gross. And with the --

MR. BURMAN. That is gross. And, in fact, in
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Webb's, the very case they rely upon, the Court said the
government can deduct the cost of protecting that noney
bef ore you cal cul ate what is due. That is exactly what
happened - -

QUESTION: Right. That's why he says he wants
the injunction.

MR. BURVAN: Webb's did not have an injunction

QUESTION: | know it didn't. It didn't need it.
And his point was -- his point was that since -- if you
could theoretically give the conpensation, which is
i mpossi ble for the reason you say --

MR BURVAN. It's --

QUESTION: It's inpossible. They' re not
entitled to anything in cash. But look, if you could do
it theoretically, there would be no nore program so give
us an injunction because it conmes to the sane thing.

VMR. BURMAN:. \Where the textual |anguage is just
conpensation, and where the value is econom c or pecuniary
or nonetary loss, as this Court's cases often say, it's
not just that there is no way to renedy this problem
There is no renmedy called for by the Constitution. The
renedy is just conpensation. | take this --

QUESTI ON.  Suppose -- suppose there were a State
in which a group of lawers or real -- people with rea

estate accounts got together and say, we really should
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pool this interest and we'll give our clients a choice of
four different things that they can allocate the noney to.
And we're just going to do that as a service, and we think
it's good business. Actually we mght -- the conpany that
does this m ght nake a few doll ars thensel ves.

If that were in place, could the State of
Washi ngt on do what it does now, say, you know, this | ooks
like a good idea? W think we'll take it for what we
li ke.

MR. BURVAN: That may be a very different case.
These plaintiffs have never tried that. That is not their
conplaint. They nake no allegation --

QUESTION:  But can -- do they even have the
possibility of trying that given the regulation that you
now have?

MR. BURMAN:. Actually, we don't know that.

QUESTI ON:  You' ve taken away, in effect, a
busi ness opportunity, have you not?

MR. BURVAN: No. We don't know that that's the
case because they've never presented it to the State
suprene court.

QUESTION: Well, it's certainly profitable for
you to do it. Wy do you think you can do what private
busi ness can't?

MR. BURMAN. Qur burden is not to cone up with
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hypot heticals for other cases that they m ght bring.
These two plaintiffs brought their case.

QUESTION:  Well, your burden is to answer
hypot hetical s --

MR, BURMAN.  Yes.

QUESTION: -- that establish whether or not a
property interest is being taken in violation of the
Constitution here.

MR, BURNMAN: Correct, Your Honor.

QUESTION:  And you say that sinply because it
can't be conputed, A because of the snmall anobunts, and B
because of the governnent's unique program that it is not
property anynore.

MR. BURVAN:  And the difference is what is
uni que about the government's program and what Boston
Chanber says would be relevant, if individuals could do
it, was aggregation that reduces the transaction costs.
In a hypothetical where --

QUESTI ON: Now, does -- does this nean --
let's -- you know, banks pay higher -- higher anmounts for
certain deposits above a certain anbunt. And you're
saying that if the governnent passes a | aw that says
| have to -- | have to deposit ny $5,000, together wth
ot her people's $5,000, thereby getting additional interest

for all of it -- right -- you can keep the interest
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because | wouldn't have gotten it anyway.

MR. BURVAN:  Justice Scalia --

QUESTION:  What a -- what a wonderful scam

(Laughter.)

MR. BURMAN. There is an el enment of conpul sion
there that is not present here, and there is no -- you --
you posit no regulatory purpose. This arose out of a

cl ear regul atory purpose to --

QUESTION: | don't care if there's a regulatory
pur pose or not. | mean, that -- that may go to sone
other -- sonme other elenent, but as -- as to whether

you' ve taken ny property, the interest was paid because of
ny $5,000, and then you cone back and say, oh, yeah, but
you woul dn't have gotten that much because you woul dn't
have been -- well, that's true. | wouldn't have, but the
fact is | was in with those other people and | did get
them nore noney, and that nore noney is mne.

MR. BURMAN. And -- and they should present that
argunent. It nmay well be that they could cone up with a
schene that woul d reduce the transaction costs and create
a net value, and the plain |anguage of the rule says if
t hat happens, the |lawer has to honor it.

QUESTION: They're -- they're arguing --

MR BURMAN. It is the lawer's obligation.

QUESTION:  All right. I think they' re saying, |

29

Alderson Reporting Company
1111 14th Street, N.W. Suite 400 1-800-FOR-DEPO Washington, DC 20005



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

agreed with you. You know, | agreed with you. But |
wote a dissent. So they're saying that was a dissent.
You lost. Now, it is the aw of the United States that
this is property. Indeed, it is their clients' property.

Now, you tell ne on that assunption, since |
lost, why is it not a taking of that property for which
they are entitled to just conpensation, and, in this case,
the just conpensation would have to take the form of an
injunction. Now, unless -- I"'m-- |I'manxious to hear the
answer to that point.

MR. BURMAN.  You lost only on the question of
whet her the majority should have | ooked at those
additional elenments. The nmajority was very clear to say
we express no opinion. W state no view on these other
questions. That would be nonsensical if in fact it
follows automatically fromwhat the majority said, but
clearly that's not the case.

QUESTION: Good. So tell me why it doesn't.

MR. BURVAN. Wth respect to the injunction
guestion, if | could junp ahead to -- to that part of your
hypot hetical, Eastern Enterprises, we believe, is a
different situation where, as in the Youpee case, the
Court basically said Congress could not have intended this
circularity, and so we are not going to read the statute

that way. This is different when you have the State, and
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it's different where, even the dissenters in the Ninth
Crcuit below admtted that the amount due, if any, is
going to be snaller than the gross interest. 1In cases
such as Wbb's, in cases such as Sperry, even in Phillips,
the Court seened to acknow edge that the deduction nade
sense.

QUESTI ON:  But Justice Breyer's question | think
was, is there or is there not a taking of property here?

MR. BURMAN. There is property. W believe
there is no taking, and M. Dellinger will address that
perhaps nore directly than I will. But it is --

QUESTION:  How -- how woul d you define what's
happened to the property? It's been regul ated out of
exi stence?

MR. BURMAN: The property was transferred, just
as in Connolly, just as in Eastern Enterprises.

QUESTION: Ch, it's been transferred but not
t aken.

MR. BURMAN. Correct. It has not been taken by
applying the nmulti-factor test that the Court says applies
when you have a transfer of dollars, which is what
happened in those cases. And when you apply that test,
these plaintiffs admt no investnment expectation, no net
econom c | oss.

QUESTION: It -- it seens to ne an odd rul e that
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it's not a right of the owner to decide to whomthe owner
can transfer the property.

MR. BURVAN:. These owners transferred the
property to an internmediary on its way to a third party.

It would be a really odd rule if sonehow the right to

excl ude was i ndependent of the econom c val ue of nobney.
Just as interest may follow principal, it would nake sense
that the right to exclude has to foll ow the econon c val ue
when you send it to an --

QUESTION:. M. Burman, |let me ask you sonething
as a practical matter. |If the Court disagreed with you
and concluded there was a taking and they were entitled to
sonme relief, can the problem be solved by sinply adding a
little explanatory provision in the proposed escrow
instructions, that if you don't want your noney in the
conmbi ned account, you can do sonmething else with it?

MR. BURVMAN. The -- the --

QUESTION:. O herwise, it's going in the ICOLTA
account .

MR. BURMAN:. The problemif -- as | understand
it, is that if you give the client the right to opt out,
the I RS says that becones taxable. W're not saying that
you net out the taxes --

QUESTION: It would becone taxable to the person

opting out.
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MR. BURMAN: Correct, and that --

QUESTION:  But not to everybody else. |If the --

if -- if the person entering into the escrow says, having
understood it, look, if I opt out, I'mnot going to get
anything, so | don't care, you can do this, wuld -- could
it still function?

MR, BURMAN. It -- | believe it might well be

able to function, and | think it's inportant that there's
no conpul sion --

QUESTION: How could it? They're client --

QUESTION: Are you sure it's not taxable to the
person who opts out?

MR BURMAN. It is -- it may be taxable to the
person who opts out.

QUESTION: Not to the others?

MR BURMAN. It may not be to the others.
| don't know the --

QUESTI ON:  Why not? Because that person woul d
have di sposition either way.

MR BURMAN.  Ch, if they had the right. You --
and -- you're correct.

QUESTION: And -- and in order to have this
schenme work, the client cannot have any control over the
di sposi tion.

VMR, BURMAN: | stand corrected.
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QUESTION: So you couldn't do -- you couldn't do
this --

MR BURVAN: And it's not the tax that needs to
be netted out. It's the cost of individually recording,
tracki ng, paying, and reporting to the IRS that eats up
t hese nom nal amobunts. That is the problem here.

If I could nake one correction to something
M. Fried said. There is no compul sion here. You don't
have to go to an escrow agency that has an LPO or a
| awyer. You can go to one that does not have one. In
Washi ngton and many States, that's the case. There is no
compul si on here --

QUESTI ON: Except correct one -- or explain one
thing to ne. | thought that if it netted out so that
there was no net anbunt available to the depositor,
that -- | nean, the other way around. |If it netted out
that there was -- sonething was due, even 5 or 10 cents,
then that woul d be inproper, and you'd have to give them
t he noney back.

MR. BURMAN:. Absol utely. Banks effectively
encunber interest with their charges. That's what the
plaintiffs' conplaint alleges. They say prior to | OLTA,
banks paid no interest. They bundl ed and effectively
encunbered it there. Wen required to separate it out, |

can guarantee you, you won't be allowed to go to a bank
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and say, |I'd like to withdraw ny $100 and ny 5 cents of
interest and maybe I'I|l pay a year $5 in service charges
later if | feel like it. That does not happen. This is
noney that is encunbered, and you should | ook at the net
anount .

If there is no value lost, there is no taking
under this Court's cases.

Ki mbal | Laundry could not be nore clear. In

Ki nbal | Laundry, the Court said for any --

QUESTION: -- back to nmy example. M exanple of
you -- you conpel a bunch of people to -- to
contribute $5,000 apiece. No nmoney lost? | could not
have made that -- that additional -- that additional

interest on the $5,000. So It's perfectly okay for the
State to say, hey, you know, this -- this interest is
ours. W made it on your noney, but you couldn't have
gotten it otherwise. That seens to ne extraordinarily
st range.

MR. BURMAN. |f you conpelled themto do it,
that might be a different case. It is M. Fried's
proposal, which I believe if he had a narrower argunent he
woul d have nade it, but he gives you the radical and
startling argunment that you only | ook at the gross anount
and even -- and that even if there is no net val ue due,

which in case after case -- such as Kinball Laundry and
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Marion & Rye -- the Court has said, if no econonic val ue
lost, no fair market value, no violation.

Here you have a perfectly functioning market.
The banks. They decide what is the fair nmarket val ue of
the tinme value of noney and they encunber it within the
costs --

QUESTION: Well, it's not a perfectly
functioni ng market when you have Federal and State
regul ati ons.

MR. BURVAN: That's part of the baseline that
t hey do not chal |l enge.

QUESTION: If that's your definition of a
functioning market, the -- it's the Federal Governnent
that says it has to be deducted -- it has to be spent for
charity purposes.

MR BURVAN. It's --

QUESTION:. And | take it that regulation isn't
attacked. |1'mnot sure why.

MR. BURMAN. Correct. They do not attack it.
It's the Federal Governnent that creates a tax systemthat
requires a |l ot of record-keeping. They do not chall enge
that baseline cost, and our argunent is that for that
reason, there is no value lost, no violation --

QUESTI ON: Now, what choice did the plaintiffs

have in going into this arrangenent or not?
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MR. BURMAN. As in Yee and PruneYard and Fl orida
Power, the plaintiffs voluntarily went into a transaction.
They gave up their right to exclude. They gave up this
interest for an internediary for it to nove on.

QUESTION: If they wanted to engage in the real
estate transaction, did they have another choice?

MR. BURVAN:. Certainly. They could have filled
out the fornms thenself, and gone to an escrow agent that
did not enploy an LPO or a | awer.

Thank you

QUESTI ON:  Thank you, M. Burnman.

ORAL ARGUMENT OF WALTER DELLI NGER
ON BEHALF OF RESPONDENTS
JUSTI CES OF THE SUPREME COURT OF WASHI NGTON

MR DELLINGER: Justice Stevens, and nmay it
pl ease the Court:

To establish a violation of the Just
Conmpensation C ause, let's renmenber there have to be three
el enents. There has to be property -- established by
Phillips. There has to be a taking in the constitutional
sense, and there has to be a denial by the State of just
conpensati on.

M. Burman has suggested why that is missing in
this case because there has been no just conpensation

that's denied. The justices of the Washi ngton Suprene --
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QUESTION:  Well, but -- but that's the issue
before us. I'mjust not sure of a precedent which says
that if just conpensation can't be cal cul ated, the
governnent is free to take soneone's property for itself.
And -- and |I'mjust baffled by what that principle mght
be.

MR, DELLINGER: Justice Kennedy, it is a taking
when t he governnent takes your property wthout a
sufficient regulatory basis. And the conpensation they
owe you, if it is zero, and zero is paid, there is no
violation. | know it is sonewhat surprising since the
foundi ng generation was so wedded to rights of property,
but the Fifth Armendnment expressly confirnms the authority
of governnment to take property for public purposes, State,
| ocal, and National. They have to pay just conpensation.

If they take $1 million of your property and pay
you $999, 000, they've violated the clause. |If they -- if
your property is worth $10, and they pay you $10, they
haven't violated. And if it loses $10 in value, and it's
worth zero, then they owe you nothing. There's no denial,
no violation of the Fifth Arendment.

Prof essor Fried would say in that instance, if
t he val ue declines from$10 to zero, you enjoin themfrom
taking it. That's not the answer. The answer is that the

conpensation is zero.
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Now, in this case, by definition, as the
justices of the Suprenme Court of Washington -- insofar as
the English | anguage would permt it -- said we do not
want to take property that individuals could earn on their
own. They say at page 149 of the joint appendix fromthe
original | OLTA order, in adopting these amendnments to the
Code of Professional Responsibility, we nake clear that
those funds avail able for the | OLTA program are only those
that cannot under any circunstances earn net interest.

And they even were careful at page 165 of the
joint appendix to say that as cost-effective subaccounting
servi ces becone avail able, making it possible to earn net
interest on snaller amounts for increasingly shorter
periods of time, nore trust noney will have to be invested
for a client's benefit under the newrule. The rule is
sel f-adj usting. Unguote.

QUESTION: So you give -- you give the sane
answer to ny $5,000 hypothetical that your -- your brother
woul d. Right?

MR, DELLINGCER: My answer is that --

QUESTION: | nean, so long as the governnent
sets it up that way and | couldn't make any nore noney,

t he noney that the governnent makes on ny noney is the
governnent's. Right?

MR. DELLI NGER: Yes, because this Court's cases
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make it clear, Justice Scalia, that the anpunt of just
conpensation that is due is the amount of your loss. And
if your loss is zero, there's no denial of just
conpensati on.

QUESTION: | don't think the cases make cl ear
what you have to deduct fromit. Wat if -- what if it
woul d be clear that | would have had to have to sue for
it, and -- and | would have had to expend attorney's fees?
Does that all have to be deducted fromthe just

conpensat i on?

MR, DELLINGER: No. | would not -- | would not
count that as all. The -- the proper neasure is what a
willing buyer would pay a willing seller. In this
instance, | think, it's the -- what is taken is the

ability to use one's noney to earn noney for a period of
tinme. What would a willing buyer pay for that?

If I have a few thousand dollars to invest
for 72 hours and say to Professor Fried, you can pay ne
for the value of that -- ny right to earn that noney; if
he goes to the bank and the bank says, you can deposit
here for 72 hours, but when you cone back, you will owe us
noney, he's going to pay nme zero.

Now, if --

QUESTION: That's if you took his right to earn

interest. But that's not what you took here. You
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took $7. He did earn interest. It was not sone abstract
right to earn interest that was taken. What was taken
was $7.

MR, DELLINGER: | think that is a
m scharacteri zation of the facts, Justice Scalia, that the
noney that he put in, if invested at that rate, in a world
W t hout transaction costs, would have earned that anount
of nmoney, but that world doesn't exist in the -- in the
M | ky \Way.

QUESTI ON:  Whose noney earned the $7?

MR, DELLINGER: The $7 --

QUESTION: His noney earned it, didn't it? And
didn't we say in our earlier case that if it's his noney
that earned the interest, the interest belongs to hinf

MR. DELLINGER. That's not the case because
the --

QUESTI ON: M. Dellinger, isn't the -- isn't
it -- it's their noney that earned it. 1Isn't interest by
definition that which is netted out that the bank pays
you?

MR. DELLI NGER: Precisely, it's --

QUESTION: And if that is the definition of
interest, then there was no $5. There was no interest
earned on this anount. Isn't that --

MR, DELLINGER That is exactly correct,

41

Alderson Reporting Company
1111 14th Street, N.W. Suite 400 1-800-FOR-DEPO Washington, DC 20005



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Justice Souter.

QUESTION: O did -- did they -- 1'd like to --
just to spend a couple of minutes at some point addressing
t he question of whether -- whether the programtook it
fromhim That is to say, | guess there's a sense in
whi ch -- suppose a robber had conme and said to the
depositor, your noney or your life. | mean, what woul d
t he depositor have done? | guess he'd be dead. This
noney woul dn't have existed. Did he take it from hin®
Did he obtain it fromhin? There -- there is a problem
there that 1'd just like you to address.

MR, DELLI NGER: Justice Breyer, | think the
cases make it clear that you look to what a willing buyer
woul d pay a willing seller.

QUESTION: That's conpensation, but | wonder
what about -- | nmean, there is a sense in which the
program took the noney, but who did it take it fron? Did
it take it fromthe property owner? 1Is there a sense --
or do you concede the point that there's a taking?

MR. DELLINGER: The noney that is -- the noney
that is acquired -- taken in the conmon | anguage sense --
conmes fromthe noney that is generated by the pool of
funds. It's not noney that could have been paid to the
i ndividual client. And these rules make it clear that if

you could pay it to the individual client, because you
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can't -- you can't find out who he or she is, or allocate
the noney to them So it has no net val ue.

QUESTION: | thought we decided that issue in
Phillips. | nmean, you could argue that point --

QUESTI ON:.  Yes.

QUESTION:  -- but didn't we decide that point in

Phillips, that there was a taking --

QUESTION: | don't knowif we did that. | nean,
property --

QUESTION: -- and that the property did
bel ong --

MR, DELLINGER: Well, you -- you did decide in
Phillips that the interest was property, but you have to

| ook to what the value is.

QUESTI ON:  Sonebody' s property or the property

of -- of the --
MR, DELLINGER It is the -- it is the property
of the client, and if there is an -- a way of getting net

interest to the client, these rules require it.

Now, several of the exanples suggest --

QUESTION: M. Dellinger, does -- Washington has
the same programas in Texas? That is, if a mstake is
made, and this noney coul d have earned net interest, then
you can get a refund.

MR, DELLI NGER:  Absolutely correct. You -- you
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informthe | OLTA programthat the noney coul d have earned
net interest, and if that's true, the interest cones to
you.

Now, several of the exanples were in a sense
nore naked wealth transfers. What's different about this
program-- we've -- we've addressed the fact that
there's -- this third el enent of a denial of just
conpensation is mssing, but I do want to address the fact
that we don't believe that this is a taking because if you
apply this Court's Penn Central analysis, all of the
factors point in the sane direction, in addition to the
absence of investnent-backed expectations.

This is a programthat serves an inportant
regul atory goal of avoiding the appearance of self-dealing
by | awyers.

Now, it -- it raises noney for an inportant
cause. And we don't deny the inportance of that to the
program It is a cause -- ensuring equal access to
justice -- which enhances confidence in the system of
justice, and helps the petitioners and everyone el se who
uses that system

But the relevant regulatory interest noted by
the justices at the beginning of their process is that
where | awers are placing funds of their clients in a

bank, and the banks are in a position to benefit the
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| awyers, you have a risk of violating one of the first
principles of legal ethics that lawers are not to benefit
directly or indirectly fromtheir clients' funds.

QUESTION: So the -- so the property can be
m sused and the State can take the property. That's --
that's your fornulation.

MR, DELLINGER: That is not the fornul ation.
The -- the funds have to be taken fromthe bank. They
can't remain with the bank because of the serious ethical
problemthat was noted in the briefing to the justices
that the banks are earning interest and providing benefits
to the very lawers, or in the case the real estate escrow
agents who placed the noney there. |If you can't
econom cally return it to the client, if that cannot --
if that is not economically feasible, and you can't
ethically leave it with the bank, then it has to go
somewhere. |t doesn't have to go to IOLTA. It has to go
to sonme charitable use to avoid this ethical problem

QUESTION: Why can't -- why can't the private
system desi gn nmechani snms so that clients and attorneys can
desi gnate the cause to which they want it to go? Then
they' re having control over their property.

MR, DELLINGER: Well, there are two probl ens
with that kind of -- of client control. One is the tax

consequences to the client. |If the client directs where

45

Alderson Reporting Company
1111 14th Street, N.W. Suite 400 1-800-FOR-DEPO Washington, DC 20005



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

the funds go, the interest would be attributable to the
client.

And secondly, if you --

QUESTION:  Well, | suppose if the client
designated a charity, that would be a charitable
deduction. Maybe or nmaybe not.

MR. DELLINGER: That's correct. It -- it --
| think that goes to the right to control, and the
government often regulates the right to control one's
property, particularly in a heavy -- heavily regul ated
i ndustry such as banki ng.

QUESTION:. M. Dellinger, in -- in that --

I want to get clear on that exanple. |If there were such a
desi gnation, |eaving the tax consequence aside, isn't --
isn't it true on the facts under the Wishi ngton schene
that the cost of identifying the anount that would go to
the charity would be greater than that amount so that, in
effect, ultimately the -- the charity would net nothing,
there would be no tax, a tax return would have to be filed
saying zero. Is -- is that right?

MR, DELLINGER That is -- that is precisely
right.

Now, if you -- if you choose to have a law firm
do your transaction, but the client says, | want sone

ot her escrow agent, and not the | awer, then you don't get
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into | OLTA.

But here, | think we have a dispositive flaw in
that there is sinply no just conpensation. And the reason
there is no conpensation is that it's actually quite
conplicated to track and allocate all of these funds.

It may seemcounterintuitive that you can't allocate that

i nterest back. But in Texas, for exanple, if you |l ook at,
I think, footnote 2 of the -- of the brief of 49 State
bars, in Texas, where they nade $5.5 million, it was on
40, 000 attorneys' trust accounts that may have had as nany
as 1 mllion discrete deposits. And if we're wong

that -- and there's sonmehow you can allocate it back, you
do so.

Now, the --

QUESTION:  Well, you could have separate funds.
You could -- you could have four different funds that
attorneys could choose. You could choose Save the Wal es,
or help -- help litigation fee --

QUESTION:. O you can have an injunction.

MR DELLINGER: It is possible but it is not
required. | don't believe that the Fifth Arendnent has a
dog in the fight over -- over what charitabl e use the
State of Washi ngt on chooses when they serve this inportant
pur pose of naking sure that there is -- that there is not

this ethical conflict.
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There are really five different ways that we
could win this case, just -- because there are so many
pi eces on the ganeboard.

You coul d conclude that it's not a taking
principally because it has a valid regulatory purpose.

It's not -- two, it's not a taking because of
t he absence of any real investnent-backed expectations.

Three, even if it's a taking, we've established
that zero conpensation is due.

Four, even if you think some conmpensati on m ght
be due, they've never gone to the State -- not a single
client -- and tried to prove up the anmount of
conpensation, which is very nuch in dispute if you | ook at
their earnings credit analysis, unlike Eastern Enterprises
where we knew t he exact amount, it's very nmuch in dispute
whet her sone or all of those costs would have been borne
down.

And finally, even if you reject all our other
positions, you then reach an argunent that we don't need
to make because we believe in our other argunents, and
that is, why not treat this as a valid revenue neasure?
Unli ke the bad revenue nmeasures of Eastern Enterprises,
where the State, or the Government was inposing a
retroactive onerous burden on a few identifiable, known

people, here it's prospective, reasonably broadly based,
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and raises -- and nodest in the exaction. That |ooks even
as a financial transaction.

QUESTI ON:  Courts have the power to tax?

MR DELLINGER: |'msorry?

QUESTION: Courts have the power to tax?

MR, DELLINGER: Courts have the power -- and
ot her agencies often -- to inpose fees. That's a State
| aw i ssue, but whether it's an | OLTA assessnent, or a user
fee, or however you want to characterize it, if you | ook
at it like that, I'mnot sure why it doesn't stand up
quite well.

Whenever you're tal king about noney, you have to
decide why isn't this just a valid way for the government
to raise noney? And part of the Takings C ause shares an
overlap with the bill of attainder and the ex post facto.
Are you singling out a few individuals retroactively, as
Justice Kennedy focused on in Eastern Enterprises. Here
you're not. Anybody who chooses to engage in X will
pay Y. Wen X is a lot of people -- 40,000 in Texas --
and potentially all of us who do transactions, and Y is a
perfectly reasonabl e anobunt of noney, nonexistent in our
view, but mniml at worst under their characterization.

Thank you.

QUESTI ON: Thank you, M. Dellinger.

M. Fried, you have about 5 m nutes |eft.
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REBUTTAL ARGUVENT OF CHARLES FRI ED
ON BEHALF OF THE PETI TI ONERS
MR. FRIED: Thank you, Justice Stevens.

Just a few points. First, this is not a revenue

neasure. It is not a tax. It has never been argued to be
a tax. Indeed, if it were a tax, we would have no
conplaint. Indeed, it is our answer to the argunents

nmade, the dog-in-the-nmanger argunent that was made in the
court below, and the argunment nade by AARP, that if the
government wants our noney, they should get it the

ol d-fashi oned way. They should tax.

Now, the court said, and AARP said, it's
i nconvenient to tax because that cones with strings.
That's cal |l ed denocracy. They don't |ike the strings.
And so the bar association and the justices wish to
acqui re the noney.

QUESTION:. May | -- | shouldn't be taking your
rebuttal tinme, M. Fried, but are you saying that if they
did this by a statute, it would be perfectly okay?

MR FRIED: No, I'mnot saying that. |'m saying
that if they did it as a --

QUESTION. -- as part of the revenue code.

MR FRIED: -- as atax -- if they did it as a
tax because it --

QUESTION:. Well, it seens to ne the program was
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exactly the same, it was adopted by a |egislature, and had
the title tax on it.

MR. FRIED: Because in every jurisdiction and
certainly in the Federal Governnent, taxes have to junp
over certain hoops. There are institutional constraints,
and it's exactly those constraints that the justices and
the bar associations want to escape. They have told us
so. It's all --

QUESTION: I'mnot sure | know the answer to ny
question. |If they did exactly what | said, would it be
per m ssi bl e?

MR FRIED: It would be an entirely different
guestion. | wouldn't want to concede it, but it would be
a different question, and a harder one because this Court
has granted greater |eeway to tax, and the reason it has
is because taxation is a recognized institutional form
with [ots of institutional hurdles that the respondents do
not wish to endure. They wish to do -- do an end run
around t hem

Now, as to the regul atory purpose here, | think
it's sufficient to note that prior to | OLTA, there were
pl enty of regulations -- both of escrow agents and
| awyers -- to prevent themfrom self-dealing, and | awyers
were disbarred if they violated them This I OLTA neasure

was passed, and it was passed only as a way to rai se funds
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for legal services. So | think that the regul atory
purpose is an after-the-fact invention.

Now, also we do not say that it is inpossible to
val ue the taken here -- the anpbunts taken. |It's perfectly
possible. It's $5 and $2. |It's sinply inpracticable to
force Brown and Hayes to sue for it. That's the
inmpracticability. It's not inpossible. W do not say
that. And that's why cases |like Kinball Laundry are
conpl etely beside the point.

QUESTION:. M. Fried, may | ask you anot her
question that is troubling me about this, in addition to
the question of is it really the bank whose -- whose
econom ¢ gain has been taken? But this is a question
about the -- the class sets involved. Now, | know this
isn't a class action, but the injunction is going to be to
cover everyone in this group. And sonme of them nay be
outraged by this and others may say, we'd nuch rather that
| OLTA get it than the bank. So there's sonething
troubling about an injunction that's going to cover all of
t hese peopl e who may have very diverse views about what
they would i ke to see happen.

MR. FRIED: Yes, and the solution for that is
the political process rather than the process of judges
and bar associations raising revenue. And under the

political process, the result you describe happens all the
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time. 1t should not happen here.

QUESTION: I'mnot sure | understand that
answer. |f the choice is between the banks and | OLTA, and
sone of the people say we don't want to prefer the bank,
we want to prefer IOLTA. You're -- you' re nmaking the
choice for themin saying, you have to prefer the bank

because we're enjoining it.

MR FRIED: Wll, we're enjoining it -- we are
asking you to enjoin it because it is an illegal program
The result of the injunction, or a -- a declaration would

be what you descri bed.

QUESTION:. M. Fried, you may have anot her
mnute if you didn't get your rebuttal through.

MR FRIED: No. | -- 1 think that's --

JUSTI CE STEVENS: Thank you. °

MR. FRIED: -- sufficient. | thank the Court
for its attention.

(Whereupon, at 12:03 p.m, the case in the

above-entitled matter was submtted.)
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