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PROCEEDI NGS
(11:13 a.m)

CHI EF JUSTI CE REHNQUI ST: W' |1 hear argunent
next in Nunber 00-203, United States v. The C evel and
| ndi ans Basebal | Conpany.

M. Fel dman.

ORAL ARGUMENT OF JAMES A. FELDVAN
ON BEHALF OF THE PETI TI ONER

MR. FELDVAN. M. Chief Justice, and may it
pl ease the Court:

The question presented in this case is whether
back pay for purposes of the Federal |nsurance
Contribution Act, known as FICA, and the Federal
Unenpl oynment Tax Act, known as FUTA, whet her back pay
under those statutes is taxed in the anounts applicable to
the year in which it was paid, or the year in which it
shoul d have been pai d.

In our view, the plain | anguage of the statute
provi des a clear answer to that question. Al five of the
statutory provisions that are directly applicable to this
case base the tax on, quote, the wages paid during the
cal endar year, not the wages that should have been paid,
or woul d have been paid, or could have been paid if events
had been other than they were.

QUESTI ON: You know, | have just one big problem
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with your case, and that is the case fromthis Court
dealing not with the taxability, but with the cal cul ation
of benefits under statutes using the very sanme | anguage,
where we | ook back at the year when it should have been
paid in calculating benefits, and your opponent is going
to say, and has said in the brief, that it will cause lots
of disruption if we were to adopt your view in that area.
Can you have these statutes using the very sanme | anguage
and have a different interpretation for cal cul ating
benefits than you do for taxing --

MR. FELDVAN. Let ne just --

QUESTION:  -- the wages?

MR FELDVMAN: | have one caveat before | answer
the question, which is, actually the |anguage in nobody's
view, | think, is the same. The statutes that are at
i ssue here were not at issue in Nierotko. |If any
particul ar | anguage was being interpreted in N erotko, and
|"mnot sure it was, they tal k about --

QUESTION:  Well, but they both have | anguage
referring to wages paid.

MR. FELDVAN. Right, that's true, but they --
it's slightly different. They say cal endar quarters in
which it was paid, so it is slightly different, even the
provi sion that m ght have been applicable there, but
beyond that, the Court in N erotko based its decision on
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t he purposes of the Social Security Act in providing
security for people as they reach ol der age and as they
retire. The Court referred to that, and | think construed
the particular statutes it had there in terns of the
statutory schene in which it was found, which was a
security schene of that sort.

QUESTION:  Okay, but in answer to ny question,
are you taking the view that we can | eave that the way it
is and cal cul ate benefits --

MR, FELDVAN:  Yes.

QUESTION: -- the way N erotko suggests and not

be disturbed by the fact that it's a different view here?

MR. FELDVMAN. | actually think that there's no
problemat all. 1In the first place I'd point out that
that's the way it's been -- the Internal Revenue Service

since the tine of N erotko has taken the position that the
wages-paid rule is a statutory test for taxes. On the
ot her hand, the Social Security Adm nistration has taken
the view that at |east for statutory back pay, which
woul dn't apply to this case, but at |east for statutory
back pay they will allocate it back, and that's been going
on for 60 years, and it hasn't caused an enornous problem
In fact, it's caused no problemat all.
As far as the specific -- | nmean, | could go
t hrough sone of the specific exanples of problens that
5
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respondents say woul d be caused in the statute by their
view. For exanple, there is a -- an exclusion from wages
for noney that's paid to sonmebody nore than six -- on

disability, for disability nore than 6 nonths after the

person -- the enpl oyee stopped working for the enpl oyer.
Well, | don't see any problemthat is created by
appl yi ng the wages paid for taxes to that paynent. In

fact, the problem would be created quite the contrary.
Under the wages-paid rule, you | ook, you count 6 nonths
after the enpl oyee stopped working, which is what Congress
wanted to do. Paynents nade after that date are not
taxed. Paynments nade before that date are taxed.

Under respondent's view, you' d have to take al
the paynents that were nade after that date and try to
figure out whether they should have been paid, should they
have been paid earlier or should they have been paid
| ater.

QUESTION: Don't those records have to be kept
for social security allocation purposes, so the
enpl oyer -- to determ ne quarters of coverage, would have
to supply those records to the Social Security
Adm ni stration.

MR. FELDVAN.  Well, not quite. The Soci al
Security -- the issue arises, | wuld say, with |ess
intensity and frequency in Social Security for a nunber of
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reasons. One is that as a Social Security -- under the
Soci al Security scheme, they essentially permt you
either -- your choice, option of either going back or
usi ng the wages-paid rule, and therefore a | ot of cases,
since you have a choice a |lot of cases don't even ari se,
because they just use the wages-paid rule.

Secondly, under the Social Security schene,
because of the way that works, it's a lot |ess

significant, the allocation decision. Under Social

Security, all you need is 40 quarters of coverage in order

to be a fully-insured individual, and nost people already
have that, and it doesn't really nmatter whether it's in
the quarter that it would be paid or the quarter, or sone
other quarter it's allocated to.

In addition, under the Social Security schene,
your benefits are based essentially on your average annual
earnings. That's the way they're currently cal cul at ed.
It's just an average annual earnings. It doesn't really
matter where you allocate the wages, it won't make nuch

di fference for nost people's Social Security, because

you' re taking an average anyhow over sone many-year period

of time, usually.
Now, I"'mnot saying it will never nmake a
di fference, but the issue arises much | ess sharply and
with much I ess frequency in the Social Security context,
7
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but in any event --

QUESTION:  But ny question really is, are you
taking a position that the provisions, the FI CA and FUTA,
however you pronounce it, that those provisions dictate
the position that the Governnent is taking, or are you
sayi ng, yeah, they could have gone for symretry with
Ni erotko, but this statute could go either way, and our
consistent interpretation, the service's consistent
interpretation has been when it's paid is when it's
i ncome?

MR. FELDVMAN. No, | think the wages-paid
| anguage in FICA and FUTI -- FUTA is entirely unanbi guous.
It says, wages paid during the particular year, and |
think that that ends the question as far as FI CA and FUTA
goes.

The Court in N erotko adopted a different

construction of somewhat different |anguage in the Soci al

Security Act. | think the fairest reading of Nierotko is
probably that the Court felt that this was not -- didn't
tieit to any particular -- the allocation question --

didbn't tie to any particul ar | anguage, but just decided
that an exception of this sort was necessary to acconplish
t he purposes of the Social Security Act.
QUESTION: Do you think N erotko was wongly
deci ded? You don't ask us to change it.
8
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MR. FELDVMAN. No, we don't. It was a statutory
decision, and | don't think that there's any basis to
overrule it.

| think that they -- the Court didn't give any
explanation of howit arrived at the conclusion that you
have to allocate back based on any particul ar | anguage of
the statute, and that's one reason why | think the best
reading of Nierotko is that the Court was just adopting a
kind of extrastatutory exception, and saying, given the
pur poses of the Social Security Act and providing security
for people so that they' Il know they'll get the funds and
won't descend into poverty as they get ol der, given those
purposes, this is really the only way to do it for those
pur poses.

The Court did not | ook at the specific | anguage
of the statutes here, or the specific changes that those
statutes had gone through to arrive at that |anguage.
Oiginally in 1935, in the 1935 Act, the FICA, what becane
FI CA and FUTA -- it was actually all part of the Soci al
Security Act -- those taxes were based on wages paid for
enpl oynment during a year. That neant, and everybody
agreed at that tinme, you had to | ook at when the
enpl oynment occurred, not when the wages were paid.

That schene was in effect for a few years and
the 1939 Congress saw that it caused confusion and
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difficulties and said, we have to change this, because we
don't want to have to -- it's easy to figure out when
sonebody was paid. Indeed, in this case they stipul ated
that they were paid in March of 1994 and usually that's a
guestion that doesn't cause any problem so we're going to
base the taxes in 1939 on the wages paid.

Now, in 1946, Congress extended that to the
wage- base provision, so by 1946 everything was in line to
avoi d the kind of confusions and uncertainty that were
caused by having to | ook and see when the enpl oynent was
per f or med.

QUESTI ON: But none of the statutory changes
address this point specifically.

MR. FELDMAN. | think, quite to the contrary,
think they do. | think changing -- because | think
changes to wages paid was an unanbi guous change t hat
required that the tax be based on whether --

QUESTION: It is certainly unanbi guous with
respect to the nornmal paynent of wages in accordance with
what ever the wage contract is, but if we take the
position, and I will confess that I -- I'minclined to,
and that's what | want you to address.

If we take the position that the statute sinply
does not address the problemthat we've got here -- it
addressed the problem of accrual versus cash net hods when
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you' re doing your taxing in the normal course, but it
doesn't address the, in effect the back-wage problem if
we take that position, why isn't it sensible for us to say
t he normal , bedrock phil osophy of remedial orders is to
put the wonged party in the position that the w onged
party woul d have been in if, in fact, the defendant has
acted as the defendant should have, and if we take that
position, then we're going to, in effect, find the wages
payabl e for these various tax purposes when they shoul d
have been pai d.

MR FELDMAN: | don't think that that's the --
that is the phil osophy when you have litigation between
t he wongdoer and the wonged party. | don't think that
that's a part of the philosophy of the tax code. The
Government is not the wong -- the party that commtted
any wong in this case or in any of the other cases --

QUESTION: Right. The Government is a neutral
party so far as that's concer ned.

MR. FELDVMAN. -- this question --

QUESTI ON: But why should a neutral party, in
effect, have a -- in effect a different rule for its
taxation fromthe rule which in effect determ nes the
rel ati onships of the two parties to the litigation? Wy
shoul d we have disparate rul es?

MR. FELDVAN:. Because we know -- because what
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Congress was | ooking for was an adm nistrable rule to
apply for the tax system here.

QUESTI ON: Wl | --

MR. FELDMAN. Under respondent's rule --

QUESTION: But what is -- | -- we don't have the
sanme probl em of adm nistration when we | ook back with back
pay and say when it should have -- when should it have
been paid that we have when Congress was addressing the
problemin 1939, which was an accrual kind of problemin
whi ch the taxes are due on wages before the wages are
actually paid. | mean, those are entirely different
adm nistrative problens. | guess | don't really see what
the adm nistrative problemis in the back pay context.

MR FELDVAN:  Well, | think the admnistrative
problemis that under the shoul d- have-been-paid rul e that
respondent advocates there's two distinct areas of
controversy that don't arise under the wages-paid rule
that's in the statute. First, in our society people are
ordinarily paid for services paid during a certain period,
so in order to figure out when wages shoul d be paid, you
have to figure out when the services were performed, or
for what period they're being paid. That's exactly the
inquiry that was required under the 1935 statute --

QUESTION:  Yes, but the --

MR FELDVMAN: -- and that would be reinstituted

12
ALDERSON REPORTI NG COVPANY, | NC.
1111 FOURTEENTH STREET, N W
SUl TE 400
WASHI NGTQON, D. C. 20005

(202) 289- 2260
(800) FOR DEPO



© 00 N oo o B~ w N P

N NN N NN R R R R R R R R R
gag A W N P O © 0o N oo 0o M W N+ O

under this statute.

QUESTION: Take this case. Take this case.

What is the problemin this case? These people weren't
bei ng paid for doing piecework. They were being paid a
sal ary under a contract which, at |east so far as the
briefs indicated, would call for regular wage paynents, so
| don't see any administrative problemin applying the
respondent's rule in this case.

MR. FELDVAN.  Well, in every case, there may not
be a problemin every case, although I would add, |I'm not
sure in this case whether it's been devel oped when the
wages shoul d have been paid. It hasn't been stipul ated
to --

QUESTION: Wl l, do you have any reason to
believe it would be difficult to devel op that?

MR FELDVMAN: | don't know what Kkinds of
arrangenents they had, but sone tines enployers pay things
early, sometinmes they pay late. There are many, nany
ki nds of enploynent in this country. There's casual and
part-tinme workers, there's conm ssioned workers, royalty-
based workers, there's enpl oyers who decide to pay early
against a later commssion. 1In all of those cases, what
you'd have to do is | ook back and say, when was the work
performed, and when shoul d have been in the ordinary
course the wages paid, and it offers an opportunity --
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QUESTION: But isn't that --

MR. FELDVMAN. -- a further opportunity --

QUESTION: But isn't that what is determned in
effect in the contract actions that result in the
j udgnments of back pay? In other words, don't -- at the
time, as it were, the parties in the Governnent confront
the problemthat you raise, haven't they in the nornal
course already confronted that problemin the |awsuit
which results in the back-pay award?

MR FELDVMAN: | don't think that that's
necessarily so. | nmean, | think one question that
frequently, especially when cases are settled, and are not
resolved by a final judgment, one question that nobody has
to decide is when should the services -- when were the
servi ces perfornmed, and when the noney shoul d have been
paid. You're just paying sonebody sonme noney.

You can tell the date that the noney was paid.
It's very easy. But there's nunmerous opportunities for,
both for collusion between parties to say that it should
have been paid on whatever date is going to work out best
for them There's opportunities for disputes between
enpl oyers and enpl oyees about when the work was perforned,

when t he wages shoul d have been paid for that work,

because they -- enployers and enpl oyees nay thensel ves
have different interests. There's the same -- it's the
14
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sanme confusion and difficulty that Congress wanted to nove
away from Under the --

QUESTION: On the incone tax side, the back-pay
award itself --

MR, FELDVAN:  Yes.

QUESTI ON:  Back pay was attributable to ' 86,
87, but it's paid in "94. For incone tax purposes,
nowadays it's '94 incone, is that right?

MR FELDVMAN: That's correct. For alnost all --
at least on the individual side, for alnost all individual
t axpayers they pay on a cash basis, and --

QUESTION: Wl |, what about for the enployer's
deduction, | wanted to ask.

MR. FELDMAN.  You know, for the enployer's
deduction, it's not in the record here, and |I'mnot sure
on what basis the enployer is working, but since the
enpl oyers and enpl oyees have to be on the same year, it
really nakes sense to | ook at the individuals, because we
do know that the individuals' taxes are going to be on a
cash basi s.

QUESTION: | take it the enployer gets a
deduction for the FICA and the FUTA

MR FELDVAN: Yes, that's correct. That's
correct, and keeping this -- keeping the FICA and FUTA
taxes on the same basis as the incone tax al so avoi ds sone
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further confusion in these schenmes. Wen Congress enacted
the FI CA and FUTA schenes, and when they changed it in
1939 and 1946, these schenmes were supposed to be sinple
and easy to admi nister.

It actually, it follows, in fact, a fortiori
fromthe fact that individuals do this under the incone
tax and nobody disputed that so far, that it should be
treated the same way under FICA and FUTA. Those taxes
apply usually to alnost all wages. There's a few -- there
are some exceptions, but very few people actually cone
wi thin them

QUESTION: It seens to ne we have three
argunents. W have the plain | anguage of the statute, as
to which you have the slight edge. You have thee
Ni er ot ko, which obviously the respondents do, and in the
m ddl e ground you have the ease of administration, and |
can't quite tell fromthe briefs, |I think there's
sonmething to be said on each side for that.

MR. FELDVAN. Well, | don't really see anything
to be said, frankly, on the other side for ease of
adm nistration. They argue that there are a bunch of
statutory -- there are a bunch of statutory provisions
defining wages and so on that would be -- would cone up
with results that they say Congress woul dn't have want ed,
but all of those provisions are precisely-worded
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provisions that tie sonmething to paynents nade during a

certain period of time, and Congress advisedly, | think,
in adopting those provisions, they didn't say, well, the
enpl oyer -- they're not wages, if the enployer was really

just giving a gratuitous paynment, and so you have to | ook
and see whether it was a gratuitous paynent. They said, 6
nont hs after the enpl oyee ceased working, if it comes
after, nore than 6 nonths it's not taxed, if it's |less
than 6 nmonths it is taxed.

Their -- and really that's very consistent with
t he whol e FI CA and FUTA schenes, where these taxes are not
generally as high as the inconme tax, and the FUTA tax is
rather low. The whol e schene was, you apply it from
dollar nunmber 1. You try to have a sinple rule that's
easily adm ni strabl e.

QUESTION:. M. Feldnan --

QUESTI O\ What happens, say, if it's a snal
enpl oyer, and he's just late on paying the wage? He pays
it in January instead of Decenber. Wat's the standard
rule for allocating? Do you just --

MR. FELDVAN. You look at the tinme it was paid,
it says in the regulations. It say when it was actually
paid. The only exception is constructive paynent, which
conmes in very few cases, and that's where it's actually
avai l abl e to the enpl oyee but the enployee didn't pick up
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t he check or sonething.

QUESTION: M. Feldman, can | just ask, you may
have covered this, but in the red brief, toward the end of
the brief, there were a | ot of anomal ous exanples. |If you
foll ow one rule for benefit purposes, another rule for tax
pur poses, you get a bunch of anomalies they suggest, and
your response to all of that is, as | understand it,
that's been true for 40 or 50 years, and it really isn't
all that serious. |Is that your answer?

MR FELDMAN: | think, two answers. One is it
has been true for 40 or 50 years, and it hasn't caused any
maj or problenms, but second is, | just don't think that
there are anonualies, the anomalies woul d be created.

Let ne take another exanple. There's the
exanpl e of a case where paynents that are made to the
estate of soneone who's deceased in the year after they
di ed, are not taxed under FICA and FUTA, but if the
paynent is nmade during the year -- in the sane year that
they died, they are taxed under FICA and FUTA. That
provides a bright line. It's easy to adm nister. You go,
you | ook, you see when the paynent was nade, and you
deci de whet her you have to pay the FI CA and FUTA t axes,
which is very consistent with how Congress wanted this
schenme to work.

Under respondent's schenme, you have to | ook at

18
ALDERSON REPORTI NG COVPANY, | NC.
1111 FOURTEENTH STREET, N W
SUl TE 400
WASHI NGTQON, D. C. 20005

(202) 289- 2260
(800) FOR DEPO



© 00 N oo o B~ w N P

N NN N NN R R R R R R R R R
gag A W N P O © 0o N oo 0o M W N+ O

all the paynments that were nade after the year that the
person died and try to see, well, was there sonme reason
why they really should have been nade earlier, were they
| ate, were they delayed, did the enployer not make the
paynent on time, was there a dispute, whatever, and you
have to sort all that out.

| think under the logic of respondent's
position, which is, you're trying to put people, the
Federal Governnent in the FICA and FUTA systemis trying
to put people in the sane position they would have been if
t he taxes had been paid when they shoul d have been, you
have exactly the reverse problem too.

Al the paynents that were made during the year
that the person died, you have to | ook, well, were those
advance paynents, should they really have been nade in the
next year, why shouldn't they be made in the next year,
then they're not taxable, and I don't really see any way
to di stinguish between any of those cases.

| think Congress enacted a precisely drawn
statute here with carefully drawn provisions that drew
sharp lines and were easy to adm nister, and the
wages-paid rule is the classic exanple of that, because
it's -- there's very few di sputes about when wages are
actually paid, and if it's applied in accordance with its
terms, then the result is that you were able to do it, and
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| don't think any --

QUESTION: O course, their position only
applies to back-pay awards, which usually are -- you do
determ ne the period when the wages shoul d have been paid
in that kind of a context. It's not just |ike the
year -end bonus, or sonething like that.

MR. FELDVAN. Well, back pay covers -- may cover
a lot of different situations. | nean, | guess back pay,
as | understand the way they woul d use the word, which is
not the way Social Security Administration views it, is
any time when sonebody doesn't get -- gets paid |later than
when they shoul d have been, which it could be due to
soneone's fault, it could be due to no one's fault, and it
could be just a brief delay, it could be a |ong delay, and
when those cases are then -- a dispute does arise, a
significant dispute, and you cone to settlenent, the
parties can just then characterize whenever the wages were
paid, if they could agree on that, and the IRS woul d have
a very difficult time disputing any of that, whereas --

QUESTION: It could be part of the settlenent
deal. You know, you say this date, and I'lIl settle for a
little |ess.

MR. FELDMAN. Right, and that's exactly the
problem and in our view what Congress did was, enacted a
wages-paid rule, and they -- although -- and they were, in
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1939 and then when they conpleted the job in 1946,
directly addressing the need to avoid the kind of
confusion and uncertainty and opportunity for manipul ation
that m ght arise under a shoul d- have-been-paid rule.

The -- | would add that the provisions at issue
in Nierotko at nost -- the Court in N erotko did not
di scuss or cite any of the tax provisions at issue here.
At the very nost, they referred to section 209(g) of the
1939 Act, which had slightly different |anguage fromthe
tax provisions that are in issue here, although | woul dn't
make a big deal out of that.

It tal ked about quarters in which wages were
pai d, rather than wages paid during a year, but it had
slightly different |anguage, and | think the Court's whol e
approach in Nierotko was driven by its inpression of the
pur poses, the need for security in an old age security
system which is what the Social Security system was.

It would be anonal ous to take that approach,
that was driven by the purposes of that system and was,

i nsofar as the Court was | ooking at | anguage at all was
driven by | anguage of different provisions that are in a
context that's tal king about benefits determ nations and
who's a fully-qualified individual, and apply it to the
statutes that are at issue here, which tal k about rates of
taxation, and are quite clear in speaking in terns of
21
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wages paid during a particular year.

|"d just -- finally I1'd add that the Treasury
Department by regul ation has for a very long tinme, since
the time of Nierotko, and in fact even before that,
| ooki ng at some of the wages, the rate provisions of the
19 -- when they were changed in 1939 has had a wages- pai d
rule. It's firmy adhered to that position.

The Treasury regul ati ons gi ve exanpl es of, right
in the regul ati ons of cases where sone one is paid one
year for services in the prior year, and they say no, you
go, you |l ook at when the pages were paid, and that answers
all questions. It doesn't say, you then | ook and see
wel I, when should they really have been paid, or why were
they paid |ate, or should they have been paid later than
they were, or any of those questions that could arise.

The IRS, the Treasury regul ati ons al so speak
specifically in terns of wages actually paid. That's the
basis of the statute. | don't think that coul d be
clearer, although I think actually the | anguage of the
statute is equally clear and consistent with that.

QUESTI ON: Have we given deference to those regs
in the past?

MR. FELDVMAN. The Treasury regul ations, the
Court has always given deference to Treasury regul ations
construing the tax code, and these are formal regul ations
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that are in CFR

Now, in addition, they' ve been -- those
regul ati ons have consistently been applied in a series of
revenue rulings, including one in 1989, that specifically
applied those regulations to this kind of a case, to a
back- pay case, and said the wages-paid rule is the one
that applied. That -- the Court has generally given
deference to revenue rulings. 1In the Correll case the
Court said that those rulings are entitled to deference,
especially in a case like this, where the revenue ruling
is adirect interpretation of the Treasury regul ation.

QUESTION:  Any distinction between the extent of
deference to the Treasury regul ati ons and the revenue
ruling, or is it the sanme?

MR FELDVMAN: | think it's the same. The -- |
nmean, there's a long story that's actually in our brief
about the history of revenue rulings. Before 1961 they
were not, did not have precedential value, even within the
Treasury Departnent, and therefore there was no reason to
gi ve them deference, and they weren't accorded deference,
and there's a couple of decisions of this Court saying
that they don't get it.

After 1961, authority to issue those
regul ati ons, which had been vested in the Secretary of the
Treasury, was delegated to the head of the IRS, and since
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that time -- and then this Court in the Correll case,
dealing with one of the -- with sone of those revenue
rulings that came up at that stage said yes, we give
deference to the I RS revenue rulings because they're the
masters of the subject. They have to deal with the --
deal with these kinds of problens on a daily basis.

QUESTION: But it didn't say we give themthe
sane deference that we give a regul ati on?

MR FELDVMAN. It was a -- Correll was a
pre- Chevron case, and so they didn't talk specifically in
t he | anguage of Chevron, but given the history of the
del egation by the Secretary of Treasury to the head of the
IRS, | don't see why they wouldn't get the same deference.

The I RS, when they publish revenue rulings, says
these don't have the full breadth of scope, because they
generally deal with just a narrow i ssue, and they don't
intend that they apply broadly to itens beyond
specifically the problemthat they' re addressing, but
wi thin that scope, they should get exactly the sane
def er ence.

But in any event, our position is consistent
with, and really is -- our position is the position that's
been in the Treasury Departnent regul ati ons since 19 --
the early 1940's, and if there were any doubt about what
t hese provisions nean, those regul ations should be
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gi ven effect --

QUESTI ON:  Treasury regs adopted by -- how,
noti ce and comment rul emaki ng?

MR FELDVMAN: Yes, |'mal nost certain. | nean,

t hese regul ati ons go back way, way far.

QUESTION:  Well, if it's the early 1940's, it's
before the Adm nistrative Procedure Act, and they probably
weren't adopted by notice of --

MR. FELDVAN. Right, but they' ve been
repronul gated since, and I'mcertain -- | haven't | ooked
at the Federal Register, but I'mcertain they were adopted
t hat way.

QUESTION:  Thank you, M. -- you're reserving,
M. Fel dman?

M. Phillips.

ORAL ARGUMENT OF CARTER G PHI LLIPS
ON BEHALF OF THE RESPONDENT

MR. PHI LLIPS: Thank you, M. Chief Justice, and
may it please the Court:

|"d like to essentially focus on three basic
poi nts, what the Court held in N erotko, the inportance of
the 1946 anendnments to the Social Security Act on both the
benefits and the tax side, and then finally try to discuss
and bal ance the relative positions with respect to the
adm ni strative conveni ence or inconvenience of the various
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positions taken here today.

Wth respect to Nierotko, I think I understand
the United States to have finally conceded that the
pi votal |anguage in the N erotko decision is the
wages- pai d | anguage, and that there is no neani ngful
di stinction between the wages-pai d | anguage that was the
basis for the interpretation in that case and the
wages- pai d | anguage that we have inherited now that is the
subj ect of the provisions that are at issue in this
particul ar case.

But to the extent that there is any question on
that, I would ask the Court to recognize first of all it's
clear that the Court was interpreting the 1939 anendnents,
whi ch contains that |anguage. The first paragraph of the
opinion refers to quarters of coverage, which was a
concept that did not exist prior to 1939, so it clearly
had "39 in mnd at that point.

And then if you look at the penultinate and the
ultimate paragraph of the Suprenme Court -- of this Court's
opinions, it also discusses quite specifically that -- the
provision that's at stake here and it says, you know, the
petitioner argues, to put it into context, the amendnents
of 1939 use quarters as the basis for eligibility as well
as the nmeasure of benefits, and require wages to be paid
in certain quarters, and this Court then, in rejecting
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essentially that argunent said, we have no doubt that it,
referring to back pay, should be allocated to the periods
when the regul ar wages were not paid as usual.
| think there's no other way to interpret

Ni erot ko except for saying that |anguage of wages paid in
the benefits context, certainly, nmeans that you allocate
it back to when those wages shoul d have been paid under
the -- under that particular schene. It's a special rule

for back pay. Cbviously, it doesn't deal with the general

accrual problens. It doesn't resurrect any of the accrual
problens. It doesn't ask you to try to nake those ki nds
of decisions. It asks you to say, when would they have

been paid if the enployer --
QUESTION: And it's dealing, M. Phillips, with
the receipt of benefits by a -- it was a beneficiary
sui ng.
MR PH LLIPS: That's correct.
QUESTION: It wasn't a tax case at all.
MR PHLLIPS: Right, it was a benefits case,
M. Chief Justice, which is why it then becones pivotal to
turn to 1946.
QUESTION:  Well, just on this point --
MR PH LLIPS: Yes, Your Honor.
QUESTION:  -- in other words, the concept of
back pay is different here than if the enployer is just
27
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| at e?

MR PH LLIPS: Yes, | think that's correct.
mean, it mght turn out if the enployer --

QUESTION:  And we get --

MR PHLLIPS: -- is late and there's sone fault
attributed to it, that mght be a different issue, but if
he just paid at a different tinme and there's no issue
about it, it's not back pay within the nmeaning of the
Federal schene, so you know --

QUESTION:. So we --

MR. PH LLIPS: -- and obviously, a dispute as to
whet her this was back pay for purposes of this rule.

QUESTION: So we look to Nierotko to determ ne
the origins of this phrase, of this concept of back pay,
or --

MR PH LLIPS: Well, there is --

QUESTION: -- it depends on litigation, or --

MR. PH LLIPS: Right. There are regul ations
t hat define back pay, and do it in terns of paynents that
woul d have been made by the enployer, you know, but for
t he enpl oyer's wongdoing, but | don't -- and | don't
understand the Governnment to either, at any point in this
l[itigation to have raised any question as to whether this
is fairly describable as back pay. As | understand the
guestion they've asked the Court to decide is, assum ng
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it's back pay, what's the appropriate allocation rule for
t hat kind of an approach.

QUESTION: Wiy, if | pay in January for
sonething | should have paid in Decenber because |I'm just
late, why isn't that back pay?

MR PH LLIPS: 1t may well be back pay,
depending on the circunstances. |If the reason | didn't
pay is because |'ve breached the contract, and |I have an
obligation to pay it under those circunstances, it m ght
wel | be back pay under those circunstances.

QUESTION: I'mjust late. 1'm-- ny bank
account was too small to cut --

MR PH LLIPS: [|'msorry?

QUESTION: W just didn't have the noney.

MR PH LLIPS: Right. | nmean -- but | mean,
don't think you're entitled to hold off paying because you
don't have the noney.

QUESTION: | understand that, but ny
under standi ng of the Governnent tells ne that in that case
it is attributable to the nmonth in which it was paid, and
I"mtrying to find out what --

MR PH LLIPS: Yes.

QUESTION:  -- how enployers are going to tel
the difference if we hold for you.

MR. PH LLIPS: Right. WlIl, the back-pay
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definition in the regulations is, pay received in one
period of time which would have been paid in a prior
period of time except for a wongful or inproper action
taken by an enpl oyer, under that circunstance | suspect
that would fall w thin back pay, as the Federal Governnent
itself deals with it, but --

QUESTION:  And for incone tax purposes of the
enpl oyees, it would be -- we're tal king back pay. It
woul d be the year received?

MR PHLLIPS: It is in the year received, as it
turns out today, but recall, Justice O Connor, back when
this was all enacted in both 1939 and 1946 it woul d not
have been paid under those circunstances. There was a
whol e different regime with respect to incone taxes that
exi sted at that tinme, and agai nst whi ch Congress was
acting with respect to the taxing part and the benefits
part of the Social Security Act.

QUESTION:  Wel |, but under your view, any |late

pay is wongful, if it was due.
MR PH LLIPS: Well, it mght be. | don't have
a view on that actually, Justice Kennedy. Al |I'm doing

is reading the reg and saying that they attribute to --
you know, the question is whether it's wongful. There
may be issues --
QUESTION: It isn't just wongful. It says
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i mpr oper.

MR. PH LLIPS: Right, and --

QUESTI ON: Wongful or inproper --

MR. PH LLIPS: And nmy guess is there would be a
basis for which you could make a cl ai mof back pay, but
that's obviously not what Congress was concerned about
when it nodified the rule to make it sinpler.

QUESTION:  Yes --

MR PHLLIPS: It was dealing with the
traditional accrual problem of paynents that you expect in
the ordinary course to be paid at tinmes that are different
fromwhen the services arise, and then what do you do in
that situation, which is a pretty common problem It's
one | face every year.

QUESTION:  Well, but the point would be that the
Congress did want to make it sinpler.

MR PH LLIPS: [|'msorry?

QUESTI ON: Congress did change this because it
wanted to nmake it sinple for people.

MR. PHI LLIPS: Absolutely, Justice Breyer.

QUESTION:  And making it sinple for people you
just look to the -- the quarter or the year in which the
noney was received, and that's when the tax is due.

Now, if we adopt your position, | think | would
agree with Justice Kennedy's inplication. Suddenly, it's
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not going to be so sinple any nore, and it isn't just an
al l ocation question, it's also a question of what is it
you all ocate, and sonetines you're going to allocate these
paynents, and sonetines you won't allocate the paynents.

It sounds |ike a ness.

MR. PH LLIPS: Well --

QUESTION: That's the --

MR PH LLIPS: You know, the Court addressed
exactly the sane quote, nmess, in N erotko itself.

QUESTION:  No, they thought -- N erotko was very
sinple, really. It was just a question of whether or not
peopl e are covered for Social Security purposes.

MR PH LLIPS: But it addressed --

QUESTION: It would be terrible if you said
they're not covered for Social Security purposes sinply
because the enpl oyer never paid themtheir wages and they
got it all in one lunmp sumafter they were 50 years ol d.
That woul d be terrible.

MR. PH LLIPS: Right, but --

QUESTION:  So of course you allocate it back.

MR. PHI LLIPS: But Justice Breyer, the point is,
is that there are still the same accounting questions that
will arise under that schene, that will arise under our
interpretation today, and this Court -- and the Governnent
argued, don't go that route, because there will be
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accounti ng probl ens.

QUESTI ON: Assuming that they are the sane.
Assuming they're the same. |'mnot positive, but 'l
assune that, all right --

MR PH LLIPS: Wll, they are very, very
simlar, Justice Breyer.

QUESTION: Okay. Al right. Assum ng they are
t he same --

MR PH LLIPS: And the Court dism ssed those as
not i nsuperabl e.

QUESTION:  All right. Wat about the other
difference inplicit in what | asked? QObviously, where you
have a Social Security statute, and people are supposed to
be covered, you're going to nmake a big effort to allocate
this backwards, because if you didn't, it would nmean that
the statute wouldn't serve its basic purpose.

MR PH LLIPS: Right.

QUESTI ON:  Here, however, what we have is not
only a desire for admnistrative sinplicity, but we al so
have, who knows where the chips will fall? 1 mean, |et
them fall where they nmay. Sonetinmes sone enpl oyees wil |l
be hel ped, sonetinmes others will be hurt, sonetimes -- you
know, who knows, and therefore you don't have this
overriding statutory goal to get the backwards all ocati on.

MR PH LLIPS: There are two answers to that.
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One is, in the 1946 anendnents, Congress was very clear
when it said, what we want here is conformty on the
benefits side and on the tax side, and therefore the
ultimate question about adm nistrative convenience isn't
t he answer.

What Congress wanted was for the two schenmes to
be the sane, so to the extent that the benefits tends to
take you back in tinme, as | think the Governnment has
conceded today it continues to do, in order to conply or
to further the overall objective of Congress in 1946, you
have to do the sanme thing on the tax side, otherw se
conformty is conpletely inpossible to achieve, and that's
t he overriding congressional purpose, it seens to ne.

QUESTI ON:  Who cares? What's so inportant about
havi ng the coverage question of what quarters are covered
for beneficiaries and the tax question of where you pay
the FI CAs, who cares whether they conformor not? Wy
does it matter?

MR. PH LLIPS: Well --

QUESTION:  The three exanples you cane up wth,
their response to that is, each of theminvolves, if
you're right, the Governnent collecting | ess noney, and we
don't care.

MR PHLLIPS: Well, | nean, there are two
answers to that. One is the overall purpose of the
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Court's mssion here is presunably to inplenent Congress
intent, and if Congress says to you, by adopting exactly
the sane words for two separate provisions that deal with
two different schenes --

QUESTION:  May | ask you a question on that?

MR PHLLIPS: -- then it seens to ne the answer
is, adopt Congress' -- and tells you we want conformty
bet ween the two --

QUESTION. M. Phillips --

MR PH LLIPS: -- then the only -- I'msorry,
Justice --

QUESTION:  Let's assune Congress said that and
nmeant that conpletely. Is it -- is M. Feldman correct in

telling us that despite that clear statenment from
Congress, for the last 50 years they' ve been doi ng just
t he opposite, and following one rule for benefits and
anot her rule for taxes?

MR. PH LLIPS: Yes. For the last 50 years the
Soci al Security Adm nistration --

QUESTION: So at |least we are -- what is called
into question is a uniform consistently followed practice
for five or six decades.

MR. PHI LLIPS: Yes, on both sides, though.
Renenber, Social Security Adm nistration --

QUESTI ON: | under st and.
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MR. PH LLIPS: -- has had an equally uniform
rule that it has applied since the very day Ni erotko was
deci ded, and when the 1946 anendnents went into place, and
if you |l ook at the lodging that we filed that
identifies --

QUESTION:  No --

MR. PH LLIPS: -- a description of this analysis
by the Social Security Adm nistration, fromday one they
said, the Court said in N erotko, for back pay you have to
allocate it back, and that's the way we're going to apply
it, and that sort of makes the --

QUESTION:  You disagree with the -- M. Fel dman
told us that on the benefits side of the allocation it was
really up to the wage-earner, could do it either way. |
can't imagine why -- well, inny -- in-- 1 think he told
us first of all in nost cases it nmeans nothing at all.

MR. PH LLIPS: Right, but that's clearly wong,
because when you're dealing -- | nean, it nay be one thing
for quarters of coverage, which is what he identified, but
when you' re tal ki ng about the maxi mum benefits of $50, 000,
and you're tal king about incones that well exceed that,
how you treat that noney is a big, big difference in terns
of how it applies out in a particular situation.

QUESTION: But there's -- if you would create a
symmetry between benefits and the tax, you would be

36
ALDERSON REPORTI NG COVPANY, | NC.
1111 FOURTEENTH STREET, N W
SUl TE 400
WASHI NGTQON, D. C. 20005

(202) 289- 2260
(800) FOR DEPO



© 00 N oo o B~ w N P

N NN N NN R R R R R R R R R
gag A W N P O © 0o N oo 0o M W N+ O

creating an asymmetry between the incone taxation of the
back pay and the taxes that go with that --
MR. PH LLIPS: But that's an asymmetry that has
existed for all tinme. There's never been consi stency
bet ween i ncone taxes and Social Security taxes. Wat |'m
trying to do is say, when you tal k about, quote, Soci al
Security taxes, which defines what kinds of benefits
you're going to get and whether you're entitled to
benefits in any event, as opposed to Social Security taxes
as to how nuch has to be contributed by the enpl oyer, that
it ought to be the sane. It should not be that John
But cher, for instance --
QUESTION: Well, I -- in the case of Soci al
Security and that allocation, the enployee benefits every
time by doing it the way Ni erotko -- the enployee can only
be hel ped. On the other side, sonmetines the enpl oyees are
hel ped --
MR. PH LLIPS: Well --
QUESTION:  -- sonetinmes they're not.
MR PH LLIPS: Well, | don't know that they'l]l
al ways be hel ped. There are certainly certain
ci rcunst ances where -- it depends on how nuch incone they
had, under what -- at what point in tine.
QUESTION: But then M. Feldman tells us they
have an option, if it wouldn't work out for them to
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spread it back over --

MR PHLLIPS: Well, | don't read N erotko as
having given themthat option. | read N erotko as saying
that, you know, you nust allocate back. That's the answer
for back pay, in order to do it.

But you know, if there's sone mechanismin there
for waiving their rights, | suppose that may be true, but
| don't think you can anal yze the sanme | anguage in the
sane statute adopted at the sane tinme with a conmand the
two ought to be in conformty to each other, and then
interpret themas allow ng fundanmental ly different
approaches, and that goes to the core of the question of
adm ni strative ease.

Let's be clear about this, there is an entire
set of accounting rules for Social Security that exist
today, and a conplete set of accounting rules that apply
under the IRS, and as | understand the Governnment's
position, Social Security is absolutely right inits
interpretation of what's required here, so if you' re going
to have consistency in this approach, the only way you can
have consistency is by noving the RS over to the Soci al
Security side.

QUESTION:  Wel |, what |anguage, M. Phillips,
precisely is it in the 1946 anendnents that you say insist
that there be symetry?
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MR. PHI LLIPS: The Senate report that we --

QUESTION: | nean the |l anguage in the Act
itself.

MR PH LLIPS: Onh, well, the | anguage in the Act
itself is wages paid. |It's exactly identical in both the

Soci al Security benefits | anguage and t he Soci al
Security -- excuse ne, under the tax provision itself.
Wages paid is the operative | anguage and, as | understand
t he Governnent today, they concede that's the key term
that we're focusing on, and that |anguage was used, you
know, with the express statenment in the |egislative
history, that it was done for conformty, which just
rei nforces what | think common sense would tell us.
QUESTION: Is that -- is the Senate report cited
in your brief?
MR PH LLIPS: Yes, Justice -- M. Chief
Justi ce.
QUESTION:. Well, | can find it.
MR PH LLIPS: 1t's on page 21 of our brief.
QUESTI O\ Thank you.
MR PHLLIPS: It seenms to nme that --
QUESTI ON:  Apparently the Internal Revenue
Service didn't read that, or didn't think that everybody
paid attention to it, or what? | --
MR PH LLIPS: Well, | hesitate to specul ate
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about what the Internal Revenue Service's notive was here,
other than -- | do think it's inmportant to put in context,
remenber, the Internal Revenue -- the Governnent's
position here is, this doesn't pronote fairness, this
doesn't pronote revenue enhancenent.

The sol e purpose that they try to pronote is
sonme notion of adm nistrative sinplicity, and so they have
a sonmewhat sinpler nethod of dealing with it. It just
happens to do violence to core notions of statutory
interpretation, creates two different schenes of
accounting that every enployer and enpl oyee has to dea
with, and creates the kinds of disruptions in the schene
that we spent some tine tal ki ng about under the exceptions
under the Social Security --

QUESTION: If you want to tal k about violence to
the statute, Nierotko, it seens to nme, does a fair anount
of violence to the statute, and | suppose the question is
whet her you're going to -- whether it's worse to extend
that violence to both half of -- both halves of the
statute, or to |leave N erotko where it is as a case that,
where a hard case made bad | aw, taking the word paid not
to mean paid in order to prevent Social Security
reci pients frombeing read out of the system [|I'mfrankly
attracted to the latter approach.

MR. PH LLIPS: And that would -- and that m ght
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be a col orabl e argunent but for the fact that Congress,
before the ink was dried on N erotko, |ooked at exactly
t hat | anguage, adopted exactly that |anguage, and
engrafted it into the statute on a going-forward basi s,
and so the notion that the Court mght revisit Nierotko,
you know, today -- | mean, 1) the Governnment doesn't ask
you to, and 2) it doesn't nake sense to do that, and
second, | don't even understand the CGovernnment to be
asking you to reconsider it on the benefits side.

What it says is, you can have a tax rule that
goes in one direction, a benefits rule that goes in
anot her direction, when the |anguage is exactly identical.

QUESTION: M. Phillips, this dichotony that's
gone on since 1946, has anybody in Congress tried to
straighten this out, do you know? Has there ever been any
notion to clarify this terrible inconsistency?

MR PH LLIPS: Well, you know, it's an
i nteresting question, because both sides of the -- you
know, the Federal Government is obviously of two m nds on
this score. |I'mnot sure who woul d have generat ed enough
nmomentumin order to try to get it changed under those
ci rcunst ances, so as far as | know there haven't been any
| egi slative efforts.

QUESTI ON:  Does the general policy that
underlies their doctrine of stare decisis have any bearing
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on what we should do with this case, do you think?

MR PH LLIPS: Well, | would hope that the Court
woul d rigorously enforce the ruling in Nierotko and -- but
beyond that, | think you get nore mleage in this

particul ar context, because Congress in 1946 ratified

Ni erotko and inplenented it on a going-forward basis, so,

| mean, | don't think there's a -- | don't understand the
Governnment to be arguing that we ought to revisit Nierotko
at this particular --

QUESTION: WII you make a -- |ike a quick
summary -- |'m asking you repeat yourself, in a sense, but
| -- Nierotko's a fanpbus case, and N erotko --

MR PH LLIPS: | don't think | appreciated that
till today.

QUESTION:  Yes -- but no, it's the other part.
It's a fanmbus case. It says that -- N erotko is about
back pay being covered by the Social Security Act and,
nore inportantly, the Court says that even though the
adm nistrators think it shouldn't fall withinit --

MR. PH LLIPS: Right.

QUESTION: -- Congress wanted to, so it's
opposite Chevron. It's the --

MR PH LLIPS: Predated Chevron, too.

QUESTION: It's always been interesting for that
reason, so | just thought, well, gee, that's what this
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case is about. They're saying this word, you know, this
word wages here, covers back pay. Now, once they nake
t hat decision, they sweep away the little subsidiary
argunment which is that it couldn't mean that because
ot herwi se you'd have to allocate, and they say, oh, no, go
al | ocat e.

Al right. So | think of it, where Congress
said that wages include back pay, you allocate, and now I
think, this isn't that, and Congress didn't even say that.
Congress wasn't tal king about taxes. The Court never
t hought Congress was tal ki ng about taxes. They weren't
tal ki ng about some general allocation rule. They were
tal ki ng about the allocation of the back pay which counts
as wages for purposes of the Social Security Act. You see
why | kept thinking it was different?

MR PHI LLIPS: Sure.

QUESTION:  And you're going to tell ne no, it's
not different.

MR PHI LLIPS: Because of the 1946 amendnents,
and for exactly the reason you identified. N erotko is a
famous case. Congress, seven nonths after the 1946 fanobus
Ni er ot ko decision --

(Laughter.)

MR PH LLIPS: -- cones back to this sane tax-
benefits position, uses exactly that |anguage. Wat could
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Congress have neant? It clearly didn't nean to overrule
Ni erotko on the benefits side, and it says it wants the
tax side to conformto it.

So in 1946, Congress told us the right answer,
and hopefully, 55 years, this Court will tell the IRS
that's the right answer, get in line with the Soci al
Security Adm nistration, and affirmthe judgnment bel ow.
| f they need a change, let themtake it to Congress.

|f there are no other questions, ['Il --

QUESTI ON: Thank you, M. Phillips.

M. Fel dman, you have 4 m nutes remaining.

REBUTTAL ARGUVMVENT OF JAMES A. FELDVAN
ON BEHALF OF THE PETI TI ONER
MR. FELDVMAN. | just have a couple of brief

points. One is --

QUESTION: Do you agree that it's a fanpbus case?

(Laughter.)
MR. FELDVMAN. It is for ne now, noderately.
| think one of the points actually | wanted to
make is that, to | ook carefully at what happened in 1946.
This Court decided Nierotko. There's not a trace of any
indication in the legislative history of the 1946
anmendnents that Congress had any idea that Nierotko had
been decided. They certainly did not say, we are trying
to conformanything to Nierotko, so that's the first
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poi nt .

The second point is, what they did do there is,
they al so did not change the specific provision that was
at issue in N erotko, which was a benefits provision. It
was a definition of who is a fully qualified individual.
They didn't change that at all, and so they didn't discuss
it.

What they did change was the tax provision for
t he wage base, and that provision they changed to nove it
to the wages-paid rule, which they had started to bring in
in 1939, and they had said why they did that, to avoid the
confusion and difficulties that the other rule had caused.

Finally, then, they changed the wage base in the
Soci al Security Act, which was not at issue in Nierotko,
because that had nothing to do with wage bases. It had to
do with who was a fully qualified -- they changed that,
and they said, well, we're doing this just to conformwth
what we've done with the tax provisions.

| think if you put it all together, what the
clear intent was, was to keep the taxes easily
collectible, and to pursue the ease of adm nistration that
they had started in 1939, and then just to bring the
Soci al Security wage base definition in line with that,
but I don't think saying that nmeant in any way, or there's
no reason to think that Congress thought that what -- if
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they were aware at all of N erotko, that it had anything
to do with taxes.

As far as the Social Security -- just two other
very brief points. One is that the Social Security
Publ i cati on 957 di scusses what they -- their nmethod is,
and they do give an option, because they say you can --
you report the back pay on your W2, and then if you file
another filing allocating it back, we'll look at that. |If
you don't, you can just leave it allocated on the W2 for
the year it was paid.

And finally, just one other point that | thought
was interesting is that the 19 -- M. Phillips referred to
the 1943 inconme tax provision that did allow sone
attributing back pay to prior years. That was limted to
where it was 15 percent or nore of your wages, but this
was a statute which they enacted, and it's called Section
119, Back Pay Attributable to Prior Years, and it starts
off, if the anmount of back pay received or accrued by an
i ndi vidual, and so on.

So when Congress wanted to address the back pay
problemin the inconme tax context, right around this tine,
they did it, they did it in express |anguage, they kept
that into effect, in effect for a certain nunber of years,
they limted it to where it's nore than 15 percent of the
i ncome, and then they got rid of it when they found that
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that was too difficult to work, in, I think, 1961 or so.
None of those things happened with respect to,
in 1946 with respect to the N erotko decision, or the FICA
and FUTA taxes at issue here.
Thank you.
CH EF JUSTI CE REHNQUI ST:  Thank you, M.
Fel dman. The case is submtted.
(Wher eupon, at 12:01 p.m, the case in the

above-entitled matter was submtted.)
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