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ERRATA

480 U. S., at 422, line 11 from bottom: Delete “was” and substitute “were
Kip Steinberg and” before “Bill Ong Hing”.

539 U. S., at 353, line 20: Delete “(per curiam,)”.

540 U. S., at 939, line 4 from bottom: Delete “proceed in forma pauperis”
and substitute “file a brief as amicus curiae”.
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SUPREME COURT OF THE UNITED STATES
ALLOTMENT OF JUSTICES

It is ordered that the following allotment be made of the Chief
Justice and Associate Justices of this Court among the circuits,
pursuant to Title 28, United States Code, Section 42, and that such
allotment be entered of record, effective September 30, 1994, viz.:

For the District of Columbia Circuit, WILLIAM H. REHNQUIST,
Chief Justice.

For the First Circuit, DAvID H. SOUTER, Associate Justice.

For the Second Circuit, RUTH BADER GINSBURG, Associate
Justice.

For the Third Circuit, DAVID H. SOUTER, Associate Justice.

For the Fourth Circuit, WiLLIAM H. REENQUIST, Chief Justice.

For the Fifth Circuit, ANTONIN SCALIA, Associate Justice.

For the Sixth Circuit, JOHN PAUL STEVENS, Associate Justice.

For the Seventh Circuit, JOHN PAUL STEVENS, Associate Justice.

For the Eighth Circuit, CLARENCE THOMAS, Associate Justice.

For the Ninth Circuit, SANDRA DAY O’CONNOR, Associate
Justice.

For the Tenth Circuit, STEPHEN BREYER, Associate Justice.

For the Eleventh Circuit, ANTHONY M. KENNEDY, Associate
Justice.

For the Federal Circuit, WiLLIAM H. REENQUIST, Chief Justice.

September 30, 1994.

(For next previous allotment, and modification, see 509 U. S,
p- VI, and 512 U. S, p. V.)
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RESIGNATION OF THE SOLICITOR GENERAL
SUPREME COURT OF THE UNITED STATES

THURSDAY, JUNE 29, 2004

Present: CHIEF JUSTICE REHNQUIST, JUSTICE STEVENS,
JUSTICE O’CONNOR, JUSTICE SCALIA, JUSTICE KENNEDY,
JUSTICE SOUTER, JUSTICE THOMAS, JUSTICE GINSBURG, and
JUSTICE BREYER.

THE CHIEF JUSTICE said:

The Court at this time wishes to note for the record that
Theodore Olson has been serving as the Solicitor General
since June 11, 2001. The Court recognizes the significant
responsibilities that were placed on him to represent the
government of the United States before this Court and to
perform other important functions during difficult times.
On behalf of my colleagues, I thank you General Olson for a
job well done. You have our sincere appreciation and best
wishes for the future.
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Petitioner school district requires each elementary school class to recite
daily the Pledge of Allegiance. Respondent Newdow’s daughter partic-
ipates in this exercise. Newdow, an atheist, filed suit alleging that, be-
cause the Pledge contains the words “under God,” it constitutes reli-
gious indoctrination of his child in violation of the Establishment and
Free Exercise Clauses. He also alleged that he had standing to sue on
his own behalf and on behalf of his daughter as “next friend.” The
Magistrate Judge concluded that the Pledge is constitutional, and the
District Court agreed and dismissed the complaint. The Ninth Circuit
reversed, holding that Newdow has standing as a parent to challenge a
practice that interferes with his right to direct his daughter’s religious
education, and that the school district’s policy violates the Establish-
ment Clause. Sandra Banning, the child’s mother, then filed a motion
to intervene or dismiss, declaring, inter alia, that she had exclusive
legal custody under a state-court order and that, as her daughter’s sole
legal custodian, she felt it was not in the child’s interest to be a party
to Newdow’s suit. Concluding that Banning’s sole legal custody did not
deprive Newdow, as a noncustodial parent, of Article IIT standing to
object to unconstitutional government action affecting his child, the
Ninth Circuit held that, under California law, Newdow retains the right
to expose his child to his particular religious views even if they contra-

1
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dict her mother’s, as well as the right to seek redress for an alleged
injury to his own parental interests.

Held: Because California law deprives Newdow of the right to sue as next
friend, he lacks prudential standing to challenge the school district’s
policy in federal court. The standing requirement derives from the
constitutional and prudential limits to the powers of an unelected, un-
representative judiciary. E.g., Allen v. Wright, 468 U.S. 737, 750.
The Court’s prudential standing jurisprudence encompasses, inter alia,
“the general prohibition on a litigant’s raising another person’s legal
rights,” e. g., id., at 751, and the Court generally declines to intervene
in domestic relations, a traditional subject of state law, e. g., In re Bur-
rus, 136 U. S. 586, 593-594. The extent of the standing problem raised
by the domestic relations issues in this case was not apparent until Ban-
ning filed her motion to intervene or dismiss, declaring that the family
court order gave her “sole legal custody” and authorized her to “exer-
cise legal control” over her daughter. Newdow’s argument that he nev-
ertheless retains an unrestricted right to inculcate in his daughter his
beliefs fails because his rights cannot be viewed in isolation. This case
also concerns Banning’s rights under the custody orders and, most im-
portant, their daughter’s interests upon finding herself at the center of
a highly public debate. Newdow’s standing derives entirely from his
relationship with his daughter, but he lacks the right to litigate as her
next friend. Their interests are not parallel and, indeed, are potentially
in conflict. Newdow’s parental status is defined by state law, and this
Court customarily defers to the state-law interpretations of the regional
federal court, see Bishop v. Wood, 426 U. S. 341, 346-347. Here, the
Ninth Circuit relied on intermediate state appellate cases recognizing
the right of each parent, whether custodial or noncustodial, to impart to
the child his or her religious perspective. Nothing that either Banning
or the school board has done, however, impairs Newdow’s right to in-
struct his daughter in his religious views. Instead, he requests the
more ambitious relief of forestalling his daughter’s exposure to religious
ideas endorsed by her mother, who wields a form of veto power, and to
use his parental status to challenge the influences to which his daughter
may be exposed in school when he and Banning disagree. The Califor-
nia cases simply do not stand for the proposition that Newdow has a
right to reach outside the private parent-child sphere to dictate to oth-
ers what they may and may not say to his child respecting religion. A
next friend surely could exercise such a right, but the family court’s
order has deprived Newdow of that status. Pp. 11-18.

328 F. 3d 466, reversed.
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STEVENS, J., delivered the opinion of the Court, in which KENNEDY,
SOUTER, GINSBURG, and BREYER, JJ., joined. REHNQUIST, C. J., filed an
opinion concurring in the judgment, in which O’CONNOR, J., joined, and in
which THOMAS, J., joined as to Part I, post, p. 18. O’CONNOR, J., post,
p- 33, and THOMAS, J., post, p. 45, filed opinions concurring in the judgment.
SCALIA, J., took no part in the consideration or decision of the case.

Terence J. Cassidy argued the cause for petitioners. With
him on the briefs was Michael W. Pott.

Solicitor General Olson argued the cause for the United
States as respondent under this Court’s Rule 12.6 in support
of petitioners. With him on the briefs were Assistant At-
torney General Keisler, Deputy Solicitor General Clement,
Deputy Assistant Attorney General Katsas, Patricia A.
Millett, Robert M. Loeb, Lowell V. Sturgill, and Sushma
Soni.

Michael A. Newdow, pro se, argued the cause and filed a
brief as respondent.*

*Briefs of amici curiae urging reversal were filed for the State of Texas
et al. by Greg Abbott, Attorney General of Texas, R. Ted Cruz, Solicitor
General, Barry R. McBee, First Assistant Attorney General, Edward D.
Burbach and Don R. Willett, Deputy Attorneys General, Peter C. Harvey,
Acting Attorney General of New Jersey, and Gerald J. Pappert, Acting
Attorney General of Pennsylvania, and by the Attorneys General for their
respective States as follows: William H. Pryor, Jr., of Alabama, Gregg D.
Renkes of Alaska, Terry Goddard of Arizona, Mike Beebe of Arkansas,
Bill Lockyer of California, Ken Salazar of Colorado, Richard Blumenthal
of Connecticut, M. Jane Brady of Delaware, Charles J. Crist, Jr., of Flor-
ida, Thurbert E. Baker of Georgia, Mark J. Bennett of Hawaii, Lawrence
G. Wasden of Idaho, Lisa Madigan of Illinois, Steve Carter of Indiana,
Thomas J. Miller of lowa, Phill Kline of Kansas, A. B. “Ben” Chandler
of Kentucky, Richard P. Ieyoub of Louisiana, G. Steven Rowe of Maine, J.
Joseph Curran, Jr., of Maryland, Thomas F. Reilly of Massachusetts, Mi-
chael A. Cox of Michigan, Mike Hatch of Minnesota, Mike Moore of Missis-
sippi, Jeremiah W. “Jay” Nixon of Missouri, Mike McGrath of Montana,
Jon Bruming of Nebraska, Brian Sandoval of Nevada, Peter W. Heed of
New Hampshire, Patricia A. Madrid of New Mexico, Eliot Spitzer of New
York, Roy Cooper of North Carolina, Wayne Stenehjem of North Dakota,
Jim Petro of Ohio, W. A. Drew Edmondson of Oklahoma, Hardy Myers of
Oregon, Patrick C. Lynch of Rhode Island, Henry McMaster of South
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JUSTICE STEVENS delivered the opinion of the Court.

Each day elementary school teachers in the Elk Grove
Unified School District (School District) lead their classes in

Carolina, Lawrence E. Long of South Dakota, Paul G. Summers of Tennes-
see, Mark L. Shurtleff of Utah, William H. Sorrell of Vermont, Jerry W.
Kilgore of Virginia, Christine O. Gregoire of Washington, Darrell V.
McGraw, Jr., of West Virginia, Peg Lautenschlager of Wisconsin, and Pat-
rick J. Crank of Wyoming; for the American Civil Rights Union by John
C. Armor and Peter Ferrara; for the American Jewish Congress by Marc
D. Stern and Norman Redlich; for the American Legion by Eric L. Hir-
schhorn and Philip B. Onderdonk, Jr.; for the Bipartisan Legal Advisory
Group of the United States House of Representatives by Geraldine R.
Gennet, Kerry W. Kircher, and Michael L. Stern, for the Catholic League
for Religious and Civil Rights et al. by Edward L. White 111 and Charles
S. LiMandri; for the Center for Individual Freedom by Renee L. Gia-
chino, for the Christian Legal Society et al. by Gregory S. Baylor, Kimber-
lee Wood Colby, and Stuart J. Lark; for Citizens United Foundation by
William J. Olson and John S. Miles; for the Claremont Institute Center
for Constitutional Jurisprudence by John C. Eastman, Edwin Meese 111,
and Phillip J. Griego; for Focus on the Family et al. by Benjamin W. Bull,
Jordan W. Lorence, Kevin H. Theriot, Robert H. Tyler, and Patrick A.
Trueman; for Grassfire.net by John G. Stepanovich; for the Institute in
Basic Life Principles et al. by Bernard P. Reese, Jr.; for the Knights of
Columbus by Kevin J. Hasson, Anthony R. Picarello, Jr., Roman P.
Storzer, Carl A. Anderson, Paul R. Devin, and Robert A. Destro, for Lib-
erty Counsel et al. by Mathew D. Staver and Rena M. Lindevaldsen; for
the National Education Association by Robert H. Chanin and Jeremiah A.
Collins; for the National Jewish Commission on Law and Public Affairs
by Nathan Lewin, Alyza D. Lewin, Dennis Rapps, David Zwiebel, and
Richard B. Stone; for the National Lawyers Association Foundation by
Dennis Owens and Robert C. Cannada; for the National School Boards
Association by Lisa A. Brown, Evin Glenn Busby, Julie Underwood, and
Naomi Gittins; for the Pacific Justice Institute by Peter D. Lepiscopo, for
the Pacific Research Institute et al. by Sharon L. Browne and Russell C.
Brooks; for the Rutherford Institute by John W. Whitehead and Steven H.
Aden; for the United States Senate by Patricia Mack Bryan, Morgan J.
Frankel, Grant R. Vinik, and Thomas E. Caballero; for Wallbuilders, Inc.,
by Barry C. Hodge; for Senator George Allen et al. by Jay Alan Sekulow,
Stuart J. Roth, Colby M. May, James M. Henderson, Walter M. Weber,
Joel H. Thornton, John P. Tuskey, and Laura B. Hernandez, for Sandra
L. Banning by Kenneth W. Starr, Robert R. Gasaway, Ashley C. Parrish,
Stephen W. Parrish, and Paul E. Sullivan, for Senator John Cornyn et al.
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a group recitation of the Pledge of Allegiance. Respondent,
Michael A. Newdow, is an atheist whose daughter partici-
pates in that daily exercise. Because the Pledge contains
the words “under God,” he views the School District’s policy
as a religious indoctrination of his child that violates the
First Amendment. A divided panel of the Court of Appeals
for the Ninth Circuit agreed with Newdow. In light of the
obvious importance of that decision, we granted certiorari to
review the First Amendment issue and, preliminarily, the
question whether Newdow has standing to invoke the juris-
diction of the federal courts. We conclude that Newdow
lacks standing and therefore reverse the Court of Appeals’
decision.

by Mr. Cornyn, pro se; for Idaho Governor Dirk Kempthorne et al. by L.
Michael Bogert and David F. Hensley; and for Congressman Ron Paul
et al. by Richard D. Ackerman and Gary G. Kreep.

Briefs of amici curiae urging affirmance were filed for American Athe-
ists by Paul Sanford; for the American Humanist Association et al. by
Elizabeth L. Hileman,; for Americans United for Separation of Church
and State et al. by David H. Remes, Ayesha Khan, and Steven R. Shapiro;
for the Anti-Defamation League by Martin E. Karlinsky, Martin S. Led-
erman, Steven M. Freeman, Michael Lieberman, Frederick M. Lawrence,
Howard W. Goldstein, and Erwin Chemerinsky; for Associated Pantheist
Groups by Michael C. Worsham and Dov M. Szego; for Atheists for Human
Rights by Jerold M. Gorski; for Buddhist Temples et al. by Kenneth E.
Pierce; for the Church of Freethought by Keith Alan; for the Council for
Secular Humanism by Edward Tabash; for the Freedom From Religion
Foundation, Inec., by Robert Reitano Tiernan; for Historians and Law
Scholars by Steven K. Green and Steven G. Gey; for Religious Scholars and
Theologians by Peter Irons; for Rob Sherman Advocacy by Richard D.
Grossman, for Seattle Atheists et al. by Gary D. Borek; for United Fathers
of America et al. by Mr. Gorski; for Rev. Dr. Betty Jane Bailey et al. by
Douglas Laycock; for Christopher L. Eisgruber et al. by Lawrence G.
Sager; and for Barbara A. McGraw by Ms. McGraw, pro se.

Briefs of amici curiae were filed for Atheists and other Freethinkers
by Dean Robert Johansson; for the Atheist Law Center by Pamela L.
Summners and Larry Darby; for the Common Good Foundation et al. by
Keith A. Fournier and John G. Stepanovich; for Thurston Greene by
Mr. Greene, pro se; for Joseph R. Grodin by Neal Katyal and Richard A.
Epstein; and for Mister Thorne by Ronald K. Losch.
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I

“The very purpose of a national flag is to serve as a symbol
of our country,” Texas v. Johnson, 491 U. S. 397, 405 (1989),
and of its proud traditions “of freedom, of equal opportunity,
of religious tolerance, and of good will for other peoples who
share our aspirations,” id., at 437 (STEVENS, J., dissenting).
As its history illustrates, the Pledge of Allegiance evolved
as a common public acknowledgment of the ideals that our
flag symbolizes. Its recitation is a patriotic exercise de-
signed to foster national unity and pride in those principles.

The Pledge of Allegiance was initially conceived more than
a century ago. As part of the nationwide interest in com-
memorating the 400th anniversary of Christopher Columbus’
discovery of America, a widely circulated national magazine
for youth proposed in 1892 that pupils recite the following
affirmation: “I pledge allegiance to my Flag and the Republic
for which it stands: one Nation indivisible, with Liberty and
Justice for all.”! In the 1920’s, the National Flag Confer-
ences replaced the phrase “my Flag” with “the flag of the
United States of America.”

In 1942, in the midst of World War II, Congress adopted,
and the President signed, a Joint Resolution codifying a de-
tailed set of “rules and customs pertaining to the display and
use of the flag of the United States of America.” Ch. 435,
56 Stat. 377. Section 7 of this codification provided in full:

“That the pledge of allegiance to the flag, ‘I pledge alle-
giance to the flag of the United States of America and
to the Republic for which it stands, one Nation indivisi-
ble, with liberty and justice for all’, be rendered by

1J. Baer, The Pledge of Allegiance: A Centennial History, 1892-1992,
p- 3 (1992) (internal quotation marks omitted). At the time, the phrase
“one Nation indivisible” had special meaning because the question whether
a State could secede from the Union had been intensely debated and was
unresolved prior to the Civil War. See J. Randall, Constitutional Prob-
lems Under Lincoln 12-24 (rev. ed. 1964). See also W. Rehnquist, Centen-
nial Crisis: The Disputed Election of 1876, p. 182 (2004).
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standing with the right hand over the heart; extending
the right hand, palm upward, toward the flag at the
words ‘to the flag’ and holding this position until the
end, when the hand drops to the side. However, civil-
ians will always show full respect to the flag when the
pledge is given by merely standing at attention, men
removing the headdress. Persons in uniform shall ren-
der the military salute.” Id., at 380.

This resolution, which marked the first appearance of the
Pledge of Allegiance in positive law, confirmed the impor-
tance of the flag as a symbol of our Nation’s indivisibility and
commitment to the concept of liberty.

Congress revisited the Pledge of Allegiance 12 years later
when it amended the text to add the words “under God.”
Act of June 14, 1954, ch. 297, 68 Stat. 249. The House Re-
port that accompanied the legislation observed that, “[f]rom
the time of our earliest history our peoples and our institu-
tions have reflected the traditional concept that our Nation
was founded on a fundamental belief in God.” H. R. Rep.
No. 1693, 83d Cong., 2d Sess., 2 (1954). The resulting text
is the Pledge as we know it today: “I pledge allegiance to the
Flag of the United States of America, and to the Republic for
which it stands, one Nation under God, indivisible, with lib-
erty and justice for all.” 4 U. S. C. §4.

II

Under California law, “every public elementary school”
must begin each day with “appropriate patriotic exercises.”
Cal. Educ. Code Ann. §52720 (West 1989). The statute pro-
vides that “[tlhe giving of the Pledge of Allegiance to the
Flag of the United States of America shall satisfy” this re-
quirement. Ibid. The Elk Grove Unified School District
has implemented the state law by requiring that “[e]ach ele-
mentary school class recite the pledge of allegiance to the
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flag once each day.”? Consistent with our case law, the
School District permits students who object on religious
grounds to abstain from the recitation. See West Virginia
Bd. of Ed. v. Barnette, 319 U. S. 624 (1943).

In March 2000, Newdow filed suit in the United States
District Court for the Eastern District of California against
the United States Congress, the President of the United
States, the State of California, and the School District and its
superintendent.? App. 24. At the time of filing, Newdow’s
daughter was enrolled in kindergarten in the School District
and participated in the daily recitation of the Pledge.
Styled as a mandamus action, the complaint explains that
Newdow is an atheist who was ordained more than 20 years
ago in a ministry that “espouses the religious philosophy that
the true and eternal bonds of righteousness and virtue stem
from reason rather than mythology.” Id., at 42, 153. The
complaint seeks a declaration that the 1954 Act’s addition of
the words “under God” violated the Establishment and Free
Exercise Clauses of the United States Constitution,* as well
as an injunction against the School District’s policy requiring
daily recitation of the Pledge. Id., at 42. It alleges that
Newdow has standing to sue on his own behalf and on behalf
of his daughter as “next friend.” Id., at 26, 56.

2Elk Grove Unified School District’s Policy AR 6115, App. to Brief for
United States as Respondent Supporting Petitioners 2a.

3 Newdow also named as defendants the Sacramento City Unified School
District and its superintendent on the chance that his daughter might one
day attend school in that district. App. 48. The Court of Appeals held
that Newdow lacks standing to challenge that district’s policy because his
daughter is not currently a student there. Newdow v. U. S. Congress, 328
F. 3d 466, 485 (CA9 2003) (Newdow III). Newdow has not challenged
that ruling.

4The First Amendment provides in relevant part that “Congress shall
make no law respecting an establishment of religion, or prohibiting the
free exercise thereof.” U.S. Const., Amdt. 1. The Religion Clauses
apply to the States by incorporation into the Fourteenth Amendment.
See Cantwell v. Connecticut, 310 U. S. 296, 303 (1940).
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The case was referred to a Magistrate Judge, whose brief
findings and recommendation concluded, “the Pledge does
not violate the Establishment Clause.” Id., at 79. The Dis-
trict Court adopted that recommendation and dismissed the
complaint on July 21, 2000. App. to Pet. for Cert. 97. The
Court of Appeals reversed and issued three separate deci-
sions discussing the merits and Newdow’s standing.

In its first opinion the appeals court unanimously held that
Newdow has standing “as a parent to challenge a practice
that interferes with his right to direct the religious educa-
tion of his daughter.” Newdow v. U. S. Congress, 292 F. 3d
597, 602 (CA9 2002) (Newdow I). That holding sustained
Newdow’s standing to challenge not only the policy of the
School District, where his daughter still is enrolled, but also
the 1954 Act of Congress that had amended the Pledge, be-
cause his “‘injury in fact’” was “‘fairly traceable’” to its en-
actment. Id., at 603-605. On the merits, over the dissent
of one judge, the court held that both the 1954 Act and the
School District’s policy violate the Establishment Clause of
the First Amendment. Id., at 612.

After the Court of Appeals’ initial opinion was announced,
Sandra Banning, the mother of Newdow’s daughter, filed a
motion for leave to intervene, or alternatively to dismiss the
complaint. App. 82. She declared that although she and
Newdow shared “physical custody” of their daughter, a
state-court order granted her “exclusive legal custody” of
the child, “including the sole right to represent [the daugh-
ter’s] legal interests and make all decision[s] about her edu-
cation” and welfare. Id., at 82, §Y2-3. Banning further
stated that her daughter is a Christian who believes in God
and has no objection either to reciting or hearing others
recite the Pledge of Allegiance, or to its reference to God.
Id., at 83, 4. Banning expressed the belief that her daugh-
ter would be harmed if the litigation were permitted to pro-
ceed, because others might incorrectly perceive the child as
sharing her father’s atheist views. Id., at 85, 110. Ban-
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ning accordingly concluded, as her daughter’s sole legal
custodian, that it was not in the child’s interest to be a party
to Newdow’s lawsuit. Id., at 85. On September 25, 2002,
the California Superior Court entered an order enjoining
Newdow from including his daughter as an unnamed party
or suing as her “next friend.” That order did not purport
to answer the question of Newdow’s Article III standing.
See Newdow v. U. S. Congress, 313 F. 3d 500, 502 (CA9 2002)
(Newdow II).

In a second published opinion, the Court of Appeals recon-
sidered Newdow’s standing in light of Banning’s motion.
The court noted that Newdow no longer claimed to represent
his daughter, but unanimously concluded that “the grant of
sole legal custody to Banning” did not deprive Newdow, “as
a noncustodial parent, of Article III standing to object to
unconstitutional government action affecting his child.” Id.,
at 502-503. The court held that under California law New-
dow retains the right to expose his child to his particular
religious views even if those views contradict the mother’s,
and that Banning’s objections as sole legal custodian do not
defeat Newdow’s right to seek redress for an alleged injury
to his own parental interests. Id., at 504-505.

On February 28, 2003, the Court of Appeals issued an
order amending its first opinion and denying rehearing en
banc. Newdow v. U. S. Congress, 328 F. 3d 466, 468 (CA9
2003) (Newdow III). The amended opinion omitted the ini-
tial opinion’s discussion of Newdow’s standing to challenge
the 1954 Act and declined to determine whether Newdow
was entitled to declaratory relief regarding the constitution-
ality of that Act. Id., at 490. Nine judges dissented from
the denial of en banc review. Id., at 471, 482. We granted
the School District’s petition for a writ of certiorari to con-
sider two questions: (1) whether Newdow has standing as a
noncustodial parent to challenge the School District’s policy,
and (2) if so, whether the policy offends the First Amend-
ment. 540 U. S. 945 (2003).
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In every federal case, the party bringing the suit must
establish standing to prosecute the action. “In essence the
question of standing is whether the litigant is entitled to
have the court decide the merits of the dispute or of particu-
lar issues.”  Warth v. Seldin, 422 U. S. 490, 498 (1975). The
standing requirement is born partly of “‘an idea, which is
more than an intuition but less than a rigorous and explicit
theory, about the constitutional and prudential limits to the
powers of an unelected, unrepresentative judiciary in our
kind of government.”” Allen v. Wright, 468 U. S. 737, 750
(1984) (quoting Vander Jagt v. O’Neill, 699 F. 2d 1166, 1178-
1179 (CADC 1983) (Bork, J., concurring)).

The command to guard jealously and exercise rarely our
power to make constitutional pronouncements requires
strictest adherence when matters of great national signifi-
cance are at stake. Even in cases concededly within our ju-
risdiction under Article III, we abide by “a series of rules
under which [we have] avoided passing upon a large part of
all the constitutional questions pressed upon [us] for deci-
sion.”  Ashwander v. TVA, 297 U. S. 288, 346 (1936) (Bran-
deis, J., concurring). Always we must balance “the heavy
obligation to exercise jurisdiction,” Colorado River Water
Conservation Dist. v. United States, 424 U. S. 800, 820 (1976),
against the “deeply rooted” commitment “not to pass on
questions of constitutionality” unless adjudication of the con-
stitutional issue is necessary, Spector Motor Service, Inc. v.
McLaughlin, 323 U.S. 101, 105 (1944). See also Rescue
Army v. Municipal Court of Los Angeles, 331 U. S. 549, 568—
575 (1947).

Consistent with these principles, our standing jurispru-
dence contains two strands: Article III standing, which en-
forces the Constitution’s case-or-controversy requirement,
see Lujan v. Defenders of Wildlife, 504 U. S. 555, 559-562
(1992); and prudential standing, which embodies “judicially
self-imposed limits on the exercise of federal jurisdiction,”
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Allen, 468 U. S., at 751. The Article III limitations are fa-
miliar: The plaintiff must show that the conduct of which he
complains has caused him to suffer an “injury in fact” that a
favorable judgment will redress. See Lujan, 504 U.S., at
560-561. Although we have not exhaustively defined the
prudential dimensions of the standing doctrine, we have ex-
plained that prudential standing encompasses “the general
prohibition on a litigant’s raising another person’s legal
rights, the rule barring adjudication of generalized griev-
ances more appropriately addressed in the representative
branches, and the requirement that a plaintiff’s complaint
fall within the zone of interests protected by the law in-
voked.” Allen, 468 U.S., at 751. See also Secretary of
State of Md. v. Joseph H. Munson Co., 467 U. S. 947, 955-956
(1984). “Without such limitations—closely related to Art.
III concerns but essentially matters of judicial self-
governance—the courts would be called upon to decide ab-
stract questions of wide public significance even though
other governmental institutions may be more competent to
address the questions and even though judicial intervention
may be unnecessary to protect individual rights.” Warth,
422 U. S., at 500.

One of the principal areas in which this Court has custom-
arily declined to intervene is the realm of domestic relations.
Long ago we observed that “[tlhe whole subject of the do-
mestic relations of husband and wife, parent and child, be-
longs to the laws of the States and not to the laws of the
United States.” In re Burrus, 136 U. S. 586, 593—-594 (1890).
See also Mansell v. Mansell, 490 U. S. 581, 587 (1989) (“[D]o-
mestic relations are preeminently matters of state law”),
Moore v. Sims, 442 U. S. 415, 435 (1979) (“Family relations
are a traditional area of state concern”). So strong is our
deference to state law in this area that we have recognized
a “domestic relations exception” that “divests the federal
courts of power to issue divorce, alimony, and child custody
decrees.” Ankenbrandt v. Richards, 504 U.S. 689, 703
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(1992). We have also acknowledged that it might be appro-
priate for the federal courts to decline to hear a case involv-
ing “elements of the domestic relationship,” id., at 705, even
when divorce, alimony, or child custody is not strictly at
issue:

“This would be so when a case presents ‘difficult ques-
tions of state law bearing on policy problems of substan-
tial public import whose importance transcends the
result in the case then at bar.’ Such might well be
the case if a federal suit were filed prior to effectuation
of a divorce, alimony, or child custody decree, and the
suit depended on a determination of the status of the
parties.” Id., at 705-706 (quoting Colorado River, 424
U. S, at 814).

Thus, while rare instances arise in which it is necessary to
answer a substantial federal question that transcends or ex-
ists apart from the family law issue, see, e. g., Palmore v.
Sidoti, 466 U. S. 429, 432-434 (1984), in general it is appro-
priate for the federal courts to leave delicate issues of domes-
tic relations to the state courts.®

As explained briefly above, the extent of the standing
problem raised by the domestic relations issues in this case
was not apparent until August 5, 2002, when Banning filed

5Qur holding does not rest, as THE CHIEF JUSTICE suggests, see post,
at 19-22 (opinion concurring in judgment), on either the domestic relations
exception or the abstention doctrine. Rather, our prudential standing
analysis is informed by the variety of contexts in which federal courts
decline to intervene because, as Ankenbrandt v. Richards, 504 U. S. 689
(1992), contemplated, the suit “depend[s] on a determination of the status
of the parties,” id., at 706. We deemed it appropriate to review the dis-
pute in Palmore because it “raise[d] important federal concerns arising
from the Constitution’s commitment to eradicating discrimination based
on race.” 466 U.S., at 432. In this case, by contrast, the disputed family
law rights are entwined inextricably with the threshold standing inquiry.
THE CHIEF JUSTICE in this respect, see post, at 21-22, misses our point:
The merits question undoubtedly transcends the domestic relations issue,
but the standing question surely does not.
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her motion for leave to intervene or dismiss the complaint
following the Court of Appeals’ initial decision. At that
time, the child’s custody was governed by a February 6, 2002,
order of the California Superior Court. That order pro-
vided that Banning had “‘sole legal custody as to the rights
and responsibilities to make decisions relating to the health,
education and welfare of’” her daughter. Newdow II, 313
F. 3d, at 502. The order stated that the two parents should
“‘consult with one another on substantial decisions relating
to’” the child’s “‘psychological and educational needs,”” but
it authorized Banning to “‘exercise legal control’” if the par-
ents could not reach “‘mutual agreement.”” Ibid.

That family court order was the controlling document at
the time of the Court of Appeals’ standing decision. After
the Court of Appeals ruled, however, the Superior Court
held another conference regarding the child’s custody. At a
hearing on September 11, 2003, the Superior Court an-
nounced that the parents have “joint legal custody,” but that
Banning “makes the final decisions if the two . . . disagree.”
App. 127-128.5

6The court confirmed that position in a written order issued January
9, 2004:

“The parties will have joint legal custody defined as follows: Ms. Ban-
ning will continue to make the final decisions as to the minor’s health,
education, and welfare if the two parties cannot mutually agree. The par-
ties are required to consult with each other on substantial decisions relat-
ing to the health, education and welfare of the minor child, including . . .
psychological and educational needs of the minor. If mutual agreement
is not reached in these areas, then Ms. Banning may exercise legal control
of the minor that is not specifically prohibited or is inconsistent with the
physical custody.” App. to Reply Brief for United States as Respondent
Supporting Petitioners 12a.

Despite the use of the term “joint legal custody”—which is defined by
California statute, see Cal. Fam. Code Ann. § 3003 (West 1994)—we see no
meaningful distinction for present purposes between the custody order
issued February 6, 2002, and the one issued January 9, 2004. Under
either order, Newdow has the right to consult on issues relating to the
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Newdow contends that despite Banning’s final authority,
he retains “an unrestricted right to inculcate in his daugh-
ter—free from governmental interference—the atheistic be-
liefs he finds persuasive.” Id., at 48, §78. The difficulty
with that argument is that Newdow’s rights, as in many
cases touching upon family relations, cannot be viewed in
isolation. This case concerns not merely Newdow’s interest
in inculcating his child with his views on religion, but also
the rights of the child’s mother as a parent generally and
under the Superior Court orders specifically. And most im-
portant, it implicates the interests of a young child who finds
herself at the center of a highly public debate over her cus-
tody, the propriety of a widespread national ritual, and the
meaning of our Constitution.

The interests of the affected persons in this case are in
many respects antagonistic. Of course, legal disharmony in
family relations is not uncommon, and in many instances that
disharmony poses no bar to federal-court adjudication of
proper federal questions. What makes this case different is
that Newdow’s standing derives entirely from his relation-
ship with his daughter, but he lacks the right to litigate as
her next friend. In marked contrast to our case law on jus
tertii, see, e.g., Singleton v. Wulff, 428 U. S. 106, 113-118
(1976) (plurality opinion), the interests of this parent and this
child are not parallel and, indeed, are potentially in conflict.”

child’s education, but Banning possesses what we understand amounts to
a tie-breaking vote.

"“There are good and sufficient reasons for th[e] prudential limitation
on standing when rights of third parties are implicated—the avoidance
of the adjudication of rights which those not before the Court may not
wish to assert, and the assurance that the most effective advocate of
the rights at issue is present to champion them.” Duke Power Co. v.
Carolina Environmental Study Group, Inc., 438 U.S. 59, 80 (1978).
Banning tells us that her daughter has no objection to the Pledge, and we
are mindful in cases such as this that “children themselves have constitu-
tionally protectible interests.” Wisconsin v. Yoder, 406 U.S. 205, 243
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Newdow’s parental status is defined by California’s domes-
tic relations law. Our custom on questions of state law ordi-
narily is to defer to the interpretation of the Court of Ap-
peals for the Circuit in which the State is located. See
Bishop v. Wood, 426 U. S. 341, 346-347 (1976). In this case,
the Court of Appeals, which possesses greater familiarity
with California law, concluded that state law vests in New-
dow a cognizable right to influence his daughter’s religious
upbringing. Newdow II, 313 F. 3d, at 504-505. The court
based its ruling on two intermediate state appellate cases
holding that “while the custodial parent undoubtedly has the
right to make ultimate decisions concerning the child’s reli-
gious upbringing, a court will not enjoin the noncustodial
parent from discussing religion with the child or involving
the child in his or her religious activities in the absence of
a showing that the child will be thereby harmed.” In re
Marriage of Murga, 103 Cal. App. 3d 498, 505, 163 Cal. Rptr.
79, 82 (1980). See also In re Marriage of Mentry, 142 Cal.
App. 3d 260, 268-270, 190 Cal. Rptr. 843, 849-850 (1983) (re-
lying on Murga to invalidate portion of restraining order
barring noncustodial father from engaging children in reli-
gious activity or discussion without custodial parent’s con-
sent). Animated by a conception of “family privacy” that
includes “not simply a policy of minimum state intervention
but also a presumption of parental autonomy,” 142 Cal. App.
3d, at 267-268, 190 Cal. Rptr., at 848, the state cases create a
zone of private authority within which each parent, whether
custodial or noncustodial, remains free to impart to the child
his or her religious perspective.

Nothing that either Banning or the School Board has done,
however, impairs Newdow’s right to instruct his daughter in

(1972) (Douglas, J., dissenting). In a fundamental respect, “[ilt is the
future of the student, not the future of the parents,” that is at stake.
Id., at 245.
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his religious views. Instead, Newdow requests relief that
is more ambitious than that sought in Mentry and Murga.
He wishes to forestall his daughter’s exposure to religious
ideas that her mother, who wields a form of veto power, en-
dorses, and to use his parental status to challenge the influ-
ences to which his daughter may be exposed in school when
he and Banning disagree. The California cases simply do
not stand for the proposition that Newdow has a right to
dictate to others what they may and may not say to his child
respecting religion. Mentry and Murga are concerned with
protecting “‘the fragile, complex interpersonal bonds be-
tween child and parent,”” 142 Cal. App. 3d, at 267, 190 Cal.
Rptr., at 848, and with permitting divorced parents to expose
their children to the “‘diversity of religious experiences
[that] is itself a sound stimulant for a child,”” id., at 265, 190
Cal. Rptr., at 847. The cases speak not at all to the problem
of a parent seeking to reach outside the private parent-child
sphere to restrain the acts of a third party. A next friend
surely could exercise such a right, but the Superior Court’s
order has deprived Newdow of that status.

In our view, it is improper for the federal courts to enter-
tain a claim by a plaintiff whose standing to sue is founded
on family law rights that are in dispute when prosecution of
the lawsuit may have an adverse effect on the person who is
the source of the plaintiff’s claimed standing. When hard
questions of domestic relations are sure to affect the out-
come, the prudent course is for the federal court to stay its
hand rather than reach out to resolve a weighty question of
federal constitutional law. There is a vast difference be-
tween Newdow’s right to communicate with his child—which
both California law and the First Amendment recognize—
and his claimed right to shield his daughter from influences
to which she is exposed in school despite the terms of the
custody order. We conclude that, having been deprived
under California law of the right to sue as next friend, New-
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dow lacks prudential standing to bring this suit in federal
court.®
The judgment of the Court of Appeals is reversed.

It is so ordered.

JUSTICE SCALIA took no part in the consideration or deci-
sion of this case.

CHIEF JUSTICE REHNQUIST, with whom JUSTICE O’CON-
NOR joins, and with whom JUSTICE THOMAS joins as to
Part I, concurring in the judgment.

The Court today erects a novel prudential standing princi-
ple in order to avoid reaching the merits of the constitu-
tional claim. I dissent from that ruling. On the merits,
I conclude that the Elk Grove Unified School District (School
District) policy that requires teachers to lead willing stu-
dents in reciting the Pledge of Allegiance, which includes the
words “under God,” does not violate the Establishment
Clause of the First Amendment.

I

The Court correctly notes that “our standing jurispru-
dence contains two strands: Article III standing, which en-

8 Newdow’s complaint and brief cite several additional bases for stand-
ing: that Newdow “at times has himself attended—and will in the future
attend—class with his daughter,” App. 49, §80; that he “has considered
teaching elementary school students in [the School District],” id., at 65,
9 120; that he “has attended and will continue to attend” school board
meetings at which the Pledge is “routinely recited,” id., at 52, {85; and
that the School District uses his tax dollars to implement its Pledge policy,
id., at 62-65. Even if these arguments suffice to establish Article III
standing, they do not respond to our prudential concerns. As for tax-
payer standing, Newdow does not reside in or pay taxes to the School
District; he alleges that he pays taxes to the District only “indirectly”
through his child support payments to Banning. Brief for Respondent
Newdow 49, n. 70. That allegation does not amount to the “direct
dollars-and-cents injury” that our strict taxpayer-standing doctrine re-
quires. Doremus v. Board of Ed. of Hawthorne, 342 U. S. 429, 434 (1952).
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forces the Constitution’s case-or-controversy requirement,
see Lujan v. Defenders of Wildlife, 504 U. S. 555, 559-562
(1992); and prudential standing, which embodies ‘judicially
self-imposed limits on the exercise of federal jurisdiction,’
[Allen v. Wright, 468 U. S. 737, 751 (1984)].” Ante, at 11-12.
To be clear, the Court does not dispute that respondent New-
dow (hereinafter respondent) satisfies the requisites of Arti-
cle III standing. But curiously the Court incorporates criti-
cism of the Court of Appeals’ Article III standing decision
into its justification for its novel prudential standing princi-
ple. The Court concludes that respondent lacks prudential
standing, under its new standing principle, to bring his suit
in federal court.

We have, in the past, judicially self-imposed clear limits on
the exercise of federal jurisdiction. See, e. g., Warth v. Sel-
din, 422 U. S. 490, 499 (1975); Allen v. Wright, 468 U. S. 737,
751 (1984) (“Standing doctrine embraces several judicially
self-imposed limits on the exercise of federal jurisdiction,
such as the general prohibition on a litigant’s raising another
person’s legal rights . . .”). In contrast, here is the Court’s
new prudential standing principle: “[I]t is improper for the
federal courts to entertain a claim by a plaintiff whose stand-
ing to sue is founded on family law rights that are in dispute
when prosecution of the lawsuit may have an adverse effect
on the person who is the source of the plaintiff’s claimed
standing.” Ante, at 17. The Court loosely bases this novel
prudential standing limitation on the domestic relations ex-
ception to diversity-of-citizenship jurisdiction pursuant to 28
U. S. C. §1332, the abstention doctrine, and criticisms of the
Court of Appeals’ construction of California state law, cou-
pled with the prudential standing prohibition on a litigant’s
raising another person’s legal rights.

First, the Court relies heavily on Ankenbrandt v. Rich-
ards, 504 U. S. 689 (1992), in which we discussed both the
domestic relations exception and the abstention doctrine.
In Ankenbrandt, the mother of two children sued her former



20 ELK GROVE UNIFIED SCHOOL DIST. ». NEWDOW

REHNQUIST, C. J., concurring in judgment

spouse and his female companion on behalf of the children,
alleging physical and sexual abuse of the children. The
lower courts declined jurisdiction based on the domestic rela-
tions exception to diversity jurisdiction and abstention under
Younger v. Harris, 401 U. S. 37 (1971). We reversed, con-
cluding that the domestic relations exception only applies
when a party seeks to have a district court issue “divorce,
alimony, and child custody decrees,” Ankenbrandt, 504 U. S.,
at 704. We further held that abstention was inappropriate
because “the status of the domestic relationship ha[d] been
determined as a matter of state law, and in any event ha[d]
no bearing on the underlying torts alleged,” id., at 706.

The Court first cites the domestic relations exception to
support its new principle. Then the Court relies on a quote
from Ankenbrandt’s discussion of the abstention doctrine:
“We have also acknowledged that it might be appropriate for
the federal courts to decline to hear a case involving ‘ele-
ments of the domestic relationship,” id., at 705, even when
divorce, alimony, or child custody is not strictly at issue.”
Ante, at 13. The Court perfunctorily states: “Thus, while
rare instances arise in which it is necessary to answer a sub-
stantial federal question that transcends or exists apart from
the family law issue, see, e. g., Palmore v. Sidoti, 466 U. S.
429, 432-434 (1984), in general it is appropriate for the fed-
eral courts to leave delicate issues of domestic relations to
the state courts.” Amnte, at 13. That conclusion does not
follow from Ankenbrandt’s discussion of the domestic rela-
tions exception and abstention; even if it did, it would not be
applicable in this case because, on the merits, this case pre-
sents a substantial federal question that transcends the fam-
ily law issue to a greater extent than Palmore.

The domestic relations exception is not a prudential limita-
tion on our federal jurisdiction. It is a limiting construction
of the statute defining federal diversity jurisdiction, 28
U. S. C. §1332, which “divests the federal courts of power to
issue divorce, alimony, and child custody decrees,” Anken-
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brandt, 504 U. S., at 703. This case does not involve diver-
sity jurisdiction, and respondent does not ask this Court to
issue a divorce, alimony, or child custody decree. Instead it
involves a substantial federal question about the constitu-
tionality of the School District’s conducting the Pledge cere-
mony, which is the source of our jurisdiction. Therefore, the
domestic relations exception to diversity jurisdiction forms
no basis for denying standing to respondent.

When we discussed abstention in Ankenbrandt, we first
noted that “[a]bstention rarely should be invoked, because
the federal courts have a ‘virtually unflagging obligation . . .
to exercise the jurisdiction given them.”” Id., at 705 (quot-
ing Colorado River Water Conservation Dist. v. United
States, 424 U. S. 800, 817 (1976)). Ankenbrandt’s discussion
of abstention by no means supports the proposition that only
in the rare instances where “a substantial federal ques-
tion ... transcends or exists apart from the family law issue,”
ante, at 13, should federal courts decide the federal issue.
As in Ankenbrandt, “the status of the domestic relationship
has been determined as a matter of state law, and in any
event has no bearing on the underlying [constitutional viola-
tion] alleged.” 504 U.S., at 706. Sandra Banning and re-
spondent now share joint custody of their daughter, respond-
ent retains the right to expose his daughter to his religious
views, and the state of their domestic affairs has nothing
to do with the underlying constitutional claim. Abstention
forms no basis for denying respondent standing.

The Court cites Palmore v. Sidoti, 466 U. S. 429 (1984), as
an example of the exceptional case where a “substantial fed-
eral question that transcends or exists apart from the family
law issue” makes the exercise of our jurisdiction appropriate.
Ante, at 13. In Palmore, we granted certiorari to review a
child custody decision, and reversed the state court’s decision
because we found that the effects of racial prejudice result-
ing from the mother’s interracial marriage could not justify
granting custody to the father. Contrary to the Court’s as-
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sertion, the alleged constitutional violation, while clearly in-
volving a “substantial federal question,” did not “transcen|[d]
or exis[t] apart from the family law issue,” ante, at 13; it
had everything to do with the domestic relationship—*“[wl]e
granted certiorari to review a judgment of a state court di-
vesting a natural mother of the custody of her infant child,”
466 U. S., at 430 (emphasis added). Under the Court’s dis-
cussion today, it appears that we should have stayed out of
the “domestic dispute” in Palmore no matter how constitu-
tionally offensive the result would have been.

Finally, it seems the Court bases its new prudential stand-
ing principle, in part, on criticisms of the Court of Appeals’
construction of state law, coupled with the prudential princi-
ple prohibiting third-party standing. In the Court of Ap-
peals’ original opinion, it held unanimously that respondent
satisfied the Article III standing requirements, stating re-
spondent “has standing as a parent to challenge a practice
that interferes with his right to direct the religious edu-
cation of his daughter.” Newdow v. U. S. Congress, 292 F.
3d 597, 602 (CA9 2002). After Banning moved for leave to
intervene, the Court of Appeals reexamined respondent’s
standing to determine whether the parents’ court-ordered
custodial arrangement altered respondent’s standing. New-
dow v. U. S. Congress, 313 F. 3d 500 (CA9 2002). The court
examined whether respondent could assert an injury in fact
by asking whether, under California law, “noncustodial par-
ents maintain the right to expose and educate their children
to their individual religious views, even if those religious
views contradict those of the custodial parent.”! Id., at 504.
The Court of Appeals again unanimously concluded that the
respondent satisfied Article III standing, despite the custody
order, because he retained sufficient parental rights under
California law. Id., at 504-505 (citing In re Marriage of

T note that respondent contends that he has never been a “noncusto-
dial” parent and points out that under the state court’s most recent order
he enjoys joint legal custody. Brief for Respondent Newdow 40.



Cite as: 542 U. S. 1 (2004) 23

REHNQUIST, C. J., concurring in judgment

Murga v. Petersen, 103 Cal. App. 3d 498, 163 Cal. Rptr. 79
(1980); In re Marriage of Mentry, 142 Cal. App. 3d 260, 190
Cal. Rptr. 843 (1983)).

The Court, contrary to the Court of Appeals’ interpre-
tation of California case law, concludes that respondent
“requests relief that is more ambitious than that sought in
Mentry and Murga” because he seeks to restrain the act of
a third party outside the parent-child sphere. Ante, at 17.
The Court then mischaracterizes respondent’s alleged inter-
est based on the Court’s de novo construction of Califor-
nia law.

The correct characterization of respondent’s interest rests
on the interpretation of state law. As the Court recognizes,
ante, at 16, we have a “settled and firm policy of deferring
to regional courts of appeals in matters that involve the con-
struction of state law.” Bowen v. Massachusetts, 487 U. S.
879, 908 (1988). We do so “not only to render unnecessary
review of their decisions in this respect, but also to reflect
our belief that district courts and courts of appeals are better
schooled in and more able to interpret the laws of their re-
spective States.” Brockett v. Spokane Arcades, Inc., 472
U. S. 491, 500 (1985) (internal quotation marks and citation
omitted). In contrast to the Court, I would defer to the
Court of Appeals’ interpretation of California law because it
is our settled policy to do so, and because I think that the
Court of Appeals has the better reading of Murga, supra,
and Mentry, supra.

The Court does not take issue with the fact that, under
California law, respondent retains a right to influence his
daughter’s religious upbringing and to expose her to his
views. But it relies on Banning’s view of the merits of this
case to diminish respondent’s interest, stating that the re-
spondent “wishes to forestall his daughter’s exposure to reli-
gious ideas that her mother, who wields a form of veto
power, endorses, and to use his parental status to challenge
the influences to which his daughter may be exposed in
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school when he and Banning disagree.” Ante, at 17. As
alleged by respondent and as recognized by the Court of Ap-
peals, respondent wishes to enjoin the School District from
endorsing a form of religion inconsistent with his own views
because he has a right to expose his daughter to those views
without the State’s placing its tmprimatur on a particular
religion. Under the Court of Appeals’ construction of Cali-
fornia law, Banning’s “veto power” does not override re-
spondent’s right to challenge the Pledge ceremony.

The Court concludes that the California cases “do not
stand for the proposition that [respondent] has a right to dic-
tate to others what they may or may not say to his child
respecting religion.” Ibid. Surely, under California case
law and the current custody order, respondent may not tell
Banning what she may say to their child respecting religion,
and respondent does not seek to. Just as surely, respondent
cannot name his daughter as a party to a lawsuit against
Banning’s wishes. But his claim is different: Respondent
does not seek to tell just anyone what he or she may say to
his daughter, and he does not seek to vindicate solely her
rights.

Respondent asserts that the School District’s Pledge cer-
emony infringes his right under California law to expose
his daughter to his religious views. While she is intimately
associated with the source of respondent’s standing (the
father-daughter relationship and respondent’s rights there-
under), the daughter is not the source of respondent’s stand-
ing; instead it is their relationship that provides respondent
his standing, which is clear once respondent’s interest is
properly described.? The Court’s criticisms of the Court of

2 Also as properly described, it is clear that this is not the same as a
next-friend suit. The Court relies on the fact that respondent “[was] de-
prived under California law of the right to sue as next friend.” Ante,
at 17. The same Superior Court that determined that respondent could
not sue as next friend stated:
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Appeals’ Article III standing decision and the prudential
prohibition on third-party standing provide no basis for de-
nying respondent standing.

Although the Court may have succeeded in confining this
novel principle almost narrowly enough to be, like the pro-
verbial excursion ticket—good for this day only—our doc-
trine of prudential standing should be governed by general
principles, rather than ad hoc improvisations.

II
The Pledge of Allegiance reads:

“I pledge allegiance to the Flag of the United States of
America, and to the Republic for which it stands, one
Nation under God, indivisible, with liberty and justice
for all.” 4 U.S.C. §4.

As part of an overall effort to “codify and emphasize existing
rules and customs pertaining to the display and use of the
flag of the United States of America,” see H. R. Rep.
No. 2047, 77th Cong., 2d Sess., 1 (1942); S. Rep. No. 1477,
77th Cong., 2d Sess., 1 (1942), Congress enacted the Pledge
on June 22, 1942. Pub. L. 623, ch. 435, §7, 56 Stat. 380, for-
mer 36 U. S. C. §1972. Congress amended the Pledge to in-
clude the phrase “under God” in 1954. Act of June 14, 1954,
ch. 297, §7, 68 Stat. 249. The amendment’s sponsor, Repre-
sentative Rabaut, said its purpose was to contrast this coun-
try’s belief in God with the Soviet Union’s embrace of athe-
ism. 100 Cong. Rec. 1700 (1954). We do not know what

“‘To the extent that by not naming her you have . . . an individual right
as a parent to say that, “not only for all the children of the world but in—
mine in particular, I believe that this child—my child is being harmed,”
but the child is . . . not actually part of the suit, I don’t know that there’s
any way that this court could preclude that.”” App. to Brief for Respond-
ent Newdow B4.

The California court did not reject Newdow’s right as distinct from his
daughter’s, and we should not either.
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other Members of Congress thought about the purpose of the
amendment. Following the decision of the Court of Appeals
in this case, Congress passed legislation that made extensive
findings about the historic role of religion in the political de-
velopment of the Nation and reaffirmed the text of the
Pledge. Act of Nov. 13, 2002, Pub. L. 107-293, §§1-2, 116
Stat. 2057-2060. To the millions of people who regularly re-
cite the Pledge, and who have no access to, or concern with,
such legislation or legislative history, “under God” might
mean several different things: that God has guided the des-
tiny of the United States, for example, or that the United
States exists under God’s authority. How much consider-
ation anyone gives to the phrase probably varies, since the
Pledge itself is a patriotic observance focused primarily on
the flag and the Nation, and only secondarily on the descrip-
tion of the Nation.

The phrase “under God” in the Pledge seems, as a histori-
cal matter, to sum up the attitude of the Nation’s leaders,
and to manifest itself in many of our public observances.
Examples of patriotic invocations of God and official acknowl-
edgments of religion’s role in our Nation’s history abound.

At George Washington’s first inauguration on April 30,
1789, he

“stepped toward the iron rail, where he was to receive
the oath of office. The diminutive secretary of the Sen-
ate, Samuel Otis, squeezed between the President and
Chancellor Livingston and raised up the erimson cushion
with a Bible on it. Washington put his right hand on
the Bible, opened to Psalm 121:1: ‘I raise my eyes toward
the hills. Whence shall my help come.” The Chancel-
lor proceeded with the oath: ‘Do you solemnly swear
that you will faithfully execute the office of President of
the United States and will to the best of your ability
preserve, protect and defend the Constitution of the
United States?” The President responded, ‘I solemnly
swear,” and repeated the oath, adding, ‘So help me God.’
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He then bent forward and kissed the Bible before him.”
M. Riccards, A Republic, If You Can Keep It: The
Foundation of the American Presidency, 1700-1800,
pp. 73-74 (1987).

Later the same year, after encouragement from Congress,?
Washington issued his first Thanksgiving proclamation,
which began:

“Whereas it is the duty of all Nations to acknowledge
the providence of Almighty God, to obey his will, to be
grateful for his benefits, and humbly to implore his pro-
tection and favor—and whereas both Houses of Con-
gress have by their joint Committee requested me ‘to
recommend to the People of the United States a day of
public thanksgiving and prayer to be observed by ac-
knowledging with grateful hearts the many signal fa-
vors of Almighty God especially by affording them an
opportunity peaceably to establish a form of government
for their safety and happiness.”” 4 Papers of George
Washington 131: Presidential Series (W. Abbot &
D. Twohig eds. 1993).

Almost all succeeding Presidents have issued similar
Thanksgiving proclamations.

Later Presidents, at critical times in the Nation’s history,
have likewise invoked the name of God. Abraham Lincoln,
concluding his masterful Gettysburg Address in 1863, used
the very phrase “under God”:

“It is rather for us to be here dedicated to the great task
remaining before us—that from these honored dead we
take increased devotion to that cause for which they

3“The day after the First Amendment was proposed, Congress urged
President Washington to proclaim ‘a day of public thanksgiving and
prayer, to be observed by acknowledging with grateful hearts the many
and signal favours of Almighty God.”” Lynch v. Donnelly, 465 U. S. 668,
675, n. 2 (1984).
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gave the last full measure of devotion—that we here
highly resolve that these dead shall not have died in
vain—that this nation, under God, shall have a new birth
of freedom—and that government of the people, by the
people, for the people, shall not perish from the earth.”
1 Documents of American History 429 (H. Commager
ed. 8th ed. 1968).

Lincoln’s equally well-known second inaugural address, de-
livered on March 4, 1865, makes repeated references to God,
concluding with these famous words:

“With malice toward none, with charity for all, with
firmness in the right as God gives us to see the right,
let us strive on to finish the work we are in, to bind up
the nation’s wounds, to care for him who shall have
borne the battle and for his widow and his orphan, to
do all which may achieve and cherish a just and last-
ing peace among ourselves and with all nations.” Id.,
at 443.

Woodrow Wilson appeared before Congress in April 1917,

to request a declaration of war against Germany. He fin-
ished with these words:

“But the right is more precious than peace, and we shall
fight for the things which we have always carried near-
est our hearts,—for democracy, for the right of those
who submit to authority to have a voice in their own
Governments, for the rights and liberties of small na-
tions, for a universal dominion of right for such a concert
of free peoples as shall bring peace and safety to all na-
tions and make the world itself at last free. To such a
task we can dedicate our lives and our fortunes, every-
thing that we are and everything that we have, with the
pride of those who know that the day has come when
America is privileged to spend her blood and her might
for the principles that gave her birth and happiness and
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the peace which she has treasured. God helping her,
she can do no other.” 2 id., at 132.

President Franklin Delano Roosevelt, taking the office of
the Presidency in the depths of the Great Depression, con-
cluded his first inaugural address with these words: “In this
dedication of a nation we humbly ask the blessing of God.
May He protect each and every one of us! May He guide
me in the days to come!” 2 id., at 242.

General Dwight D. Eisenhower, who would himself serve
two terms as President, concluded his “Order of the Day”
to the soldiers, sailors, and airmen of the Allied Expedition-
ary Force on D-Day—the day on which the Allied Forces
successfully landed on the Normandy beaches in France—
with these words: “Good Luck! And let us all beseech
the blessing of Almighty God upon this great and noble
undertaking,” http://www.eisenhower.archives.gov/dl/DDay/
SoldiersSailorsAirmen.pdf (all Internet materials as visited
June 9, 2004, and available in Clerk of Court’s case file).

The motto “In God We Trust” first appeared on the coun-
try’s coins during the Civil War. Secretary of the Treasury
Salmon P. Chase, acting under the authority of an Act of
Congress passed in 1864, prescribed that the motto should
appear on the two cent coin. The motto was placed on more
and more denominations, and since 1938 all United States
coins bear the motto. Paper currency followed suit at a
slower pace; Federal Reserve notes were so inscribed during
the decade of the 1960’s. Meanwhile, in 1956, Congress de-
clared that the motto of the United States would be “In God
we Trust.” Act of July 30, 1956, ch. 795, 70 Stat. 732.

Our Court Marshal’s opening proclamation concludes with
the words “‘God save the United States and this honorable
Court.”” The language goes back at least as far as 1827.
O. Smith, Early Indiana Trials and Sketches: Reminiscences
(1858) (quoted in 1 C. Warren, The Supreme Court in United
States History 469 (rev. ed. 1926)).
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All of these events strongly suggest that our national cul-
ture allows public recognition of our Nation’s religious his-
tory and character. In the words of the House Report that
accompanied the insertion of the phrase “under God” in the
Pledge: “From the time of our earliest history our peoples
and our institutions have reflected the traditional concept
that our Nation was founded on a fundamental belief in God.”
H. R. Rep. No. 1693, 83d Cong., 2d Sess., 2 (1954). Giving
additional support to this idea is our national anthem The
Star-Spangled Banner, adopted as such by Congress in 1931.
36 U. S. C. §301 and Historical and Revision Notes. The last
verse ends with these words:

“Then conquer we must, when our cause it is just,
“And this be our motto: ‘In God is our trust.’
“And the star-spangled banner in triumph shall wave

“Oer the land of the free and the home of the brave!”
http://www.bepl.net/~etowner/anthem.html.

As pointed out by the Court, California law requires public
elementary schools to “conduc[t] . . . appropriate patriotic
exercises” at the beginning of the schoolday, and notes that
the “giving of the Pledge of Allegiance to the Flag of the
United States of America shall satisfy the requirements of
this section.” Cal. Educ. Code Ann. §52720 (West 1989).
The School District complies with this requirement by in-
structing that “[elach elementary school class recite the
[Plledge of [A]llegiance to the [F]lag once each day.” App.
149-150. Students who object on religious (or other)
grounds may abstain from the recitation. West Virginia Bd.
of Ed. v. Barnette, 319 U.S. 624, 642 (1943) (holding that
the government may not compel school students to recite
the Pledge).

Notwithstanding the voluntary nature of the School Dis-
trict policy, the Court of Appeals, by a divided vote, held
that the policy violates the Establishment Clause of the First
Amendment because it “impermissibly coerces a religious
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act.” Newdow v. U. S. Congress, 328 F. 3d 466, 487 (CA9
2003). To reach this result, the court relied primarily on
our decision in Lee v. Weisman, 505 U. S. 577 (1992). That
case arose out of a graduation ceremony for a public high
school in Providence, Rhode Island. The ceremony began
with an invocation and ended with a benediction, both given
by a local rabbi. The Court held that even though attend-
ance at the ceremony was voluntary, students who objected
to the prayers would nonetheless feel coerced to attend and
to stand during each prayer. But the Court throughout its
opinion referred to the prayer as “an explicit religious exer-
cise,” 1d., at 598, and “a formal religious exercise,” id., at 589.

As the Court notes in its opinion, “the Pledge of Alle-
giance evolved as a common public acknowledgment of the
ideals that our flag symbolizes. Its recitation is a patriotic
exercise designed to foster national unity and pride in those
principles.” Amnte, at 6.

I do not believe that the phrase “under God” in the Pledge
converts its recital into a “religious exercise” of the sort de-
scribed in Lee. Instead, it is a declaration of belief in alle-
giance and loyalty to the United States flag and the Republic
that it represents. The phrase “under God” is in no sense
a prayer, nor an endorsement of any religion, but a simple
recognition of the fact noted in H. R. Rep. No. 1693, at 2:
“From the time of our earliest history our peoples and our
institutions have reflected the traditional concept that our
Nation was founded on a fundamental belief in God.” Recit-
ing the Pledge, or listening to others recite it, is a patriotic
exercise, not a religious one; participants promise fidelity to
our flag and our Nation, not to any particular God, faith,
or church.*

4JusTICE THOMAS concludes, based partly on West Virginia Bd. of
Ed. v. Barnette, 319 U. S. 624 (1943), that Lee v. Weisman, 505 U. S. 577
(1992), coercion is present in the School District policy. Post, at 46-47
(opinion concurring in judgment). I cannot agree. Barnette involved a
board of education policy that compelled students to recite the Pledge.
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There is no doubt that respondent is sincere in his atheism
and rejection of a belief in God. But the mere fact that he
disagrees with this part of the Pledge does not give him a
veto power over the decision of the public schools that will-
ing participants should pledge allegiance to the flag in the
manner prescribed by Congress. There may be others who
disagree, not with the phrase “under God,” but with the
phrase “with liberty and justice for all.” But surely that
would not give such objectors the right to veto the holding
of such a ceremony by those willing to participate. Only if
it can be said that the phrase “under God” somehow tends
to the establishment of a religion in violation of the First
Amendment can respondent’s claim succeed, where one
based on objections to “with liberty and justice for all” fails.
Our cases have broadly interpreted this phrase, but none
have gone anywhere near as far as the decision of the Court
of Appeals in this case. The recital, in a patriotic ceremony
pledging allegiance to the flag and to the Nation, of the de-
scriptive phrase “under God” cannot possibly lead to the es-
tablishment of a religion, or anything like it.

When courts extend constitutional prohibitions beyond
their previously recognized limit, they may restrict demo-
cratic choices made by public bodies. Here, Congress pre-
scribed a Pledge of Allegiance, the State of California re-
quired patriotic observances in its schools, and the School

319 U. 8., at 629. There was no opportunity to opt out, as there is in the
present case. “Failure to conform [was] ‘insubordination’ dealt with by
expulsion. Readmission [was] denied by statute until compliance. Mean-
while the expelled child [was] ‘unlawfully absent’ and [could] be proceeded
against as a delinquent. His parents or guardians [were] liable to prose-
cution, and if convicted [were] subject to a fine not exceeding $50 and jail
term not exceeding thirty days.” Ibid. (footnotes omitted). I think
there is a clear difference between compulsion (Barnette) and coercion
(Lee). Compulsion, after Barnette, is not permissible, and it is not an
issue in this case. And whatever the virtues and vices of Lee, the Court
was concerned only with “formal religious exercise[s],” 505 U. S., at 589,
which the Pledge is not.
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District chose to comply by requiring teacher-led recital of
the Pledge of Allegiance by willing students. Thus, we have
three levels of popular government—the national, the state,
and the local—collaborating to produce the Elk Grove cere-
mony. The Constitution only requires that schoolchildren
be entitled to abstain from the ceremony if they chose to do
so. To give the parent of such a child a sort of “heckler’s
veto” over a patriotic ceremony willingly participated in by
other students, simply because the Pledge of Allegiance con-
tains the descriptive phrase “under God,” is an unwarranted
extension of the Establishment Clause, an extension which
would have the unfortunate effect of prohibiting a commend-
able patriotic observance.

JUSTICE O’CONNOR, concurring in the judgment.

I join the concurrence of THE CHIEF JUSTICE in full.
Like him, I would follow our policy of deferring to the Fed-
eral Courts of Appeals in matters that involve the interpre-
tation of state law, see Bowen v. Massachusetts, 487 U. S.
879 (1988), and thereby conclude that respondent Newdow
does have standing to bring his constitutional claim before a
federal court. Like THE CHIEF JUSTICE, I believe that we
must examine those questions, and, like him, I believe that
petitioner school district’s policy of having its teachers lead
students in voluntary recitations of the Pledge of Allegiance
does not offend the Establishment Clause. But while the
history presented by THE CHIEF JUSTICE illuminates the
constitutional problems this case presents, I write separately
to explain the principles that guide my own analysis of the
constitutionality of that policy.

As T have said before, the Establishment Clause “cannot
easily be reduced to a single test. There are different
categories of Establishment Clause cases, which may call for
different approaches.” Board of Ed. of Kiryas Joel Vil-
lage School Dist. v. Grumet, 512 U. S. 687, 720 (1994) (con-
curring opinion). When a court confronts a challenge to
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government-sponsored speech or displays, I continue to be-
lieve that the endorsement test “captures the essential com-
mand of the Establishment Clause, namely, that government
must not make a person’s religious beliefs relevant to his or
her standing in the political community by conveying a mes-
sage ‘that religion or a particular religious belief is favored
or preferred.”” County of Allegheny v. American Civil
Liberties Union, Greater Pittsburgh Chapter, 492 U. S. 573,
627 (1989) (opinion concurring in part and concurring in judg-
ment) (quoting Wallace v. Jaffree, 472 U.S. 38, 70 (1985)
(O’CONNOR, J., concurring in judgment)). In that context,
I repeatedly have applied the endorsement test, Capitol
Square Review and Advisory Bd. v. Pinette, 515 U. S. 753,
772-773 (1995) (opinion concurring in part and concurring in
judgment) (display of a cross in a plaza next to state capitol);
Allegheny, supra, at 625 (display of creche in county court-
house and menorah outside city and county buildings); Wal-
lace, supra, at 69 (statute authorizing a meditative moment
of silence in classrooms); Lynch v. Donnelly, 465 U. S. 668,
688 (1984) (O’CONNOR, J., concurring) (inclusion of Nativity
scene in city government’s Christmas display), and I would
do so again here.

Endorsement, I have explained, “sends a message to non-
adherents that they are outsiders, not full members of the
political community, and an accompanying message to adher-
ents that they are insiders, favored members of the political
community.” Ibid. In order to decide whether endorse-
ment has occurred, a reviewing court must keep in mind two
crucial and related principles.

First, because the endorsement test seeks “to identify
those situations in which government makes adherence to a
religion relevant . . . to a person’s standing in the political
community,” it assumes the viewpoint of a reasonable ob-
server. Pinette, 515 U. S., at 772 (internal quotation marks
omitted). Given the dizzying religious heterogeneity of our
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Nation, adopting a subjective approach would reduce the test
to an absurdity. Nearly any government action could be
overturned as a violation of the Establishment Clause if a
“heckler’s veto” sufficed to show that its message was one of
endorsement. See id., at 780 (“There is always someone
who, with a particular quantum of knowledge, reasonably
might perceive a particular action as an endorsement of reli-
gion”). Second, because the “reasonable observer” must
embody a community ideal of social judgment, as well as ra-
tional judgment, the test does not evaluate a practice in iso-
lation from its origins and context. Instead, the reasonable
observer must be deemed aware of the history of the conduct
in question, and must understand its place in our Nation’s
cultural landscape. See id., at 781.

The Court has permitted government, in some instances,
to refer to or commemorate religion in public life. See, e. g.,
Pinette, supra; Allegheny, supra; Lynch, supra; Marsh v.
Chambers, 463 U. S. 783 (1983). While the Court’s explicit
rationales have varied, my own has been consistent; I believe
that although these references speak in the language of reli-
gious belief, they are more properly understood as employ-
ing the idiom for essentially secular purposes. One such
purpose is to commemorate the role of religion in our history.
In my view, some references to religion in public life and
government are the inevitable consequence of our Nation’s
origins. Just as the Court has refused to ignore changes
in the religious composition of our Nation in explaining the
modern scope of the Religion Clauses, see, e.g., Wallace,
supra, at 52-54 (even if the Religion Clauses were originally
meant only to forestall intolerance between Christian sects,
they now encompass all forms of religious conscience), it
should not deny that our history has left its mark on our
national traditions. It is unsurprising that a Nation founded
by religious refugees and dedicated to religious freedom
should find references to divinity in its symbols, songs, mot-
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toes, and oaths.* Eradicating such references would sever
ties to a history that sustains this Nation even today. See
Allegheny, supra, at 623 (declining to draw lines that would
“sweep away all government recognition and acknowledg-
ment of the role of religion in the lives of our citizens”).

Facially religious references can serve other valuable pur-
poses in public life as well. Twenty years ago, I wrote that
such references “serve, in the only ways reasonably possible
in our culture, the legitimate secular purposes of solemnizing
public occasions, expressing confidence in the future, and en-
couraging the recognition of what is worthy of appreciation
in society.” Lynch, supra, at 692—-693 (concurring opinion).
For centuries, we have marked important occasions or pro-
nouncements with references to God and invocations of di-
vine assistance. Such references can serve to solemnize an
occasion instead of to invoke divine provenance. The rea-
sonable observer discussed above, fully aware of our national
history and the origins of such practices, would not perceive
these acknowledgments as signifying a government endorse-
ment of any specific religion, or even of religion over
nonreligion.

There are no de minimis violations of the Constitution—
no constitutional harms so slight that the courts are obliged

*Note, for example, the following state mottoes: Arizona (“God En-
riches”); Colorado (“Nothing without Providence”); Connecticut (“He Who
Transplanted Still Sustains”); Florida (“In God We Trust”); Ohio (“With
God All Things Are Possible”); and South Dakota (“Under God the People
Rule”). Arizona, Colorado, and Florida have placed their mottoes on their
state seals, and the mottoes of Connecticut and South Dakota appear on
the flags of those States as well. Georgia’s newly redesigned flag includes
the motto “In God We Trust.” The oaths of judicial office, citizenship,
and military and civil service all end with the (optional) phrase “[S]o help
me God.” See 28 U.S.C. §453; 5 U. S. C. §3331; 10 U. S. C. §502; 8 CFR
§337.1 (2004). Many of our patriotic songs contain overt or implicit refer-
ences to the divine, among them: America (“Protect us by thy might, great
God our King”); America the Beautiful (“God shed his grace on thee”); and
God bless America.
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to ignore them. Given the values that the Establishment
Clause was meant to serve, however, I believe that govern-
ment can, in a discrete category of cases, acknowledge or
refer to the divine without offending the Constitution. This
category of “ceremonial deism” most clearly encompasses
such things as the national motto (“In God We Trust”), reli-
gious references in traditional patriotic songs such as The
Star-Spangled Banner, and the words with which the Mar-
shal of this Court opens each of its sessions (“God save the
United States and this honorable Court”). See Allegheny,
492 U. S., at 630 (O’CONNOR, J., concurring in part and con-
curring in judgment). These references are not minor tres-
passes upon the Establishment Clause to which I turn a
blind eye. Instead, their history, character, and context pre-
vent them from being constitutional violations at all.

This case requires us to determine whether the appear-
ance of the phrase “under God” in the Pledge of Allegiance
constitutes an instance of such ceremonial deism. Although
it is a close question, I conclude that it does, based on my
evaluation of the following four factors.

History and Ubiquity

The constitutional value of ceremonial deism turns on a
shared understanding of its legitimate nonreligious pur-
poses. That sort of understanding can exist only when a
given practice has been in place for a significant portion of
the Nation’s history, and when it is observed by enough per-
sons that it can fairly be called ubiquitous. See Lynch, 465
U.S., at 693. By contrast, novel or uncommon references to
religion can more easily be perceived as government en-
dorsements because the reasonable observer cannot be pre-
sumed to be fully familiar with their origins. As a result,
in examining whether a given practice constitutes an in-
stance of ceremonial deism, its “history and ubiquity” will be
of great importance. As I explained in Allegheny, supra,
at 630-631:
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“Under the endorsement test, the ‘history and ubiquity’
of a practice is relevant not because it creates an ‘artifi-
cial exception’ from that test. On the contrary, the ‘his-
tory and ubiquity’ of a practice is relevant because it
provides part of the context in which a reasonable ob-
server evaluates whether a challenged governmental
practice conveys a message of endorsement of religion.”

Fifty years have passed since the words “under God” were
added, a span of time that is not inconsiderable given the
relative youth of our Nation. In that time, the Pledge has
become, alongside the singing of The Star-Spangled Banner,
our most routine ceremonial act of patriotism; countless
schoolchildren recite it daily, and their religious heterogene-
ity reflects that of the Nation as a whole. As a result, the
Pledge and the context in which it is employed are familiar
and nearly inseparable in the public mind. No reasonable
observer could have been surprised to learn the words of the
Pledge, or that petitioner school district has a policy of lead-
ing its students in daily recitation of the Pledge.

It cannot be doubted that “no one acquires a vested or
protected right in violation of the Constitution by long use,
even when that span of time covers our entire national exist-
ence and indeed predates it. Yet an unbroken practice . . .
is not something to be lightly cast aside.” Walz v. Tax
Comm’n of City of New York, 397 U. S. 664, 678 (1970). And
the history of a given practice is all the more relevant when
the practice has been employed pervasively without engen-
dering significant controversy. In Lynch, where we evalu-
ated the constitutionality of a town Christmas display that
included a creche, we found relevant to the endorsement
question the fact that the display had “apparently caused no
political divisiveness prior to the filing of this lawsuit” de-
spite its use for over 40 years. See 465 U. S., at 692-693.
Similarly, in the 50 years that the Pledge has been recited as
it is now, by millions of children, this was, at the time of its
filing, only the third reported case of which I am aware to
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challenge it as an impermissible establishment of religion.
See Sherman v. Community Consol. School Dist. 21, 980
F. 2d 437 (CA7 1992); Smith v. Denny, 280 F. Supp. 6561 (ED
Cal. 1968). The citizens of this Nation have been neither
timid nor unimaginative in challenging government practices
as forbidden “establishments” of religion. See, e. g., Altman
v. Bedford Central School Dist., 245 F. 3d 49 (CA2 2001)
(challenging, among other things, reading of a story of the
Hindu deity Ganesha in a fourth-grade classroom); Alvarado
v. San Jose, 94 F. 3d 1223 (CA9 1996) (challenge to use of a
sculpture of the Aztec deity Quetzalcoatl to commemorate
Mexican contributions to city culture); Peloza v. Capistrano
Unified School Dist., 37 F. 3d 517 (CA9 1994) (high school
biology teacher’s challenge to requirement that he teach the
concept of evolution); Fleischfresser v. Directors of School
Dist. 200, 15 F. 3d 680 (CA7 1994) (challenge to school supple-
mental reading program that included works of fantasy in-
volving witches, goblins, and Halloween); United States v.
Allen, 760 F. 2d 447, 449 (CA2 1985) (challenge to conviction
for vandalism of B-52 bomber, based on theory that
property-protection statute established a “‘national religion
of nuclearism . . . in which the bomb is the new source of
salvation’”); Grove v. Mead School Dist. No. 35}, 753 F. 2d
1528 (CA9 1985) (challenge to use of The Learning Tree, by
Gordon Parks, in high school English literature class); Crow-
ley v. Smithsonian Inst., 636 F. 2d 738 (CADC 1980) (chal-
lenge to museum display that explained the concept of evolu-
tion). Given the vigor and creativity of such challenges,
I find it telling that so little ire has been directed at the
Pledge.

Absence of worship or prayer

“[OJne of the greatest dangers to the freedom of the indi-
vidual to worship in his own way [lies] in the Government’s
placing its official stamp of approval upon one particular kind
of prayer or one particular form of religious services.”
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Engel v. Vitale, 370 U. S. 421, 429 (1962). Because of this
principle, only in the most extraordinary circumstances could
actual worship or prayer be defended as ceremonial deism.
We have upheld only one such prayer against Establishment
Clause challenge, and it was supported by an extremely long
and unambiguous history. See Marsh v. Chambers, 463
U. S. 783 (1983) (upholding Nebraska Legislature’s 128-year-
old practice of opening its sessions with a prayer offered by
a chaplain). Any statement that has as its purpose placing
the speaker or listener in a penitent state of mind, or that is
intended to create a spiritual communion or invoke divine
aid, strays from the legitimate secular purposes of solemniz-
ing an event and recognizing a shared religious history.
Santa Fe Independent School Dist. v. Doe, 530 U. S. 290, 309
(2000) (“[TThe use of an invocation to foster . . . solemnity
is impermissible when, in actuality, it constitutes [state-
sponsored] prayer”).

Of course, any statement can be imbued by a speaker or
listener with the qualities of prayer. But, as I have ex-
plained, the relevant viewpoint is that of a reasonable ob-
server, fully cognizant of the history, ubiquity, and context
of the practice in question. Such an observer could not con-
clude that reciting the Pledge, including the phrase “under
God,” constitutes an instance of worship. I know of no reli-
gion that incorporates the Pledge into its canon, nor one that
would count the Pledge as a meaningful expression of reli-
gious faith. Even if taken literally, the phrase is merely de-
scriptive; it purports only to identify the United States as a
Nation subject to divine authority. That cannot be seen as
a serious invocation of God or as an expression of individual
submission to divine authority. Cf. Engel, supra, at 424 (de-
seribing prayer as “a solemn avowal of divine faith and sup-
plication for the blessings of the Almighty”). A reasonable
observer would note that petitioner school district’s policy
of Pledge recitation appears under the heading of “Patriotic
Exercises,” and the California law which it implements re-
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fers to “appropriate patriotic exercises.” Cal. Educ. Code
Ann. §52720 (West 1989). Petitioner school district also em-
ploys teachers, not chaplains or religious instructors, to lead
its students’ exercise; this serves as a further indication that
it does not treat the Pledge as a prayer. Cf. Lee v. Weis-
man, 505 U. S. 577, 594 (1992) (reasoning that a graduation
benediction could not be construed as a de minimis religious
exercise without offending the rabbi who offered it).

It is true that some of the legislators who voted to add the
phrase “under God” to the Pledge may have done so in an
attempt to attach to it an overtly religious message. See
H. R. Rep. No. 1693, 83d Cong., 2d Sess., 2-3 (1954). But
their intentions cannot, on their own, decide our inquiry.
First of all, those legislators also had permissible secular ob-
jectives in mind—they meant, for example, to acknowledge
the religious origins of our Nation’s belief in the “individual-
ity and the dignity of the human being.” Id., at 1. Sec-
ond—and more critically—the subsequent social and cultural
history of the Pledge shows that its original secular charac-
ter was not transformed by its amendment. In School Dist.
of Abington Township v. Schempp, 374 U. S. 203 (1963), we
explained that a government may initiate a practice “for the
impermissible purpose of supporting religion” but neverthe-
less “retai[n] the la[w] for the permissible purpose of further-
ing overwhelmingly secular ends.” Id., at 263-264 (citing
McGowan v. Maryland, 366 U. S. 420 (1961)). Whatever the
sectarian ends its authors may have had in mind, our contin-
ued repetition of the reference to “one Nation under God”
in an exclusively patriotic context has shaped the cultural
significance of that phrase to conform to that context. Any
religious freight the words may have been meant to carry
originally has long since been lost. See Lynch, 465 U. S,
at 716 (Brennan, J., dissenting) (suggesting that the refer-
ence to God in the Pledge might be permissible because it
has “lost through rote repetition any significant religious
content”).
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Absence of reference to particular religion

“The clearest command of the Establishment Clause is
that one religious denomination cannot be officially preferred
over another.” Larson v. Valente, 456 U. S. 228, 244 (1982).
While general acknowledgments of religion need not be
viewed by reasonable observers as denigrating the nonreli-
gious, the same cannot be said of instances “where the en-
dorsement is sectarian, in the sense of specifying details
upon which men and women who believe in a benevolent,
omnipotent Creator and Ruler of the world are known to
differ.” Weisman, supra, at 641 (SCALIA, J., dissenting).
As a result, no religious acknowledgment could claim to be
an instance of ceremonial deism if it explicitly favored one
particular religious belief system over another.

The Pledge complies with this requirement. It does not
refer to a nation “under Jesus” or “under Vishnu,” but in-
stead acknowledges religion in a general way: a simple refer-
ence to a generic “God.” Of course, some religions—Bud-
dhism, for instance—are not based upon a belief in a separate
Supreme Being. See Brief for Buddhist Temples et al. as
Amici Curiae 15-16. But one would be hard pressed to
imagine a brief solemnizing reference to religion that would
adequately encompass every religious belief expressed by
any citizen of this Nation. The phrase “under God,” con-
ceived and added at a time when our national religious diver-
sity was neither as robust nor as well recognized as it is now,
represents a tolerable attempt to acknowledge religion and
to invoke its solemnizing power without favoring any indi-
vidual religious sect or belief system.

Minimal religious content

A final factor that makes the Pledge an instance of ceremo-
nial deism, in my view, is its highly circumscribed reference
to God. In most of the cases in which we have struck down
government speech or displays under the Establishment
Clause, the offending religious content has been much more
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pervasive. See, e. g., Weisman, supra, at 581-582 (prayers
involving repeated thanks to God and requests for blessings).
Of course, a ceremony cannot avoid Establishment Clause
serutiny simply by avoiding an explicit mention of God. See
Wallace v. Jaffree, 472 U. S. 38 (1985) (invalidating Alabama
statute providing moment of silence for meditation or volun-
tary prayer). But the brevity of a reference to religion or
to God in a ceremonial exercise can be important for several
reasons. First, it tends to confirm that the reference is
being used to acknowledge religion or to solemnize an event
rather than to endorse religion in any way. Second, it
makes it easier for those participants who wish to “opt out”
of language they find offensive to do so without having to
reject the ceremony entirely. And third, it tends to limit
the ability of government to express a preference for one
religious sect over another.

The reference to “God” in the Pledge of Allegiance quali-
fies as a minimal reference to religion; Newdow’s challenge
focuses on only two of the Pledge’s 31 words. Moreover, the
presence of those words is not absolutely essential to the
Pledge, as demonstrated by the fact that it existed without
them for over 50 years. As a result, students who wish to
avoid saying the words “under God” still can consider them-
selves meaningful participants in the exercise if they join in
reciting the remainder of the Pledge.

I have framed my inquiry as a specific application of the
endorsement test by examining whether the ceremony or
representation would convey a message to a reasonable ob-
server, familiar with its history, origins, and context, that
those who do not adhere to its literal message are political
outsiders. But consideration of these factors would lead me
to the same result even if I were to apply the “coercion”
test that has featured in several opinions of this Court.
Santa Fe Independent School Dist. v. Doe, 530 U.S. 290
(2000); Lee v. Weisman, 505 U. S. 577 (1992).
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The coercion test provides that, “at a minimum, . . . gov-
ernment may not coerce anyone to support or participate
in religion or its exercise, or otherwise act in a way which
‘establishes a [state] religion or religious faith, or tends to
do so.”” Id., at 587 (quoting Lynch, 465 U. S., at 678). Any
coercion that persuades an onlooker to participate in an act
of ceremonial deism is inconsequential, as an Establishment
Clause matter, because such acts are simply not religious in
character. As a result, symbolic references to religion that
qualify as instances of ceremonial deism will pass the coer-
cion test as well as the endorsement test. This is not to say,
however, that government could overtly coerce a person to
participate in an act of ceremonial deism. Our cardinal free-
dom is one of belief; leaders in this Nation cannot force us to
proclaim our allegiance to any creed, whether it be religious,
philosophie, or political. That principle found eloquent ex-
pression in a case involving the Pledge itself, even before it
contained the words to which Newdow now objects. See
West Virginia Bd. of Ed. v. Barnette, 319 U. S. 624, 642 (1943)
(Jackson, J.). The compulsion of which Justice Jackson was
concerned, however, was of the direct sort—the Constitution
does not guarantee citizens a right entirely to avoid ideas
with which they disagree. It would betray its own princi-
ples if it did; no robust democracy insulates its citizens from
views that they might find novel or even inflammatory.

* * *

Michael Newdow’s challenge to petitioner school district’s
policy is a well-intentioned one, but his distaste for the refer-
ence to “one Nation under God,” however sincere, cannot be
the yardstick of our Establishment Clause inquiry. Certain
ceremonial references to God and religion in our Nation are
the inevitable consequence of the religious history that gave
birth to our founding principles of liberty. It would be
ironic indeed if this Court were to wield our constitutional
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commitment to religious freedom so as to sever our ties to
the traditions developed to honor it.

JUSTICE THOMAS, concurring in the judgment.

We granted certiorari in this case to decide whether the
Elk Grove Unified School District’s Pledge policy violates the
Constitution. The answer to that question is: “no.” But in
a testament to the condition of our Establishment Clause
jurisprudence, the Court of Appeals reached the opposite
conclusion based on a persuasive reading of our precedent,
especially Lee v. Weisman, 505 U. S. 577 (1992). In my view,
Lee adopted an expansive definition of “coercion” that cannot
be defended however one decides the “difficult question” of
“[wlhether and how th[e Establishment] Clause should con-
strain state action under the Fourteenth Amendment.” Zel-
man v. Simmons-Harris, 536 U. S. 639, 678 (2002) (THOMAS,
J., concurring). The difficulties with our Establishment
Clause cases, however, run far deeper than Lee.!

Because I agree with THE CHIEF JUSTICE that respondent
Newdow has standing, I would take this opportunity to
begin the process of rethinking the Establishment Clause.
I would acknowledge that the Establishment Clause is a fed-
eralism provision, which, for this reason, resists incorpora-

1This is by no means a novel observation. See, e. g., Rosenberger v.
Rector and Visitors of Univ. of Va., 515 U. S. 819, 861 (1995) (THOMAS, J.,
concurring) (noting that “our Establishment Clause jurisprudence is in
hopeless disarray”); Lamb’s Chapel v. Center Moriches Union Free School
Dist., 508 U. S. 384, 398-401 (1993) (SCALIA, J., concurring in judgment).
We have selectively invoked particular tests, such as the “Lemon test,”
Lemon v. Kurtzman, 403 U.S. 602 (1971), with predictable outcomes.
See, e.g., Lamb’s Chapel, supra, at 398-401 (SCALIA, J., concurring in
judgment). Our jurisprudential confusion has led to results that can only
be described as silly. In County of Allegheny v. American Civil Liber-
ties Union, Greater Pittsburgh Chapter, 492 U. S. 573 (1989), for example,
the Court distinguished between a creche on the one hand and an 18-foot
Chanukah menorah placed near a 45-foot Christmas tree on the other.
The Court held that the first display violated the Establishment Clause
but that the second did not.
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tion. Moreover, as I will explain, the Pledge policy is not
implicated by any sensible incorporation of the Establish-
ment Clause, which would probably cover little more than
the Free Exercise Clause.

I

In Lee, the Court held that invocations and benedictions
could not, consistent with the Establishment Clause, be
given at public secondary school graduations. The Court
emphasized “heightened concerns with protecting freedom
of conscience from subtle coercive pressure in the elemen-
tary and secondary public schools.” 505 U.S., at 592. It
brushed aside both the fact that the students were not re-
quired to attend the graduation, see id., at 586 (asserting
that student “attendance and participation in” the gradua-
tion ceremony “are in a fair and real sense obligatory”), and
the fact that they were not compelled, in any meaningful
sense, to participate in the religious component of the gradu-
ation ceremony, see id., at 593 (“What matters is that, given
our social conventions, a reasonable dissenter in this milieu
could believe that the group exercise signified her own par-
ticipation or approval of it”). The Court surmised that the
prayer violated the Establishment Clause because a high
school student could—in light of the “peer pressure” to at-
tend graduation and “to stand as a group or, at least, main-
tain respectful silence during the invocation and benedic-
tion,” 1bid.—have “a reasonable perception that she is being
forced by the State to pray in a manner her conscience will
not allow,” ibid.

Adherence to Lee would require us to strike down the
Pledge policy, which, in most respects, poses more serious
difficulties than the prayer at issue in Lee. A prayer at
graduation is a one-time event, the graduating students are
almost (if not already) adults, and their parents are usually
present. By contrast, very young students, removed from
the protection of their parents, are exposed to the Pledge
each and every day.
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Moreover, this case is more troubling than Lee with re-
spect to both kinds of “coercion.” First, although students
may feel “peer pressure” to attend their graduations, the
pressure here is far less subtle: Students are actually com-
pelled (that is, by law, and not merely “in a fair and real
sense,” id., at 586) to attend school. See also School Dist.
of Abington Township v. Schempp, 374 U. S. 203, 223 (1963).

Analysis of the second form of “coercion” identified in Lee
is somewhat more complicated. It is true that since this
Court decided West Virginia Bd. of Ed. v. Barnette, 319 U. S.
624 (1943), States cannot compel (in the traditional sense)
students to pledge their allegiance. Formally, then, dissent-
ers can refuse to pledge, and this refusal would be clear to
onlookers.? That is, students have a theoretical means of
opting out of the exercise. But as Lee indicated: “Research
in psychology supports the common assumption that adoles-
cents are often susceptible to pressure from their peers to-
wards conformity . . ..” 505 U.S., at 593-594. On Lee’s
reasoning, Barmnette’s protection is illusory, for government
officials can allow children to recite the Pledge and let peer
pressure take its natural and predictable course. Further,
even if we assume that sitting in respectful silence could be
mistaken for assent to or participation in a graduation
prayer, dissenting students graduating from high school are
not “coerced” to pray. At most, they are “coerced” into pos-
sibly appearing to assent to the prayer. The “coercion”
here, however, results in unwilling children actually pledg-
ing their allegiance.?

20f course, as Lee and subsequent cases make clear, “‘[lJaw reaches
past formalism.”” Santa Fe Independent School Dist. v. Doe, 530 U. S.
290, 311 (2000) (quoting Lee v. Weisman, 505 U. S. 577, 595 (1992)).

3Surely the “coercion” to pledge (where failure to do so is immediately
obvious to one’s peers) is far greater than the “coercion” resulting from a
student-initiated and student-led prayer at a high school football game.
See Santa Fe Independent School Dist., supra.
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THE CHIEF JUSTICE would distinguish Lee by asserting
“that the phrase ‘under God’ in the Pledge [does not] con-
ver[t] its recital into a ‘religious exercise’ of the sort de-
scribed in Lee.” Ante, at 31 (opinion concurring in judg-
ment). In Barnette, the Court addressed a state law that
compelled students to salute and pledge allegiance to the
flag. The Court described this as “compulsion of students to
declare a belief.” 319 U.S,, at 631. The Pledge “require[d]
affirmation of a belief and an attitude of mind.” Id., at 633.
In its current form, reciting the Pledge entails pledging alle-
giance to “the Flag of the United States of America, and to
the Republic for which it stands, one Nation under God.” 4
U.S.C. §4. Under Barnette, pledging allegiance is “to de-
clare a belief” that now includes that this is “one Nation
under God.” It is difficult to see how this does not entail
an affirmation that God exists. Whether or not we classify
affirming the existence of God as a “formal religious exer-
cise” akin to prayer, it must present the same or similar con-
stitutional problems.

To be sure, such an affirmation is not a prayer, and I admit
that this might be a significant distinction. But the Court
has squarely held that the government cannot require a per-
son to “declare his belief in God.” Torcaso v. Watkins, 367
U. S. 488, 489 (1961); id., at 495 (“We repeat and again reaf-
firm that neither a State nor the Federal Government can
constitutionally force a person ‘to profess a belief or disbelief
in any religion’”); see also Employment Div., Dept. of
Human Resources of Ore. v. Smith, 494 U. S. 872, 877 (1990)
(“The government may not compel affirmation of religious
belief”); Widmar v. Vincent, 4564 U.S. 263, 269-270, n. 6
(1981) (rejecting attempt to distinguish worship from other
forms of religious speech). And the Court has said, in my
view questionably, that the Establishment Clause “prohibits
government from appearing to take a position on questions
of religious belief.” County of Allegheny v. American Civil
Liberties Union, Greater Pittsburgh Chapter, 492 U. S. 573,
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594 (1989). See also Good News Club v. Milford Central
School, 533 U. S. 98, 126-127 (2001) (SCALIA, J., concurring).

I conclude that, as a matter of our precedent, the Pledge
policy is unconstitutional. I believe, however, that Lee was
wrongly decided. Lee depended on a notion of “coercion”
that, as I discuss below, has no basis in law or reason. The
kind of coercion implicated by the Religion Clauses is that
accomplished “by force of law and threat of penalty.” 505
U.S., at 640 (ScALIA, J., dissenting); see id., at 640-645.
Peer pressure, unpleasant as it may be, is not coercion. But
rejection of Lee-style “coercion” does not suffice to settle this
case. Although children are not coerced to pledge their alle-
giance, they are legally coerced to attend school. Cf, e.g.,
Schempp, supra; Engel v. Vitale, 370 U. S. 421 (1962). Be-
cause what is at issue is a state action, the question becomes
whether the Pledge policy implicates a religious liberty right
protected by the Fourteenth Amendment.

II

I accept that the Free Exercise Clause, which clearly pro-
tects an individual right, applies against the States through
the Fourteenth Amendment. See Zelman, 536 U. S., at 679,
and n. 4 (THOMAS, J., concurring). But the Establishment
Clause is another matter. The text and history of the Es-
tablishment Clause strongly suggest that it is a federalism
provision intended to prevent Congress from interfering
with state establishments. Thus, unlike the Free Exercise
Clause, which does protect an individual right, it makes little
sense to incorporate the Establishment Clause. In any case,
I do not believe that the Pledge policy infringes any religious
liberty right that would arise from incorporation of the
Clause. Because the Pledge policy also does not infringe
any free-exercise rights, I conclude that it is constitutional.

A

The Establishment Clause provides that “Congress shall
make no law respecting an establishment of religion.”
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Amdt. 1. As a textual matter, this Clause probably prohib-
its Congress from establishing a national religion. But see
P. Hamburger, Separation of Church and State 106, n. 40
(2002) (citing sources). Perhaps more importantly, the
Clause made clear that Congress could not interfere with
state establishments, notwithstanding any argument that
could be made based on Congress’ power under the Neces-
sary and Proper Clause. See A. Amar, The Bill of Rights
36-39 (1998).

Nothing in the text of the Clause suggests that it reaches
any further. The Establishment Clause does not purport to
protect individual rights. By contrast, the Free Exercise
Clause plainly protects individuals against congressional in-
terference with the right to exercise their religion, and the
remaining Clauses within the First Amendment expressly
disable Congress from “abridging [particular] freedom/s].”
(Emphasis added.) This textual analysis is consistent with
the prevailing view that the Constitution left religion to the
States. See, e. g., 2 J. Story, Commentaries on the Constitu-
tion of the United States § 1873 (5th ed. 1891); see also Amar,
The Bill of Rights, at 32-42; id., at 246-257. History also
supports this understanding: At the founding, at least six
States had established religions, see McConnell, The Origins
and Historical Understanding of Free Exercise of Religion,
103 Harv. L. Rev. 1409, 1437 (1990). Nor has this federalism
point escaped the notice of Members of this Court. See,
e. g., Zelman, supra, at 677-680 (THOMAS, J., concurring);
Lee, supra, at 641 (SCALIA, J., dissenting).

Quite simply, the Establishment Clause is best understood
as a federalism provision—it protects state establishments
from federal interference but does not protect any individual
right. These two features independently make incorpora-
tion of the Clause difficult to understand. The best argu-
ment in favor of incorporation would be that, by disabling
Congress from establishing a national religion, the Clause
protected an individual right, enforceable against the Fed-
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eral Government, to be free from coercive federal establish-
ments. Incorporation of this individual right, the argument
goes, makes sense. [ have alluded to this possibility before.
See Zelman, supra, at 679 (THOMAS, J., concurring) (“States
may pass laws that include or touch on religious matters so
long as these laws do not impede free exercise rights or any
other individual liberty interest” (emphasis added)).

But even assuming that the Establishment Clause pre-
cludes the Federal Government from establishing a national
religion, it does not follow that the Clause created or pro-
tects any individual right. For the reasons discussed above,
it is more likely that States and only States were the direct
beneficiaries. See also Lee, supra, at 641 (SCALIA, J., dis-
senting). Moreover, incorporation of this putative individ-
ual right leads to a peculiar outcome: It would prohibit
precisely what the Establishment Clause was intended to
protect—state establishments of religion. See Schempp,
374 U.S., at 310 (Stewart, J., dissenting) (noting that “the
Fourteenth Amendment has somehow absorbed the Estab-
lishment Clause, although it is not without irony that a con-
stitutional provision evidently designed to leave the States
free to go their own way should now have become a restric-
tion upon their autonomy”). Nevertheless, the potential
right against federal establishments is the only candidate
for incorporation.

I would welcome the opportunity to consider more fully
the difficult questions whether and how the Establishment
Clause applies against the States. One observation suffices
for now: As strange as it sounds, an incorporated Establish-
ment Clause prohibits exactly what the Establishment
Clause protected—state practices that pertain to “an estab-
lishment of religion.” At the very least, the burden of per-
suasion rests with anyone who claims that the term took on
a different meaning upon incorporation. We must therefore
determine whether the Pledge policy pertains to an “estab-
lishment of religion.”
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B

The traditional “establishments of religion” to which the
Establishment Clause is addressed necessarily involve actual
legal coercion:

“The coercion that was a hallmark of historical estab-
lishments of religion was coercion of religious orthodoxy
and of financial support by force of law and threat of
penalty. Typically, attendance at the state church was
required; only clergy of the official church could lawfully
perform sacraments; and dissenters, if tolerated, faced
an array of civil disabilities. L. Levy, The Establish-
ment Clause 4 (1986). Thus, for example, in the Colony
of Virginia, where the Church of England had been es-
tablished, ministers were required by law to conform to
the doctrine and rites of the Church of England; and all
persons were required to attend church and observe the
Sabbath, were tithed for the public support of Anglican
ministers, and were taxed for the costs of building and
repairing churches. Id., at 3-4.” Lee, 505 U.S., at
640-641 (SCALIA, J., dissenting).

Even if “establishment” had a broader definition, one that
included support for religion generally through taxation, the
element of legal coercion (by the State) would still be pres-
ent. See id., at 641.

It is also conceivable that a government could “establish”
a religion by imbuing it with governmental authority, see,
e. g., Larkin v. Grendel’s Den, Inc., 459 U. S. 116 (1982), or
by “delegat[ing] its civic authority to a group chosen accord-
ing to a religious criterion,” Board of Ed. of Kiryas Joel
Village School Dist. v. Grumet, 512 U.S. 687, 698 (1994);
County of Allegheny, 492 U. S., at 590-591. A religious or-
ganization that carries some measure of the authority of the
State begins to look like a traditional “religious establish-
ment,” at least when that authority can be used coercively.
See also Zorach v. Clauson, 343 U. S. 306, 319 (1952) (Black,
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J., dissenting) (explaining that the Establishment Clause “in-
sure[s] that no one powerful sect or combination of sects
could use political or governmental power to punish dissent-
ers whom they could not convert to their faith” (emphasis
added)).

It is difficult to see how government practices that have
nothing to do with creating or maintaining the sort of coer-
cive state establishment described above implicate the possi-
ble liberty interest of being free from coercive state estab-
lishments. In addressing the constitutionality of voluntary
school prayer, Justice Stewart made essentially this point,
emphasizing that “we deal here not with the establishment
of a state church, . . . but with whether school children who
want to begin their day by joining in prayer must be prohib-
ited from doing so.” Emngel, 370 U.S., at 445 (dissenting
opinion).*

To be sure, I find much to commend the view that the
Establishment Clause “bar[s] governmental preferences for
particular religious faiths.” Rosenberger v. Rector and
Visitors of Univ. of Va., 515 U. S. 819, 856 (1995) (THOMAS,
J., concurring). But the position I suggest today is consist-
ent with this. Legal compulsion is an inherent component
of “preferences” in this context. James Madison’s Memorial
and Remonstrance Against Religious Assessments (re-

41t may well be the case that anything that would violate the incorpo-
rated Establishment Clause would actually violate the Free Exercise
Clause, further calling into doubt the utility of incorporating the Estab-
lishment Clause. See, e.g., A. Amar, The Bill of Rights 253-254 (1998).
Lee v. Weisman, 505 U. S. 577 (1992), could be thought of this way to the
extent that anyone might have been “coerced” into a religious exercise.
Ctf. Zorach v. Clauson, 343 U. S. 306, 311 (1952) (rejecting as “obtuse rea-
soning” a free-exercise claim where “[n]o one is forced to go to the reli-
gious classroom and no religious exercise or instruction is brought to the
classrooms of the public schools”); ibid. (rejecting coercion-based Estab-
lishment Clause claim absent evidence that “teachers were using their
office to persuade or force students to take the religious instruction” (em-
phasis added)).
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printed in Ewverson v. Board of Ed. of Ewing, 330 U.S. 1,
63-72 (1947) (appendix to dissent of Rutledge, J.)), which ex-
tolled the no-preference argument, concerned coercive tax-
ation to support an established religion, much as its title
implies.® And, although “more extreme notions of the
separation of church and state [might] be attribut[able] to
Madison, many of them clearly stem from ‘arguments re-
flecting the concepts of natural law, natural rights, and the
social contract between government and a civil society,’
[R. Cord, Separation of Church and State: Historical Fact
and Current Fiction 22 (1982)], rather than the principle of
nonestablishment in the Constitution.” Rosenberger, supra,
at 856 (THOMAS, J., concurring). See also Hamburger, Sepa-
ration of Church and State, at 105 (noting that Madison’s
proposed language for what became the Establishment
Clause did not reflect his more extreme views).

C

Through the Pledge policy, the State has not created or
maintained any religious establishment, and neither has it
granted government authority to an existing religion. The
Pledge policy does not expose anyone to the legal coercion
associated with an established religion. Further, no other
free-exercise rights are at issue. It follows that religious
liberty rights are not in question and that the Pledge policy
fully comports with the Constitution.

5 Again, coercive government preferences might also implicate the Free
Exercise Clause and are perhaps better analyzed in that framework.
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NORTON, SECRETARY OF THE INTERIOR, ET AL. v.
SOUTHERN UTAH WILDERNESS ALLIANCE ET AL.

CERTIORARI TO THE UNITED STATES COURT OF APPEALS FOR
THE TENTH CIRCUIT

No. 03-101. Argued March 29, 2004—Decided June 14, 2004

The Bureau of Land Management (BLLM), an Interior Department agency,
manages the Utah land at issue here under the Federal Land Policy and
Management Act of 1976. Pursuant to 43 U. S. C. §1782, the Secretary
of the Interior has identified certain federal lands as “wilderness study
areas” (WSAs) and recommended some of these as suitable for wilder-
ness designation. Land designated as wilderness by Act of Congress
enjoys special protection; until Congress acts, the Secretary must “man-
age [WSAs]. .. so as not to impair the[ir] suitability . .. for preservation
as wilderness.” §1782(c). In addition, each WSA or other area is man-
aged “in accordance with” a land use plan, §1732(a), a BLM document
which generally describes, for a particular area, allowable uses, goals
for the land’s future condition, and next steps. 43 CFR §1601.0-5(k).
Respondents Southern Utah Wilderness Alliance and others (collec-
tively SUWA) sought declaratory and injunctive relief for BLM’s failure
to act to protect Utah public lands from environmental damage caused
by off-road vehicles (ORVs), asserting three claims relevant here, and
contending that they could sue under the Administrative Procedure Act
(APA) to “compel agency action unlawfully withheld or unreasonably
delayed,” 5 U.S. C. §706(1). The Tenth Circuit reversed the District
Court’s dismissal of the claims.

Held: BLM’s alleged failures to act are not remediable under the APA.
Pp. 61-73.

(@) A §706(1) claim can proceed only where a plaintiff asserts that an
agency failed to take a discrete agency action that it is required to take.
The discrete-action limitation precludes a broad programmatic attack
such as that rejected in Lujan v. National Wildlife Federation, 497
U. S. 871, and the required-action limitation rules out judicial direction
of even discrete agency action that is not demanded by law. Pp. 61-65.

(b) SUWA first claims that BLM violated §1782(c)’s nonimpairment
mandate by permitting ORV use in certain WSAs. While §1782(c) is
mandatory as to the object to be achieved, it leaves BLM discretion to
decide how to achieve that object. SUWA argues that the nonimpair-
ment mandate will support an APA suit, but a general deficiency in
compliance lacks the requisite specificity. The principal purpose of this
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limitation is to protect agencies from undue judicial interference with
their lawful discretion and to avoid judicial entanglement in abstract
policy disagreements which courts lack the expertise and information to
resolve. If courts were empowered to enter general orders compelling
compliance with broad statutory mandates, they would necessarily be
empowered to decide whether compliance was achieved. The APA does
not contemplate such pervasive federal-court oversight. Pp. 65-67.

(¢) SUWA also claims that BLM’s failure to comply with provisions
of its land use plans contravenes the requirement that the Secretary
manage public lands in accordance with such plans, 43 U. S. C. §1732(a).
A land use plan, however, is a tool to project present and future use.
Unlike a specific statutory command requiring an agency to promulgate
regulations by a certain date, a land use plan is generally a statement
of priorities; it guides and restrains actions, but does not prescribe
them. A statement about what BLM plans to do, if it has funds and
there are not more pressing priorities, cannot be plucked out of context
and made a basis for a §706(1) suit. The land use plan statements at
issue here are not a legally binding commitment enforceable under
§706(1). Pp. 67-72.

(d) SUWA finally contends that BLM did not fulfill its obligation
under the National Environmental Policy Act of 1969 to take a “hard
look” at whether to undertake supplemental environmental analyses for
areas where ORV use had increased. Because the applicable regulation
requires an environmental impact statement (EIS) to be supplemented
where there “are significant new circumstances or information relevant
to environmental concerns and bearing on the proposed action or its
impacts,” 40 CFR §1502.9(c)(1)(ii), an agency must take a “hard look”
at new information to assess the need for supplementation, Marsh v.
Oregon Natural Resources Council, 490 U. S. 360, 385. However, sup-
plementation is required only if “there remains major Federal actio[n]
to occur,” id., at 374. Since the BLM’s approval of a land use plan is
the “action” that requires an EIS, once a plan has been approved, there
is no ongoing “major Federal actio[n]” that could require supplementa-
tion. Pp. 72-73.

301 F. 3d 1217, reversed and remanded.

SCALIA, J., delivered the opinion for a unanimous Court.

Deputy Solicitor General Kneedler argued the cause for
petitioners. With him on the briefs were Solicitor General
Olson, Assistant Attorney General Sansonetti, Deputy As-
sistant Attorney General Clark, Barbara McDowell, An-
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drew Mergen, John A. Bryson, Susan Pacholski, and Roder-
ick E. Walston.

Paul M. Smith argued the cause for respondents. With
him on the brief for respondents Southern Utah Wilderness
Alliance et al. were Jerome L. Epstein, William M. Hohen-
garten, Elaine J. Goldenberg, Stephen H. M. Bloch, James S.
Angell, Patti Goldman, and Todd D. True. Paul A. Turcke
and Paul W. Mortensen filed a brief for respondents Utah
Shared Access Alliance et al.*

JUSTICE SCALIA delivered the opinion of the Court.

In this case, we must decide whether the authority of a
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public lands under certain statutory provisions and its own
planning documents.
I

Almost half the State of Utah, about 23 million acres, is
federal land administered by the Bureau of Land Manage-
ment (BLM), an agency within the Department of Interior.
For nearly 30 years, BLM’s management of public lands has
been governed by the Federal Land Policy and Management
Act of 1976 (FLPMA), 90 Stat. 2744, 43 U. S. C. §1701 et seq.,
which “established a policy in favor of retaining public lands
for multiple use management.” Lujan v. National Wildlife
Federation, 497 U. S. 871, 877 (1990). “Multiple use manage-
ment” is a deceptively simple term that describes the enor-
mously complicated task of striking a balance among the
many competing uses to which land can be put, “including,
but not limited to, recreation, range, timber, minerals, water-
shed, wildlife and fish, and [uses serving] natural scenic,
scientific and historical values.” 43 U.S.C. §1702(c). A
second management goal, “sustained yield,” requires BLM
to control depleting uses over time, so as to ensure a high
level of valuable uses in the future. §1702(h). To these
ends, FLPMA establishes a dual regime of inventory and
planning. Sections 1711 and 1712, respectively, provide for
a comprehensive, ongoing inventory of federal lands, and
for a land use planning process that “project[s]” “present
and future use,” §1701(a)(2), given the lands’ inventoried
characteristics.

Of course not all uses are compatible. Congress made the
judgment that some lands should be set aside as wilderness
at the expense of commercial and recreational uses. A pre-
FLPMA enactment, the Wilderness Act of 1964, 78 Stat. 890,
provides that designated wilderness areas, subject to certain
exceptions, “shall [have] no commercial enterprise and no
permanent road,” no motorized vehicles, and no manmade
structures. 16 U.S. C. §1133(c). The designation of a wil-
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derness area can be made only by Act of Congress, see 43
U. S. C. §1782(b).

Pursuant to §1782, the Secretary of the Interior (Sec-
retary) has identified so-called “wilderness study areas”
(WSASs), roadless lands of 5,000 acres or more that possess
“wilderness characteristics,” as determined in the Secre-
tary’s land inventory. §1782(a); see 16 U.S.C. §1131(c).
As the name suggests, WSAs (as well as certain wild lands
identified prior to the passage of FLPMA) have been sub-
jected to further examination and public comment in order
to evaluate their suitability for designation as wilderness.
In 1991, out of 3.3 million acres in Utah that had been identi-
fied for study, 2 million were recommended as suitable for
wilderness designation. 1 U. S. Dept. of Interior, BLM,
Utah Statewide Wilderness Study Report 3 (Oct. 1991).
This recommendation was forwarded to Congress, which has
not yet acted upon it. Until Congress acts one way or the
other, FLPMA provides that “the Secretary shall continue
to manage such lands . . . in a manner so as not to impair the
suitability of such areas for preservation as wilderness.” 43
U.S.C. §1782(c). This nonimpairment mandate applies to
all WSAs identified under § 1782, including lands considered
unsuitable by the Secretary. See §§1782(a), (b); App. 64
(BLM Interim Management Policy for Lands Under Wilder-
ness Review).

Aside from identification of WSAs, the main tool that BLM
employs to balance wilderness protection against other uses
is a land use plan—what BLM regulations call a “resource
management plan.” 43 CFR §1601.0-5(k) (2003). Land
use plans, adopted after notice and comment, are “designed
to guide and control future management actions,” § 1601.0-2.
See 43 U. S. C. §1712; 43 CFR §1610.2 (2003). Generally, a
land use plan describes, for a particular area, allowable uses,
goals for future condition of the land, and specific next steps.
§1601.0-5(k). Under FLPMA, “[t]he Secretary shall man-
age the public lands under principles of multiple use and sus-
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tained yield, in accordance with the land use plans . .. when
they are available.” 43 U. S. C. §1732(a).

Protection of wilderness has come into increasing conflict
with another element of multiple use, recreational use of
so-called off-road vehicles (ORVs), which include vehicles
primarily designed for off-road use, such as lightweight,
four-wheel “all-terrain vehicles,” and vehicles capable of
such use, such as sport utility vehicles. See 43 CFR
§8340.0-5(a) (2003). According to the United States Forest
Service’s most recent estimates, some 42 million Americans
participate in off-road travel each year, more than double the
number two decades ago. H. Cordell, Outdoor Recreation
for 21st Century America 40 (2004). United States sales
of all-terrain vehicles alone have roughly doubled in the past
five years, reaching almost 900,000 in 2003. See Tangz,
Making Tracks, Making Enemies, N. Y. Times, Jan. 2, 2004,
p- F1, col. 5; Discover Today’s Motorcycling, Motorcycle
Industry Council, Press Release (Feb. 13, 2004), http://
www.motorcycles.org (all Internet materials as visited June
4, 2004, and available in Clerk of Court’s case file). The use
of ORVs on federal land has negative environmental conse-
quences, including soil disruption and compaction, harass-
ment of animals, and annoyance of wilderness lovers. See
Brief for Natural Resources Defense Council et al. as Amici
Curiae 4-7, and studies cited therein. Thus, BLM faces a
classic land use dilemma of sharply inconsistent uses, in a
context of scarce resources and congressional silence with
respect to wilderness designation.

In 1999, respondents Southern Utah Wilderness Alliance
and other organizations (collectively SUWA) filed this action
in the United States District Court for Utah against peti-
tioners BLM, its Director, and the Secretary. In its second
amended complaint, SUWA sought declaratory and injunc-
tive relief for BLM’s failure to act to protect public lands in
Utah from damage caused by ORV use. SUWA made three
claims that are relevant here: (1) that BLM had violated its
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nonimpairment obligation under § 1782(c) by allowing degra-
dation in certain WSAs; (2) that BLM had failed to imple-
ment provisions in its land use plans relating to ORV use;
and (3) that BLM had failed to take a “hard look” at whether,
pursuant to the National Environmental Policy Act of 1969
(NEPA), 83 Stat. 852, 42 U. S. C. §4321 et seq., it should un-
dertake supplemental environmental analyses for areas in
which ORV use had increased. SUWA contended that it
could sue to remedy these three failures to act pursuant to
the APA’s provision of a cause of action to “compel agency
action unlawfully withheld or unreasonably delayed.” 5
U. S. C. §706(1).

The District Court entered a dismissal with respect to the
three claims. A divided panel of the Tenth Circuit reversed.
301 F. 3d 1217 (2002). The majority acknowledged that
under § 706(1), “federal courts may order agencies to act only
where the agency fails to carry out a mandatory, nondiscre-
tionary duty.” Id., at 1226. It concluded, however, that
BLM’s nonimpairment obligation was just such a duty, and
therefore BLM could be compelled to comply. Under simi-
lar reasoning, it reversed the dismissal with respect to the
land use plan claim; and likewise reversed dismissal of the
NEPA claim. We granted certiorari. 540 U. S. 980 (2003).

II

All three claims at issue here involve assertions that BLM
failed to take action with respect to ORV use that it was
required to take. Failures to act are sometimes remediable
under the APA, but not always. We begin by considering
what limits the APA places upon judicial review of agency
inaction.

The APA authorizes suit by “[a] person suffering legal
wrong because of agency action, or adversely affected or ag-
grieved by agency action within the meaning of a relevant
statute.” 5 U.S.C.§702. Where no other statute provides
a private right of action, the “agency action” complained
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of must be “final agency action.” §704 (emphasis added).
“[Algency action” is defined in § 551(13) to include “the whole
or a part of an agency rule, order, license, sanction, relief, or
the equivalent or denial thereof, or failure to act.” (Empha-
sis added.) The APA provides relief for a failure to act in
§706(1): “The reviewing court shall . . . compel agency action
unlawfully withheld or unreasonably delayed.”

Sections 702, 704, and 706(1) all insist upon an “agency
action,” either as the action complained of (in §§ 702 and 704)
or as the action to be compelled (in § 706(1)). The definition
of that term begins with a list of five categories of decisions
made or outcomes implemented by an agency—*“agency rule,
order, license, sanction [or] relief.” §551(13). All of those
categories involve circumscribed, discrete agency actions, as
their definitions make clear: “an agency statement of . . .
future effect designed to implement, interpret, or prescribe
law or policy” (rule); “a final disposition . . . in a matter other
than rule making” (order); a “permit . . . or other form of
permission” (license); a “prohibition . . . or . . . taking [of]
other compulsory or restrictive action” (sanction); or a
“grant of money, assistance, license, authority,” ete., or “rec-
ognition of a claim, right, immunity,” ete., or “taking of other
action on the application or petition of, and beneficial to, a
person” (relief). §§551(4), (6), (8), (10), (11).

The terms following those five categories of agency
action are not defined in the APA: “or the equivalent or
denial thereof, or failure to act.” §551(13). But an “equiv-
alent . . . thereof” must also be discrete (or it would not
be equivalent), and a “denial thereof” must be the denial of
a discrete listed action (and perhaps denial of a discrete
equivalent).

The final term in the definition, “failure to act,” is in our
view properly understood as a failure to take an agency
action—that is, a failure to take one of the agency actions
(including their equivalents) earlier defined in §551(13).
Moreover, even without this equation of “act” with “agency
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action” the interpretive canon of ejusdem generis would at-
tribute to the last item (“failure to act”) the same character-
istic of discreteness shared by all the preceding items. See,
e. 9., Washington State Dept. of Social and Health Servs. v.
Guardianship Estate of Keffeler, 537 U.S. 371, 384-385
(2003). A “failure to act” is not the same thing as a “denial.”
The latter is the agency’s act of saying no to a request; the
former is simply the omission of an action without formally
rejecting a request—for example, the failure to promulgate
a rule or take some decision by a statutory deadline. The
important point is that a “failure to act” is properly under-
stood to be limited, as are the other items in §551(13), to a
discrete action.

A second point central to the analysis of the present case
is that the only agency action that can be compelled under
the APA is action legally required. This limitation appears
in § 706(1)’s authorization for courts to “compel agency action
unlawfully withheld.”! (Emphasis added.) In this regard
the APA carried forward the traditional practice prior to its
passage, when judicial review was achieved through use of
the so-called prerogative writs—principally writs of manda-
mus under the All Writs Act, now codified at 28 U. S. C.
§1651(a). The mandamus remedy was normally limited to
enforcement of “a specific, unequivocal command,” ICC .
New York, N. H & H. R. Co., 287 U. S. 178, 204 (1932), the
ordering of a “ ‘precise, definite act . . . about which [an offi-
cial] had no discretion whatever,”” United States ex rel.
Dunlap v. Black, 128 U. S. 40, 46 (1888) (quoting Kendall v.
United States ex rel. Stokes, 12 Pet. 524, 613 (1838)). See
also ICC v. Unaited States ex rel. Humboldt S. S. Co., 224
U.S. 474, 484 (1912). As described in the Attorney Gener-
al’s Manual on the APA, a document whose reasoning we
have often found persuasive, see, e. g., Darby v. Cisneros, 509

1Of course §706(1) also authorizes courts to “compel agency action . . .
unreasonably delayed”—but a delay cannot be unreasonable with respect
to action that is not required.
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U. S. 137, 148, n. 10 (1993); Chrysler Corp. v. Brown, 441 U. S.
281, 302, n. 31 (1979); Vermont Yankee Nuclear Power Corp.
v. Natural Resources Defense Council, Inc., 435 U. S. 519,
546 (1978), §706(1) empowers a court only to compel an
agency “to perform a ministerial or non-discretionary act,”
or “to take action upon a matter, without directing how it
shall act.” Attorney General’s Manual on the Administra-
tive Procedure Act 108 (1947) (emphasis added). See also L.
Jaffe, Judicial Control of Administrative Action 372 (1965);
K. Davis, Administrative Law § 257, p. 925 (1951).

Thus, a claim under §706(1) can proceed only where a
plaintiff asserts that an agency failed to take a discrete
agency action that it is required to take. These limitations
rule out several kinds of challenges. The limitation to dis-
crete agency action precludes the kind of broad program-
matic attack we rejected in Lujan v. National Wildlife
Federation, 497 U.S. 871 (1990). There we considered
a challenge to BLM’s land withdrawal review program,
couched as unlawful agency “action” that the plaintiffs
wished to have “set aside” under § 706(2).2 Id., at 879. We
concluded that the program was not an “agency action”:

“[R]espondent cannot seek wholesale improvement of
this program by court decree, rather than in the offices
of the Department or the halls of Congress, where pro-
grammatic improvements are normally made. Under
the terms of the APA, respondent must direct its attack
against some particular ‘agency action’ that causes it
harm.” Id., at 891 (emphasis in original).

2Title 5 U. 8. C. §706(2) provides, in relevant part:
“The reviewing court shall—

“(2) hold unlawful and set aside agency action . . . found to be—
“(A) arbitrary, capricious, an abuse of discretion, or otherwise not in
accordance with law . ...”
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The plaintiffs in National Wildlife Federation would have
fared no better if they had characterized the agency’s alleged
“failure to revise land use plans in proper fashion” and “fail-
ure to consider multiple use,” ibid., in terms of “agency ac-
tion unlawfully withheld” under § 706(1), rather than agency
action “not in accordance with law” under § 706(2).

The limitation to required agency action rules out judicial
direction of even discrete agency action that is not demanded
by law (which includes, of course, agency regulations that
have the force of law). Thus, when an agency is compelled
by law to act within a certain time period, but the manner
of its action is left to the agency’s discretion, a court can
compel the agency to act, but has no power to specify what
the action must be. For example, 47 U.S.C. §251(d)(1),
which required the Federal Communications Commission “to
establish regulations to implement” interconnection require-
ments “[wlithin 6 months” of the date of enactment of the
Telecommunications Act of 1996, would have supported a ju-
dicial decree under the APA requiring the prompt issuance
of regulations, but not a judicial decree setting forth the con-

tent of those regulations.
I11

A

With these principles in mind, we turn to SUWA’s first
claim, that by permitting ORV use in certain WSAs, BLM
violated its mandate to “continue to manage [WSAs] . .. in
a manner so as not to impair the suitability of such areas for
preservation as wilderness,” 43 U.S. C. §1782(c). SUWA
relies not only upon §1782(c) but also upon a provision of
BLM'’s Interim Management Policy for Lands Under Wilder-
ness Review, which interprets the nonimpairment mandate
to require BLM to manage WSASs so as to prevent them from
being “degraded so far, compared with the area’s values for
other purposes, as to significantly constrain the Congress’s
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prerogative to either designate [it] as wilderness or release
it for other uses.” App. 65.

Section 1782(c) is mandatory as to the object to be
achieved, but it leaves BLM a great deal of discretion in
deciding how to achieve it. It assuredly does not mandate,
with the clarity necessary to support judicial action under
§706(1), the total exclusion of ORV use.

SUWA argues that §1782 does contain a categorical im-
perative, namely, the command to comply with the nonim-
pairment mandate. It contends that a federal court could
simply enter a general order compelling compliance with
that mandate, without suggesting any particular manner of
compliance. It relies upon the language from the Attorney
General’s Manual quoted earlier, that a court can “take ac-
tion upon a matter, without directing how [the agency] shall
act,” and upon language in a case cited by the Manual noting
that “mandamus will lie . . . even though the act required
involves the exercise of judgment and discretion,” Safeway
Stores, Inc. v. Brown, 138 F. 2d 278, 280 (Emerg. Ct. App.
1943). The action referred to in these excerpts, however, is
discrete agency action, as we have discussed above. General
deficiencies in compliance, unlike the failure to issue a ruling
that was discussed in Safeway Stores, lack the specificity
requisite for agency action.

The principal purpose of the APA limitations we have dis-
cussed—and of the traditional limitations upon mandamus
from which they were derived—is to protect agencies from
undue judicial interference with their lawful discretion, and
to avoid judicial entanglement in abstract policy disagree-
ments which courts lack both expertise and information to
resolve. If courts were empowered to enter general orders
compelling compliance with broad statutory mandates, they
would necessarily be empowered, as well, to determine
whether compliance was achieved—which would mean that
it would ultimately become the task of the supervising court,
rather than the agency, to work out compliance with the
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broad statutory mandate, injecting the judge into day-to-day
agency management. To take just a few examples from fed-
eral resources management, a plaintiff might allege that the
Secretary had failed to “manage wild free-roaming horses
and burros in a manner that is designed to achieve and main-
tain a thriving natural ecological balance,” or to “manage
the [New Orleans Jazz National] [H]istorical [Plark in such
a manner as will preserve and perpetuate knowledge and
understanding of the history of jazz,” or to “manage the
[Steens Mountain] Cooperative Management and Protection
Area for the benefit of present and future generations.” 16
U. S. C. §§1333(a), 410bbb-2(a)(1), 460nnn-12(b). The pros-
pect of pervasive oversight by federal courts over the man-
ner and pace of agency compliance with such congressional
directives is not contemplated by the APA.

B

SUWA’s second claim is that BLM failed to comply with
certain provisions in its land use plans, thus contravening
the requirement that “[t]he Secretary shall manage the pub-
lic lands . . . in accordance with the land use plans . . . when
they are available.” 43 U.S. C. §1732(a); see also 43 CFR
§1610.5-3(a) (2003) (“All future resource management au-
thorizations and actions . .. and subsequent more detailed or
specific planning, shall conform to the approved plan”). The
relevant count in SUWA’s second amended complaint alleged
that BLM had violated a variety of commitments in its land
use plans, but over the course of the litigation these have
been reduced to two, one relating to the 1991 resource man-
agement plan for the San Rafael area, and the other to vari-
ous aspects of the 1990 ORV implementation plan for the
Henry Mountains area.

The actions contemplated by the first of these alleged com-
mitments (completion of a route designation plan in the San
Rafael area), and by one aspect of the second (creation of
“use supervision files” for designated areas in the Henry
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Mountains area) have already been completed,® and these
claims are therefore moot. There remains the claim, with
respect to the Henry Mountains plan, that “in light of dam-
age from ORVs in the Factory Butte area,” a sub-area of
Henry Mountains open to ORV use, “the [plan] obligated
BLM to conduct an intensive ORV monitoring program.”
Brief for SUWA 7-8. This claim is based upon the plan’s
statement that the Factory Butte area “will be monitored
and closed if warranted.” App. 140. SUWA does not con-
test BLM’s assertion in the court below that informal moni-
toring has taken place for some years, see Brief for Appellee
Secretary of Interior et al. in No. 01-4009 (CA10), p. 23, but
it demands continuing implementation of a monitoring pro-
gram. By this it apparently means to insist upon adherence
to the plan’s general discussion of “Use Supervision and
Monitoring” in designated areas, App. 148-149, which (in ad-
dition to calling for the use supervision files that have al-
ready been created) provides that “[r]lesource damage will be
documented and recommendations made for corrective ac-
tion,” “[m]onitoring in open areas will focus on determining
damage which may necessitate a change in designation,” and
“emphasis on use supervision will be placed on [limited and
closed areas].” Id., at 149. SUWA acknowledges that a
monitoring program has recently been commenced. Brief
for SUWA 12. In light, however, of the continuing action

3See U. S. Dept. of Interior, BLM, San Rafael Route Designation Plan
(2003), http://www.ut.blm.gov/sanrafaelohv/wtheplan.htm; 3 App. to Brief
for Appellants in No. 01-4009 (CA10), p. 771 (declaration of manager for
relevant BLM field office, noting the establishment of monitoring files for
the Henry Mountains area); Brief for Respondent SUWA et al. 12 (herein-
after Brief for SUWA) (acknowledging completion of these actions).

It is arguable that the complaint sought not merely creation but continu-
ing maintenance of use supervision files, in which case (for the reasons set
forth with respect to the ORV monitoring program later in text) that claim
would not be moot. If so, what we say below with regard to the merits
of the ORV monitoring claim would apply equally to the use supervision
file claim.
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that existence of a “program” contemplates, and in light of
BLM’s contention that the program cannot be compelled
under §706(1), this claim cannot be considered moot.

The statutory directive that BLM manage “in accordance
with” land use plans, and the regulatory requirement that
authorizations and actions “conform to” those plans, prevent
BLM from taking actions inconsistent with the provisions of
a land use plan. Unless and until the plan is amended, such
actions can be set aside as contrary to law pursuant to 5
U.S.C.§8706(2). The claim presently under discussion, how-
ever, would have us go further, and conclude that a state-
ment in a plan that BLM “will” take this, that, or the other
action, is a binding commitment that can be compelled under
§706(1). In our view it is not—at least absent clear indica-
tion of binding commitment in the terms of the plan.

FLPMA describes land use plans as tools by which “pres-
ent and future use is projected.” 43 U. S. C. §1701(a)(2) (em-
phasis added). The implementing regulations make clear
that land use plans are a preliminary step in the overall proc-
ess of managing public lands—“designed to guide and control
future management actions and the development of subse-
quent, more detailed and limited scope plans for resources
and uses.” 43 CFR §1601.0-2 (2003). The statute and reg-
ulations confirm that a land use plan is not ordinarily
the medium for affirmative decisions that implement the
agency’s “project[ions].”* Title 43 U. S. C. §1712(e) provides
that “[t]he Secretary may issue management decisions to im-
plement land use plans”—the decisions, that is, are distinct
from the plan itself. Picking up the same theme, the regula-

4The exceptions “are normally limited to those required by regulation,
such as designating [ORV] areas, roads, and trails (see 43 CFR 8342).”
U. S. Dept. of Interior, BLM, Land Use Planning Handbook II-2 (2000)
(hereinafter Handbook). See, e.g., U. S. Dept. of Interior, BLM, San
Rafael Final Resource Management Plan 63 (1991) (hereinafter San
Rafael Plan) (available at http://www.ut.blm.gov/planning/OTHERS/
SRARMP-ROD%20MAY %201991.pdf).
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tion defining a land use plan declares that a plan “is not a
final implementation decision on actions which require fur-
ther specific plans, process steps, or decisions under specific
provisions of law and regulations.” 43 CFR §1601.0-5(k)
(2003). The BLM’s Land Use Planning Handbook specifies
that land use plans are normally not used to make site-
specific implementation decisions. See Handbook I1-2.

Plans also receive a different agency review process from
implementation decisions. Appeal to the Department’s
Board of Land Appeals is available for “a specific action
being proposed to implement some portion of a resource
management plan or amendment.” 43 CFR §1610.5-3(b)
(2003). However, the Board, which reviews “decisions ren-
dered by Departmental officials relating to . . . [t]he use and
disposition of public lands and their resources,” §4.1(b)(3)(),
does not review the approval of a plan, since it regards a
plan as a policy determination, not an implementation deci-
sion. See, e. g., Wilderness Society, 109 1. B. L. A. 175, 178
(1989); Wilderness Society, 90 1. B. L. A. 221, 224 (1986); see
also Handbook II-2, IV-3. Plans are protested to the BLM
director, not appealed.

The San Rafael plan provides an apt illustration of the im-
mense scope of projected activity that a land use plan can
embrace. Over 100 pages in length, it presents a compre-
hensive management framework for 1.5 million acres of
BLM-administered land. Twenty categories of resource
management are separately discussed, including mineral ex-
traction, wilderness protection, livestock grazing, preserva-
tion of cultural resources, and recreation. The plan lays out
an ambitious agenda for the preparation of additional, more
detailed plans and specific next steps for implementation.
Its introduction notes that “[ajJn [ORV] implementation plan
is scheduled to be prepared within 1 year following approval
of the [San Rafael plan].” San Rafael Plan 9. Similarly
“scheduled for preparation” are activity plans for certain en-
vironmentally sensitive areas, “along with allotment man-
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agement plans, habitat management plans, a fire manage-
ment plan, recreation management plans . . . , cultural
resource management plans for selected sites, watershed ac-
tivity plans, and the wild and scenic river management plan.”
Ibid. The projected schedule set forth in the plan shows
“[a]nticipated [ilmplementation” of some future plans within
one year, others within three years, and still others, such as
certain recreation and cultural resource management plans,
at a pace of “one study per fiscal year.” Id., at 95-102.

Quite unlike a specific statutory command requiring an
agency to promulgate regulations by a certain date, a land
use plan is generally a statement of priorities; it guides and
constrains actions, but does not (at least in the usual case)
prescribe them. It would be unreasonable to think that
either Congress or the agency intended otherwise, since land
use plans nationwide would commit the agency to actions far
in the future, for which funds have not yet been appro-
priated. Some plans make explicit that implementation of
their programmatic content is subject to budgetary con-
straints. See Brief for Petitioners 42-43, and n. 18 (quoting
from such plans). While the Henry Mountains plan does not
contain such a specification, we think it must reasonably be
implied. A statement by BLM about what it plans to do, at
some point, provided it has the funds and there are not more
pressing priorities, cannot be plucked out of context and
made a basis for suit under § 706(1).

Of course, an action called for in a plan may be compelled
when the plan merely reiterates duties the agency is already
obligated to perform, or perhaps when language in the plan
itself creates a commitment binding on the agency. But
allowing general enforcement of plan terms would lead to
pervasive interference with BLM’s own ordering of priori-
ties. For example, a judicial decree compelling immediate
preparation of all of the detailed plans called for in the San
Rafael plan would divert BLM’s energies from other projects
throughout the country that are in fact more pressing. And
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while such a decree might please the environmental plaintiffs
in the present case, it would ultimately operate to the detri-
ment of sound environmental management. Its predictable
consequence would be much vaguer plans from BLM in the
future—making coordination with other agencies more diffi-
cult, and depriving the public of important information con-
cerning the agency’s long-range intentions.

We therefore hold that the Henry Mountains plan’s state-
ments to the effect that BLM will conduct “Use Supervision
and Monitoring” in designated areas—Ilike other “will do”
projections of agency action set forth in land use plans—are
not a legally binding commitment enforceable under § 706(1).
That being so, we find it unnecessary to consider whether the
action envisioned by the statements is sufficiently discrete to
be amenable to compulsion under the APA.?

IV

Finally, we turn to SUWA’s contention that BLM failed to
fulfill certain obligations under NEPA. Before addressing
whether a NEPA-required duty is actionable under the APA,
we must decide whether NEPA creates an obligation in the
first place. NEPA requires a federal agency to prepare an
environmental impact statement (EIS) as part of any “pro-
posals for legislation and other major Federal actions sig-
nificantly affecting the quality of the human environment.”
42 U. S. C. §4332(2)(C). Often an initial EIS is sufficient,
but in certain circumstances an EIS must be supplemented.
See Marsh v. Oregon Natural Resources Council, 490 U. S.
360, 370-374 (1989). A regulation of the Council on Envi-
ronmental Quality requires supplementation where “[t]here
are significant new circumstances or information relevant to
environmental concerns and bearing on the proposed action
or its impacts.” 40 CFR §1502.9(c)(1)(ii) (2003). In Marsh,

5We express no view as to whether a court could, under § 706(1), enforce
a duty to monitor ORV use imposed by a BLM regulation, see 43 CFR
§8342.3 (2003). That question is not before us.
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we interpreted §4332 in light of this regulation to require an
agency to take a “hard look” at the new information to assess
whether supplementation might be necessary. 490 U. S., at
385; see id., at 378-385.

SUWA argues that evidence of increased ORV use is “sig-
nificant new circumstances or information” that requires a
“hard look.” We disagree. As we noted in Marsh, supple-
mentation is necessary only if “there remains ‘major Federal
actio[n]’ to occur,” as that term is used in §4332(2)(C). Id.,
at 374. In Marsh, that condition was met: The dam con-
struction project that gave rise to environmental review was
not yet completed. Here, by contrast, although the “/a/p-
proval of a [land use plan]” is a “major Federal action” re-
quiring an EIS, 43 CFR §1601.0-6 (2003) (emphasis added),
that action is completed when the plan is approved. The
land use plan is the “proposed action” contemplated by the
regulation. There is no ongoing “major Federal action” that
could require supplementation (though BLM is required to
perform additional NEPA analyses if a plan is amended or
revised, see §§1610.5-5, 5-6).

* & *

The judgment of the Court of Appeals is reversed, and
the case is remanded for further proceedings consistent with
this opinion.

It is so ordered.
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After respondent Dominguez Benitez (hereinafter Dominguez) confessed

to selling drugs to an informant, he was indicted on drug possession and
conspiracy counts. On the conspiracy count, he faced a 10-year manda-
tory minimum sentence. His plea agreement with the Government pro-
vided that Dominguez would plead guilty to conspiracy and the Govern-
ment would dismiss the possession charge; that he would receive a
safety-valve reduction of two levels, which would allow the court to
authorize a sentence below the otherwise mandatory 10-year minimum,;
that the agreement did not bind the sentencing court; and that he could
not withdraw his plea if the court rejected the Government’s stipula-
tions or recommendations. He pleaded guilty to the conspiracy charge,
but, in the plea colloquy, the court failed to mention (though the written
plea agreement did say) that Dominguez could not withdraw his plea if
the court did not accept the Government’s recommendations. See Fed.
Rule Crim. Proc. 11(c)(3)(B). The Probation Office subsequently found
that Dominguez had three prior convictions, making him ineligible for
the safety valve, so the District Court sentenced him to the mandatory
minimum. On appeal, Dominguez argued, for the first time, that the
District Court’s failure to warn him, as Rule 11(c)(3)(B) instructs, that
he could not withdraw his plea if the court did not accept the Govern-
ment’s recommendations required reversal. The Ninth Circuit agreed,
citing United States v. Olano, 507 U. S. 725, in applying Federal Rule of
Criminal Procedure 52’s plain-error standard.

Held: To obtain relief for an unpreserved Rule 11 failing, a defendant must

show a reasonable probability that, but for the error, he would not have
pleaded guilty. Pp. 80-86.

(a) When a defendant is dilatory in raising Rule 11 error, reversal is
unwarranted unless the error is plain. United States v. Vonn, 535 U. S.
55, 63. Except for certain structural errors undermining the criminal
proceeding’s fairness as a whole, relief for error is tied to prejudicial
effect, and the standard phrased as “error that affects substantial
rights,” as used in Rule 52, means error with a prejudicial effect on a
judicial proceeding’s outcome. See Kotteakos v. United States, 328
U.S. 750. Kotteakos held that to affect “substantial rights,” an error
must have “substantial and injurious effect or influence in determining
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the ... verdict.” Id., at 776. Where the burden of demonstrating prej-
udice (or materiality) is on the defendant seeking relief, this Court has
invoked a similar standard, which requires “a reasonable probability
that, but for [the error claimed], the result of the proceeding would have
been different” is required. United States v. Bagley, 473 U. S. 667, 682
(opinion of Blackmun, J.). For defendants such as Dominguez, the bur-
den of establishing entitlement to plain-error relief should not be too
easy: First, the standard should enforce the policies underpinning Rule
52(b) generally, to encourage timely objections and reduce wasteful re-
versals by demanding strenuous exertion to get relief for unpreserved
error, see Vonn, supra, at 73; and second, it should respect the particu-
lar importance of the finality of guilty pleas, which usually rest on a
defendant’s profession of guilt in open court, and are indispensable in
the modern criminal justice system’s operation, see United States v.
Timmpreck, 441 U. 8. 780, 784. Pp. 80-83.

(b) The Ninth Circuit’s test in this case fell short. Its first element
(wWhether the error was “minor or technical”) requires no examination of
the omitted warning’s effect on a defendant’s decision, a failing repeated
to a significant extent by the test’s second element (whether the defend-
ant understood the rights at issue when he pleaded guilty). That
court’s standard does not allow consideration of evidence tending to
show that a misunderstanding was inconsequential to a defendant’s deci-
sion, or evidence indicating the relative significance of other facts that
may have borne on his choice regardless of any Rule 11 error. Nor
does it consider the overall strength of the Government’s case. When,
as here, the record shows both a controlled drug sale to an informant
and a confession, one can fairly ask what a defendant seeking to with-
draw his plea thought he could gain by going to trial. The point is not
to second-guess the defendant’s actual decision, but to enquire whether
the omitted warning would have made the difference required by the
standard of reasonable probability; it is hard to see here how the warn-
ing could have affected Dominguez’s assessment of his strategic posi-
tion. Also, the plea agreement, read to Dominguez in his native Span-
ish, specifically warned that he could not withdraw his plea if the court
refused to accept the Government’s recommendations; this fact, uncon-
tested by Dominguez, tends to show that the Rule 11 error made no
difference to the outcome here. Pp. 83-86.

310 F. 3d 1221, reversed and remanded.

SOUTER, J., delivered the opinion of the Court, in which REHNQUIST,
C. J, and STEVENS, O’CONNOR, KENNEDY, THOMAS, GINSBURG, and
BREYER, JJ., joined. SCALIA, J., filed an opinion concurring in the judg-
ment, post, p. 86.
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Dan Himmelfarb argued the cause for the United States.
With him on the briefs were Solicitor General Olson, Assist-
ant Attorney General Wray, and Deputy Solicitor General
Dreeben.

Myra D. Mossman, by appointment of the Court, 540 U. S.
1175, argued the cause and filed a brief for respondent.*

JUSTICE SOUTER delivered the opinion of the Court.

Respondent claims the right to withdraw his plea of guilty
as a consequence of the District Court’s failure to give one
of the warnings required by Federal Rule of Criminal Proce-
dure 11. Because the claim of Rule 11 error was not pre-
served by timely objection, the plain-error standard of Rule
52(b) applies, with its requirement to prove effect on sub-
stantial rights. The question is what showing must thus be
made to obtain relief for an unpreserved Rule 11 failing, and
we hold that a defendant is obliged to show a reasonable
probability that, but for the error, he would not have entered
the plea.

I

In early May 1999, a confidential informant working with
law enforcement arranged through respondent Carlos Do-
minguez Benitez (hereinafter Dominguez) to buy several
pounds of methamphetamine. First, the informant got a
sample from Dominguez, and a week later Dominguez went
to a restaurant in Anaheim, California, to consummate the
sale in the company of two confederates, one of whom
brought a shopping bag with over a kilogram of the drugs.
The meeting ended when the informant gave a signal and
officers arrested the dealers. Dominguez confessed to sell-
ing the methamphetamine and gave information about his
supplier and confederates.

*Stevan A. Buys filed a brief for Arnaldo Rafael Vicente Infante-
Cabrera as amicus curiae urging affirmance.
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A federal grand jury indicted Dominguez on two counts:
conspiracy to possess more than 500 grams of methamphet-
amine, and possession of 1,391 grams of a methamphetamine
mixture, both with intent to distribute. On the conspiracy
count, Dominguez faced a statutory, mandatory minimum
sentence of 10 years, with a maximum of life. 84 Stat. 1260,
21 U.S.C. §§841(b)(1)(A), 846. The District Court ap-
pointed counsel, who began talking with the Government
about a plea agreement.

In September 1999, the District Court received the first of
several letters from Dominguez,! in which he asked for a new
lawyer and expressed discomfort with the plea agreement
his counsel was encouraging him to sign. On counsel’s mo-
tion, the court held a status conference, at which Dominguez
spoke to the judge. Again he said he was dissatisfied with
his representation, and wanted a “better deal.” The court
asked whether he was “talking about a disposition . . . other
than trial,” and Dominguez answered, “At no time have I
decided to go to any trial.” App. 46-47. Counsel spoke to
the same effect later in the proceeding, when he said that he
had “told [the prosecutor] all along that there won’t be a trial
on the [date set] based on my client’s representations that he
doesn’t want a trial.” Id., at 51. The court explained to
Dominguez that it could not help him in plea negotiations,
and found no reason to change counsel.

Shortly after that, the parties agreed that Dominguez
would plead guilty to the conspiracy, and the Government
would dismiss the possession charge. The Government stip-
ulated that Dominguez would receive what is known as a
safety-valve reduction of two levels. See United States
Sentencing Commission, Guidelines Manual §§2D1.1(b)(6),

! Dominguez speaks and writes Spanish, not English. A certified trans-
lator was present for the hearings in court we describe, and for the plea
agreement. Some of the letters are in English, and the record does not
show who translated them or assisted Dominguez in writing them.
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5C1.2 (Nov. 1999) (hereinafter USSG).2 The safety valve
was important because it would allow the court to invoke 18
U. S. C. §3553(f), authorizing a sentence below the otherwise
mandatory minimum in certain cases of diminished culpabil-
ity, the only chance Dominguez had for a sentence under 10
years. That chance turned on satisfying five conditions, one
going to Dominguez’s criminal history, which the agreement
did not address. The agreement did, however, warn Domin-
guez that it did not bind the sentencing court, and that Do-
minguez could not withdraw his plea if the court did not
accept the Government’s stipulations or recommendations.
At a hearing the next day, Dominguez changed his plea to
guilty. In the plea colloquy, the court gave almost all the
required Rule 11 warnings, including the warning that the
plea agreement did not bind the court, but the judge failed
to mention that Dominguez could not withdraw his plea if
the court did not accept the Government’s recommendations.
See Fed. Rule Crim. Proc. 11(c)(3)(B).?

When the Probation Office subsequently issued its report,
it found that Dominguez had three prior convictions, two of
them under other names, which neither defense counsel nor
the prosecutor had known at the time of the plea negotia-
tions. The upshot was that Dominguez was ineligible for
the safety valve, and so had no chance to escape the sentence
of 10 years. After receiving two more letters from Domin-
guez complaining about the quality of counsel’s representa-

2The agreement also contemplated that Dominguez’s total offense level
under the Guidelines would be 27, after considering the safety valve and
a downward adjustment for acceptance of responsibility. Assuming so,
and assuming he had no (or minimal) criminal history, his sentence could
have been as low as 70 months. See USSG ch. 5, pt. A (sentencing table).

3 At the time of the plea hearing, the requirement appeared at Federal
Rule of Criminal Procedure 11(e)(2). It has not changed in substance.
We refer to the current Rule in the text of this opinion, and do likewise
for Rules 11(h) and 52(b), each of which has also received a stylistic
amendment.
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tion, the District Court sentenced Dominguez to the manda-
tory minimum. At the sentencing hearing, all counsel told
the court that they had thought Dominguez might at least
have been eligible for the safety-valve mitigation, but agreed
that with three convictions, he was not. Dominguez told the
court that he had “never had any knowledge about the points
of responsibility, the safety valve, or anything like that.”
App. 109. The court replied that in light of the “lengthy
change of plea proceedings” it was “difficult . . . to accept
what” Dominguez said. Id., at 112.

On appeal, Dominguez argued that the District Court’s
failure to warn him, as Rule 11(c)(3)(B) instructs, that he
could not withdraw his guilty plea if the court did not ac-
cept the Government’s recommendations required reversal.
After waiting for United States v. Vonn, 535 U. S. 55 (2002),
a divided panel of the Court of Appeals for the Ninth Circuit
agreed, 310 F. 3d 1221 (2002), and cited United States v.
Olano, 507 U. S. 725 (1993), in applying the plain-error stand-
ard. The court held that the District Court had indeed
erred; and that the error was plain, affected Dominguez’s
substantial rights, and required correction in the interests
of justice.

To show that substantial rights were affected, the Court
of Appeals required Dominguez to “prove that the court’s
error was not minor or technical and that he did not under-
stand the rights at issue when he entered his guilty plea.”
310 F. 3d, at 1225.* The court rejected the Government’s
arguments that the written plea agreement or the District
Court’s other statements in the plea colloquy sufficiently ad-
vised Dominguez of his rights, given Dominguez’s inability
to speak English and the assurances of both counsel that
he would likely qualify under the safety-valve provision.
Judge Tallman dissented, with the warning that the majori-

4Other Courts of Appeals employed different tests. See n. 8, infra.
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ty’s analysis followed neither Vonn nor Circuit precedent.
310 F. 3d, at 1227-1228.

We granted certiorari, 540 U. S. 1072 (2003), on the ques-
tion “[wlhether, in order to show that a violation of Federal
Rule of Criminal Procedure 11 constitutes reversible plain
error, a defendant must demonstrate that he would not have
pleaded guilty if the violation had not occurred.” Pet. for
Cert. (I). We now reverse.

II
A

Because the Government agreed to make a nonbinding
sentencing recommendation, Rule 11(c)(3)(B) required the
court to “advise the defendant that the defendant has no
right to withdraw the plea if the court does not follow the
recommendation or request.” Rule 11, however, instructs
that not every violation of its terms calls for reversal of con-
viction by entitling the defendant to withdraw his guilty
plea. “A variance from the requirements of this rule is
harmless error if it does not affect substantial rights.” Fed.
Rule Crim. Proc. 11(h).?

In Vonn, we considered the standard that applies when a
defendant is dilatory in raising Rule 11 error, and held that
reversal is not in order unless the error is plain. 535 U. S,
at 63; see Olano, supra, at 731-737. Although we explained
that in assessing the effect of Rule 11 error, a reviewing
court must look to the entire record, not to the plea proceed-
ings alone, Vonn, supra, at 74-75, we did not formulate the
standard for determining whether a defendant has shown, as
the plain-error standard requires, Olano, supra, at 734-735,
an effect on his substantial rights.

5Congress gave the courts this instruction in 1983, in partial response
to this Court’s decision in McCarthy v. United States, 394 U. S. 459 (1969),
which it felt had caused too many reversals for reasons that were too
insubstantial. See United States v. Vonn, 535 U. S. 55, 66-71 (2002) (dis-
cussing the history of Rule 11(h)).
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It is only for certain structural errors undermining the
fairness of a criminal proceeding as a whole that even pre-
served error requires reversal without regard to the mis-
take’s effect on the proceeding. See Arizona v. Fulmi-
nante, 499 U.S. 279, 309-310 (1991) (giving examples).
Dominguez does not argue that either Rule 11 error gener-
ally or the Rule 11 error here is structural in this sense.®

Otherwise, relief for error is tied in some way to prejudi-
cial effect, and the standard phrased as “error that affects
substantial rights,” used in Rule 52, has previously been
taken to mean error with a prejudicial effect on the outcome
of a judicial proceeding. See Kotteakos v. United States, 328
U.S. 750 (1946). To affect “substantial rights,” see 28
U. S. C. §2111, an error must have “substantial and injurious
effect or influence in determining the . . . verdict.” Kot-
teakos, supra, at 776." In cases where the burden of demon-
strating prejudice (or materiality) is on the defendant seek-
ing relief, we have invoked a standard with similarities
to the Kotteakos formulation in requiring the showing of

5The argument, if made, would not prevail. The omission of a single
Rule 11 warning without more is not colorably structural. Cf. United
States v. Timmreck, 441 U. S. 780, 783-784 (1979) (holding that Rule 11
error without more is not cognizable on collateral review).

“When the Government has the burden of addressing prejudice, as in
excusing preserved error as harmless on direct review of the criminal
conviction, it is not enough to negate an effect on the outcome of the case.
See Chapman v. California, 386 U. S. 18, 24 (1967) (“[TThe court must be
able to declare a belief that [constitutional error] was harmless beyond a
reasonable doubt”). When the Government has the burden of showing
that constitutional trial error is harmless because it comes up on collateral
review, the heightened interest in finality generally calls for the Govern-
ment to meet the more lenient Kotteakos standard. Brecht v. Abraham-
son, 507 U. S. 619, 638 (1993). If the burden is on a defendant to show
prejudice in the first instance, of course, it would be easier to show a
reasonable doubt that constitutional error affected a trial than to show a
likely effect on the outcome or verdict.
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“a reasonable probability that, but for [the error claimed],
the result of the proceeding would have been different.”
United States v. Bagley, 473 U. S. 667, 682 (1985) (opinion of
Blackmun, J.) (adopting the prejudice standard of Strickland
v. Washington, 466 U. S. 668, 694 (1984), for claims under
Brady v. Maryland, 373 U. S. 83 (1963) (internal quotation
marks omitted)); 473 U. S., at 685 (White, J., concurring in
part and concurring in judgment) (same).®

No reason has appeared for treating the phrase “affecting
substantial rights” as untethered to a prejudice requirement
when applying Olano to this nonstructural error, or for
doubting that Bagley is a sensible model to follow. As Vonn
makes clear, the burden of establishing entitlement to relief
for plain error is on the defendant claiming it, and for several
reasons, we think that burden should not be too easy for
defendants in Dominguez’s position. First, the standard
should enforce the policies that underpin Rule 52(b) gener-
ally, to encourage timely objections and reduce wasteful re-
versals by demanding strenuous exertion to get relief for
unpreserved error. See Vonn, 535 U.S., at 73. Second, it
should respect the particular importance of the finality of
guilty pleas, which usually rest, after all, on a defendant’s

8This standard is similar to one already applied by some Courts of Ap-
peals, though those courts have not drawn a direct connection to Strick-
land and Bagley, and in some cases understood themselves to be review-
ing for harmless, rather than plain, error. See United States v. Martinez,
289 F. 3d 1023, 1029 (CAT7 2002) (on plain-error review, asking “whether
any Rule 11 violations would have likely affected [the defendant’s] willing-
ness to plead guilty”); see also United States v. Johnson, 1 F. 3d 296,
302 (CA5 1993) (en banc) (on harmless-error review, asking “whether the
defendant’s knowledge and comprehension of the full and correct informa-
tion would have been likely to affect his willingness to plead guilty”);
cf. United States v. Olano, 507 U. S. 725, 734-735 (1993) (the main differ-
ence as to substantial rights in the harmless- and plain-error analyses is
that the burden of persuasion shifts from Government to defendant).
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profession of guilt in open court, and are indispensable in
the operation of the modern criminal justice system. See
United States v. Timmreck, 441 U. S. 780, 784 (1979). And,
in this case, these reasons are complemented by the fact,
worth repeating, that the violation claimed was of Rule 11,
not of due process.

We hold, therefore, that a defendant who seeks reversal of
his conviction after a guilty plea, on the ground that the dis-
trict court committed plain error under Rule 11, must show
a reasonable probability that, but for the error, he would not
have entered the plea. A defendant must thus satisfy the
judgment of the reviewing court, informed by the entire rec-
ord, that the probability of a different result is “sufficient
to undermine confidence in the outcome” of the proceeding.
Strickland, supra, at 694; Bagley, supra, at 682 (opinion of
Blackmun, J. (internal quotation marks omitted)).?

9One significant difference, however, between Rule 11 claims and claims
under Strickland and Brady v. Maryland, 373 U. S. 83 (1963), is that the
latter may be raised in postconviction proceedings such as a petition for
habeas corpus, or a motion to vacate a sentence under 28 U. S. C. §2255.
Those proceedings permit greater development of the record. See Mas-
saro v. United States, 538 U. S. 500 (2003) (Strickland claims are not proce-
durally defaulted when brought for the first time on § 2255, because of the
advantages of that form of proceeding for hearing such cases). For Rule
11 claims, by contrast, that way is open only in the most egregious cases.
Timmreck, supra; see also Vonn, 535 U. S., at 64 (noting that Rule 11(h)
was not meant to disturb Timmreck). A defendant will rarely, if ever, be
able to obtain relief for Rule 11 violations under § 2255; and relief on direct
appeal, given the plain-error standard that will apply in many cases, will
be difficult to get, as it should be. Cf. United States v. Raineri, 42 F. 3d
36, 45 (CA1 1994) (Boudin, J.) (“[J]ust as there are many fair trials but few
perfect ones, so flaws are also to be expected in Rule 11 proceedings”).

Our rule does not, however, foreclose relief altogether. The
reasonable-probability standard is not the same as, and should not be con-
fused with, a requirement that a defendant prove by a preponderance of
the evidence that but for error things would have been different. See
Kyles v. Whitley, 514 U. S. 419, 434 (1995).
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What we have already said points to why the test applied
by the Court of Appeals in this case fell short. Its first ele-
ment was whether the error was “minor or technical,” 310
F. 3d, at 1225, a phrase it took from United States v. Graibe,
946 F. 2d 1428 (CA9 1991), which in turn found it in the 1983
commentary that accompanied the amendment to Rule 11(h).
946 F. 2d, at 1433. But this element requires no examina-
tion of the effect of the omitted warning on a defendant’s
decision, a failing repeated to a significant extent by the sec-
ond element of the Ninth Circuit’s test, taken from United
States v. Minore, 292 F. 3d 1109 (CA9 2002), which asks
whether the defendant understood “the rights at issue when
he entered his guilty plea.” 310 F. 3d, at 1225. True, this
enquiry gets closer than the first to a consideration of the
likely effect of Rule 11 error on the defendant’s decision to
plead; assessing a claim that an error affected a defendant’s
decision to plead guilty must take into account any indication
that the omission of a Rule 11 warning misled him. But the
standard of the Court of Appeals does not allow consider-
ation of any record evidence tending to show that a misun-
derstanding was inconsequential to a defendant’s decision, or
evidence indicating the relative significance of other facts
that may have borne on his choice regardless of any Rule
11 error.'?

Relevant evidence that the Court of Appeals thus passed
over in this case included Dominguez’s statement to the Dis-
trict Court that he did not intend to go to trial, and his coun-

10This is another point of contrast with the constitutional question
whether a defendant’s guilty plea was knowing and voluntary. We have
held, for example, that when the record of a criminal conviction obtained
by guilty plea contains no evidence that a defendant knew of the rights
he was putatively waiving, the conviction must be reversed. Boykin v.
Alabama, 395 U. S. 238, 243 (1969). We do not suggest that such a convic-
tion could be saved even by overwhelming evidence that the defendant
would have pleaded guilty regardless.
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sel’s confirmation of that representation, made at the same
hearing. The neglected but relevant considerations also in-
cluded the implications raised by Dominguez’s protests at
the sentencing hearing. He claimed that when he pleaded
guilty he had “never had any knowledge about the points of
responsibility, the safety valve, or anything like that.” App.
109. These statements, if credited, would show that Domin-
guez was confused about the law that applied to his sentence,
about which the court clearly informed him, but they do not
suggest any causal link between his confusion and the partic-
ular Rule 11 violation on which he now seeks relief.

Other matters that may be relevant but escape notice
under the Ninth Circuit’s test are the overall strength of the
Government’s case and any possible defenses that appear
from the record, subjects that courts are accustomed to con-
sidering in a Strickland or Brady analysis. When the rec-
ord made for a guilty plea and sentencing reveals evidence,
as this one does, showing both a controlled sale of drugs to
an informant and a confession, one can fairly ask a defendant
seeking to withdraw his plea what he might ever have
thought he could gain by going to trial. The point of the
question is not to second-guess a defendant’s actual decision;
if it is reasonably probable he would have gone to trial ab-
sent the error, it is no matter that the choice may have been
foolish. The point, rather, is to enquire whether the omitted
warning would have made the difference required by the
standard of reasonable probability; it is hard to see here how
the warning could have had an effect on Dominguez’s assess-
ment of his strategic position. And even if there were rea-
son to think the warning from the bench could have mat-
tered, there was the plea agreement, read to Dominguez in
his native Spanish, which specifically warned that he could
not withdraw his plea if the court refused to accept the
Government’s recommendations. This fact, uncontested by
Dominguez, tends to show that the Rule 11 error made no
difference to the outcome here.
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* * *

We reverse the judgment of the Court of Appeals and re-
mand the case for further proceedings consistent with this
opinion.

It is so ordered.

JUSTICE SCALIA, concurring in the judgment.

I agree with much of the Court’s opinion and concur in its
disposition of the case. I do not, however, agree with its
holding that respondent need not show prejudice by a pre-
ponderance of the evidence. Amnte, at 83, n. 9.

By my count, this Court has adopted no fewer than four
assertedly different standards of probability relating to the
assessment of whether the outcome of trial would have been
different if error had not occurred, or if omitted evidence
had been included. See Chapman v. California, 386 U. S.
18, 24 (1967) (adopting “harmless beyond a reasonable doubt”
standard for preserving, on direct review, conviction ob-
tained in a trial where constitutional error occurred); Brecht
v. Abrahamson, 507 U.S. 619, 637 (1993) (rejecting Chap-
man in favor of the less defendant-friendly “ ‘substantial and
injurious effect or influence’” standard of Kotteakos v.
United States, 328 U. S. 750 (1946), for overturning convic-
tion on collateral review); United States v. Agurs, 427 U. S.
97, 111-113 (1976) (rejecting Kotteakos for overturning con-
viction on the basis of violations of Brady v. Maryland, 373
U. S. 83 (1963), in favor of an even less defendant-friendly
standard later described in Strickland v. Washington, 466
U.S. 668, 694 (1984), as a “reasonable probability”); id., at
693-694 (distinguishing the “reasonable probability” stand-
ard from the still yet less defendant-friendly “more likely
than not” standard applicable to claims of newly discovered
evidence). See generally Kyles v. Whitley, 514 U. S. 419,
434-436 (1995). Such ineffable gradations of probability
seem to me quite beyond the ability of the judicial mind (or
any mind) to grasp, and thus harmful rather than helpful
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to the consistency and rationality of judicial decisionmaking.
That is especially so when they are applied to the hypothesiz-
ing of events that never in fact occurred. Such an enter-
prise is not factfinding, but closer to divination.

For purposes of estimating what would have happened,
it seems to me that the only serviceable standards are the
traditional “beyond a reasonable doubt” and “more likely
than not.” We should not pretend to a higher degree of pre-
cision. I would not, therefore, extend our “reasonable prob-
ability” standard to the plain-error context. I would hold
that, where a defendant has failed to object at trial, and thus
has the burden of proving that a mistake he failed to prevent
had an effect on his substantial rights, he must show that
effect to be probable, that is, more likely than not.
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HIBBS, DIRECTOR, ARIZONA DEPARTMENT OF
REVENUE ». WINN ET AL.

CERTIORARI TO THE UNITED STATES COURT OF APPEALS FOR
THE NINTH CIRCUIT

No. 02-1809. Argued January 20, 2004—Decided June 14, 2004

Plaintiffs-respondents, Arizona taxpayers, filed suit in federal court
against the Director of Arizona’s Department of Revenue (Director)
seeking to enjoin the operation of Ariz. Rev. Stat. Ann. §43-1089 on
Establishment Clause grounds. Arizona’s law authorizes an income-tax
credit for payments to nonprofit “school tuition organizations” (STOs)
that award scholarships to students in private elementary or secondary
schools. Section 43-1089 provides that STOs may not designate schools
that “discriminate on the basis of race, color, handicap, familial status
or national origin,” §43-1089(F'), but does not preclude STOs from des-
ignating schools that provide religious instruction or give religion-based
admissions preferences. The District Court granted the Director’s mo-
tion to dismiss on the ground that the Tax Injunction Act (TTA), 28
U. S. C. §1341, barred the suit. The TIA prohibits lower federal courts
from restraining “the assessment, levy or collection of any tax under
State law where a plain, speedy and efficient remedy may be had in the
courts of such State.” The Ninth Circuit reversed, holding that the
TTA does not bar federal-court actions challenging state tax credits.

Held:

1. The Court rejects respondents’ contention that the Director’s cer-
tiorari petition was jurisdictionally untimely under 28 U. S. C. §2101(c)
and this Court’s Rule 13.3. Section 2101(c) instructs that a petition
must be filed “within ninety days after the entry of . . . judgment,” and
this Court’s Rule 13.3 elaborates on that statute’s instruction. More
than 90 days elapsed between the date the Ninth Circuit first entered
judgment and the date the Director’s petition was filed. That time
lapse, respondents assert, made the filing untimely under Rule 13.3’s
first sentence: “[TThe time to file . . . runs from the date of entry of
the judgment or order sought to be reviewed.” Moreover, respondents
submit, because no party petitioned for rehearing, the extended filing
periods prescribed by the Rule’s second sentence never came into play.
This case, however, did not follow the typical course. The Ninth Cir-
cuit, on its own initiative, had recalled its mandate and ordered the
parties to brief the question whether the case should be reheard en
banc. That order, this Court holds, suspended the judgment’s finality
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under §2101(c), just as a timely filed rehearing petition would or a
court’s appropriate decision to consider a late-filed rehearing petition,
see Missourt v. Jenkins, 495 U. S. 33, 49. The Court of Appeals’ order
raised the question whether that court would modify the judgment and
alter the parties’ rights; thus, while the court-initiated briefing order
was pending, there was no “judgment” to be reviewed. See, e. g., id.,
at 46. The Director’s certiorari petition was timely under the statute
because it was filed within 90 days of the date the Ninth Circuit denied
rehearing en banc. Were this Court to read Rule 13 as the sole guide,
so that only a party’s rehearing petition could reset the statute’s 90-day
count, the Court would lose sight of the congressional objective under-
pinning §2101(c): An appellate court’s final adjudication, Congress indi-
cated, marks the time from which the filing period begins to run. The
statute takes priority over the “procedural rules adopted by the Court
for the orderly transaction of its business.” Schacht v. United States,
398 U.S. 58, 64. Because the petition was timely under §2101(c), the
Court has jurisdiction. Pp. 96-99.
2. The TTA does not bar respondents’ suit. Pp. 99-112.

(@) To determine whether the TIA bars this litigation, it is appro-
priate, first, to identify the relief sought. Respondents seek prospec-
tive relief only: injunctive relief prohibiting the Director from allowing
taxpayers to utilize the §43-1089 tax credit for payments to STOs that
make religion-based tuition grants; a declaration that §43-1089, on its
face and as applied, violates the Establishment Clause; and an order
that the Director inform such STOs that all funds in their possession as
of the order’s date must be paid into the state general fund. Taking
account of the prospective nature of the relief requested, the Court
reaches the dispositive question whether respondents’ suit seeks to “en-
join, suspend or restrain the assessment, levy or collection of any tax
under State law,” §1341. The answer turns on the meaning of the term
“assessment” as employed in the TIA. For Internal Revenue Code
(IRC) purposes, an assessment involves a “recording” of the amount the
taxpayer owes the Government. 26 U.S.C. §6203. The Court does
not focus on the word “assessment” in isolation, however, but follows
“the cardinal rule that statutory language must be read in context.”
General Dynamics Land Systems, Inc. v. Cline, 540 U. S. 581, 596. In
the TIA and tax law generally, an assessment is closely tied to the col-
lection of a tax, i. e., the assessment is the official recording of liability
that triggers levy and collection efforts. Complementing the cardinal
rule just stated, the rule against superfluities instructs courts to inter-
pret a statute to effectuate all its provisions, so that no part is rendered
superfluous. If, as the Director asserts, the term “assessment,” by it-
self, signified the entire taxing plan, the TTA would not need the words
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“levy” or “collection”; the term “assessment,” alone, would do all the
necessary work. In briefing United States v. Galletti, 541 U. S. 114, the
Government made clear that, under the IRC definition, an “assessment”
serves as the trigger for levy and collection efforts. The Government
did not describe “assessment” as synonymous with the entire taxation
plan, nor disassociate the word from the company (“levy or collection”)
it keeps. Instead, and in accord with this Court’s understanding, the
Government related “assessment” to the term’s collection-propelling
function. Pp. 99-102.

(b) Congress modeled §1341 on earlier federal statutes of similar
import, which in turn paralleled state provisions proscribing state-court
actions to enjoin the collection of state and local taxes. Congress drew
particularly on the Anti-Injunction Act (AIA), which bars “any court”
from entertaining a suit brought “for the purpose of restraining the
assessment or collection of any [federal] tax.” 26 U.S.C. §7421(a).
This Court has recognized, from the AIA’s text, that the measure serves
twin purposes: It responds to the Government’s need to assess and col-
lect taxes expeditiously with a minimum of preenforcement judicial
interference; and it requires that the legal right to disputed sums be
determined in a refund suit. FE. g., Bob Jones Univ. v. Simon, 416 U. S.
725, 736. Lower federal courts have similarly comprehended § 7421(a).
Just as the ATA shields federal tax collections from federal-court injunc-
tions, so the TIA shields state tax collections from federal-court re-
straints. In both 26 U. S. C. §7421(a) and 28 U. S. C. §1341, Congress
directed taxpayers to pursue refund suits instead of attempting to
restrain collections. Third-party suits not seeking to stop the collection
(or contest the validity) of a tax imposed on plaintiffs were outside
Congress’ purview. The TIA’s legislative history shows that, in enact-
ing the statute, Congress focused on taxpayers who sought to avoid
paying their state tax bill by pursuing a challenge route other than
the one specified by the taxing authority. Nowhere does the history
announce a sweeping congressional direction to prevent federal-court
interference with all aspects of state tax administration. The foregoing
understanding of the TIA’s purposes and legislative history underpins
this Court’s previous applications of that statute. See, e. 9., California
v. Grace Brethren Church, 457 U. S. 393, 408-409. Id., at 410, distin-
guished. Contrary to the Director’s assertion, Arkansas v. Farm
Credit Servs. of Central Ark., 520 U.S. 821; National Private Truck
Council, Inc. v. Oklahoma Tax Comm™n, 515 U. S. 582; Fair Assessment
m Real Estate Assn., Inc. v. McNary, 454 U. S. 100; and Rosewell v.
LaSalle Nat. Bank, 450 U. S. 503, do not hold that state tax administra-
tion matters must be kept entirely free from lower federal-court “inter-
ference.” Like Grace Brethren Church, all of those cases fall within
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§1341’s undisputed compass: All involved plaintiffs who mounted federal
litigation to avoid paying state taxes (or to gain a refund of such taxes).
Federal-court relief, therefore, would have operated to reduce the flow
of state tax revenue. Those decisions are not fairly portrayed cut loose
from their secure, state-revenue-protective moorings. See, e. g., Grace
Brethren Church, 457 U. S., at 410. This Court has interpreted and
applied the TIA only in cases Congress wrote the statute to address,
i. e., cases in which state taxpayers seek federal-court orders enabling
them to avoid paying state taxes. The Court has read harmoniously
the § 1341 instruction conditioning the jurisdictional bar on the availabil-
ity of “a plain, speedy and efficient remedy” in state court. The remedy
inspected in the Court’s decisions was not designed for the universe of
plaintiffs who sue the State, but was tailormade for taxpayers. See,
e. g., id., at 411. Pp. 102-108.

(¢) In other federal courts as well, § 1341 has been read to restrain
taxpayers from instituting federal actions to contest their liability for
state taxes, but not to stop third parties from pursuing constitutional
challenges to state tax benefits in a federal forum. Further, numerous
federal-court decisions—including decisions of this Court reviewing
lower federal-court judgments—have reached the merits of third-party
constitutional challenges to tax benefits without mentioning the TIA.
See, e.g., Byrne v. Public Funds for Public Schools of New Jersey,
442 U. S. 907; Griffin v. School Bd. of Prince Edward Cty., 377 U.S.
218. Consistent with the decades-long understanding prevailing on
this issue, respondents’ suit may proceed without any TIA impedi-
ment. Pp. 108-112.

307 F. 3d 1011, affirmed.

GINSBURG, J., delivered the opinion of the Court, in which STEVENS,
(O’CONNOR, SOUTER, and BREYER, JJ., joined. STEVENS, J., filed a concur-
ring opinion, post, p. 112. KENNEDY, J., filed a dissenting opinion, in
which REENQUIST, C. J., and SCALIA and THOMAS, JJ., joined, post, p. 113.

Terry Goddard, Attorney General of Arizona, argued the
cause for petitioner. With him on the briefs were Mary
O’Grady, Solicitor General, Paula S. Bickett, and Joseph
Kanefield, Special Assistant Attorney General.

Deputy Solicitor General Hungar argued the cause for
the United States as amicus curiae urging reversal. With
him on the brief were Solicitor General Olson, Assistant
Attorney General O’Connor, Kent L. Jones, and Kenneth L.
Greene.
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Marvin S. Cohen argued the cause for respondents. With
him on the brief were Paul Bender and Steven R. Shapiro.*

JUSTICE GINSBURG delivered the opinion of the Court.

Arizona law authorizes income-tax credits for payments to
organizations that award educational scholarships and tu-
ition grants to children attending private schools. See Ariz.

*Briefs of amici curiae urging reversal were filed for the State of Cali-
fornia et al. by Bill Lockyer, Attorney General of California, Manuel M.
Mederios, State Solicitor General, Andrea Lynn Hoch, Chief Assistant
Attorney General, David S. Chaney, Senior Assistant Attorney General,
Randall P. Borcherding, Supervising Deputy Attorney General, Kristian
D. Whitten, Deputy Attorney General, and Anabelle Rodriguez, Secretary
of Justice of Puerto Rico, and by the Attorneys General for their respec-
tive jurisdictions as follows: William H. Pryor, Jr., of Alabama, Gregg D.
Renkes of Alaska, Mike Beebe of Arkansas, Ken Salazar of Colorado, M.
Jane Brady of Delaware, Charles J. Crist, Jr., of Florida, Thurbert E.
Baker of Georgia, Douglas B. Moylan of Guam, Mark J. Bennett of
Hawaii, Lawrence G. Wasden of Idaho, Lisa Madigan of Illinois, Steve
Carter of Indiana, Thomas J. Miller of lowa, Richard P. Ieyoub of Louisi-
ana, Steven, Rowe of Maine, J. Joseph Curran, Jr., of Maryland, Thomas
F. Reilly of Massachusetts, Michael A. Cox of Michigan, Mike Moore of
Mississippi, Jeremiah W. (Jay) Nixon of Missouri, Mike McGrath of Mon-
tana, Brian Sandoval of Nevada, Peter W. Heed of New Hampshire, Peter
C. Harvey of New Jersey, Patricia A. Madrid of New Mexico, Eliot
Spitzer of New York, Wayne Stenehjem of North Dakota, Jim Petro of
Ohio, Hardy Myers of Oregon, D. Michael Fisher of Pennsylvania, Patrick
C. Lynch of Rhode Island, Henry McMaster of South Carolina, Lawrence
E. Long of South Dakota, Paul G. Summers of Tennessee, Greg Abbott of
Texas, Mark L. Shurtleff of Utah, Jerry W. Kilgore of Virginia, Christine
0. Gregoire of Washington, Darrell V. McGraw, Jr., of West Virginia, and
Peggy A. Lautenschlager of Wisconsin; for the Council of State Govern-
ments et al. by Richard Ruda and James I. Crowley; and for the Honorable
Trent Franks et al. by Benjamin W. Bull.

A brief of amici curiae urging affirmance was filed for the NAACP
Legal Defense & Educational Fund, Inc., by Elaine R. Jones, Theodore M.
Shaw, and Norman J. Chachkin.

A brief of amici curiae was filed for Americans United for Separation
of Church and State et al. by Ayesha N. Khan, Elliot M. Mincberg, and
Judith E. Schaeffer.
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Rev. Stat. Ann. §43-1089 (West Supp. 2003). Plaintiffs
below, respondents here, brought an action in federal court
challenging § 43-1089, and seeking to enjoin its operation, on
Establishment Clause grounds. The question presented is
whether the Tax Injunction Act (TIA or Act), 28 U.S.C.
§ 1341, which prohibits a lower federal court from restraining
“the assessment, levy or collection of any tax under State
law,” bars the suit. Plaintiffs-respondents do not contest
their own tax liability. Nor do they seek to impede Arizo-
na’s receipt of tax revenues. Their suit, we hold, is not the
kind § 1341 proscribes.

In decisions spanning a near half century, courts in the
federal system, including this Court, have entertained chal-
lenges to tax credits authorized by state law, without con-
ceiving of §1341 as a jurisdictional barrier. On this first
occasion squarely to confront the issue, we confirm the au-
thority federal courts exercised in those cases.

It is hardly ancient history that States, once bent on main-
taining racial segregation in public schools, and allocating
resources disproportionately to benefit white students to the
detriment of black students, fastened on tuition grants and
tax credits as a promising means to circumvent Brown v.
Board of Education, 347 U.S. 483 (1954). The federal
courts, this Court among them, adjudicated the ensuing
challenges, instituted under 42 U.S. C. §1983, and upheld
the Constitution’s equal protection requirement. See, e. g.,
Griffin v. School Bd. of Prince Edward Cty., 377 U. S. 218,
233 (1964) (faced with unconstitutional closure of county pub-
lic schools and tuition grants and tax credits for contribu-
tions to private segregated schools, District Court could re-
quire county to levy taxes to fund nondiscriminatory public
schools), rev’g 322 F. 2d 332, 343-344 (CA4 1963) (abstention
required until state courts determine validity of grants, tax
credits, and public-school closing), aff’e Allen v. County
School Bd. of Prince Edward Cty., 198 F. Supp. 497, 503 (ED
Va. 1961) (county enjoined from paying grants or providing
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tax credits to support private schools that exclude students
based on race while public schools remain closed), and aff’g
207 F. Supp. 349, 355 (ED Va. 1962) (closure of public schools
enjoined). See also Moton v. Lambert, 508 F. Supp. 367, 368
(ND Miss. 1981) (challenge to tax exemptions for racially dis-
criminatory private schools may proceed in federal court).

In the instant case, petitioner Hibbs, Director of Arizona’s
Department of Revenue, argues, in effect, that we and other
federal courts were wrong in those civil-rights cases. The
TIA, petitioner maintains, trumps § 1983; the Act, according
to petitioner, bars all lower federal-court interference with
state tax systems, even when the challengers are not endeav-
oring to avoid a tax imposed on them, and no matter whether
the State’s revenues would be raised or lowered should the
plaintiffs prevail. The alleged jurisdictional bar, which peti-
tioner asserts has existed since the TIA’s enactment in 1937,
was not even imagined by the jurists in the pathmarking
civil-rights cases just cited, or by the defendants in those
cases, litigants with every interest in defeating federal-court
adjudicatory authority. Our prior decisions command no re-
spect, petitioner urges, because they constitute mere “sub
silentio holdings.” Reply Brief for Petitioner 8. We reject
that assessment.

We examine in this opinion both the scope of the term
“assessment” as used in the TIA, and the question whether
the Act was intended to insulate state tax laws from consti-
tutional challenge in lower federal courts even when the suit
would have no negative impact on tax collection. Conclud-
ing that this suit implicates neither §1341’s conception of
assessment nor any of the statute’s underlying purposes, we
affirm the judgment of the Court of Appeals.

I

Plaintiffs-respondents, Arizona taxpayers, filed suit in the
United States District Court for the District of Arizona,
challenging Ariz. Rev. Stat. Ann. §43-1089 (West Supp.
2003) as incompatible with the Establishment Clause. Sec-



Cite as: 542 U. S. 88 (2004) 95

Opinion of the Court

tion 43-1089 provides a credit to taxpayers who contribute
money to “school tuition organizations” (STOs). An STO is
a nonprofit organization that directs moneys, in the form of
scholarship grants, to students enrolled in private elemen-
tary or secondary schools. STOs must disburse as scholar-
ship grants at least 90 percent of contributions received, may
allow donors to direct scholarships to individual students,
may not allow donors to name their own dependents, must
designate at least two schools whose students will receive
funds, and must not designate schools that “discriminate on
the basis of race, color, handicap, familial status or national
origin.”  See §§43-1089(D)-(F). STOs are not precluded
by Arizona’s statute from designating schools that provide
religious instruction or that give admissions preference on
the basis of religion or religious affiliation. When taxpayers
donate money to a qualified STO, §43-1089 allows them, in
calculating their Arizona tax liability, to credit up to $500 of
their donation (or $625 for a married couple filing jointly,
§43-1089(A)(2)).

In effect, §43-1089 gives Arizona taxpayers an election.
They may direct $500 (or, for joint-return filers, $625) to an
STO, or to the Arizona Department of Revenue. As long as
donors do not give STOs more than their total tax liability,
their $500 or $625 contributions are costless.

The Arizona Supreme Court, by a 3-to-2 vote, rejected a
facial challenge to §43-1089 before the statute went into ef-
fect. Kotterman v. Killian, 193 Ariz. 273, 972 P. 2d 606
(1999) (en bane). That case took the form of a special discre-
tionary action invoking the court’s original jurisdiction. See
id., at 277, 972 P. 2d, at 610. Kotterman, it is undisputed,
has no preclusive effect on the instant as-applied challenge
to §43-1089 brought by different plaintiffs.

Respondents’ federal-court complaint against the Director
of Arizona’s Department of Revenue (Director) alleged that
§43-1089 “authorizes the formation of agencies that have as
their sole purpose the distribution of State funds to children
of a particular religious denomination or to children attend-
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ing schools of a particular religious denomination.” Com-
plaint 13, App. 10. Respondents sought injunctive and de-
claratory relief, and an order requiring STOs to pay funds
still in their possession “into the state general fund.” Id.,
at 7-8, App. 15.

The Director moved to dismiss the action, relying on the
TIA, which reads in its entirety:

“The district courts shall not enjoin, suspend or restrain
the assessment, levy or collection of any tax under State
law where a plain, speedy and efficient remedy may be
had in the courts of such State.” 28 U.S. C. §1341.

The Director did not assert that a federal-court order enjoin-
ing §43-1089 would interfere with the State’s tax levy or
collection efforts. He urged only that a federal injunction
would restrain the “assessment” of taxes “under State law.”
Agreeing with the Director, the District Court held that the
TIA required dismissal of the suit. App. to Pet. for Cert. 31.

The Court of Appeals for the Ninth Circuit reversed, hold-
ing that “a federal action challenging the granting of a state
tax credit is not prohibited by the [TIA].” Winn v. Killian,
307 F. 3d 1011, 1017 (2002). Far from “adversely affect[ing]
the state’s ability to raise revenue,” the Court of Appeals
observed, “the relief requested by [respondents] . . . would
result in the state’s receiving more funds that could be used
for the public benefit.” Id., at 1017, 1018. We granted cer-
tiorari, 539 U. S. 986 (2003), in view of the division of opinion
on whether the TTA bars constitutional challenges to state
tax credits in federal court. Compare 307 F. 3d, at 1017,
with ACLU Foundation v. Bridges, 334 F. 3d 416, 421-423
(CA5 2003) (TTA bars federal action seeking to have any part
of a State’s tax system declared unconstitutional). We now
affirm the judgment of the Ninth Circuit.

II

Before reaching the merits of this case, we must address
respondents’ contention that the Director’s petition for cer-
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tiorari was jurisdictionally untimely under 28 U.S.C.
§2101(c) and our Rules. See Brief in Opposition 8-13. Sec-
tion 2101(c) instructs that a petition for certiorari must be
filed “within ninety days after the entry of . . . judgment.”
This Court’s Rule 13.3 elaborates:

“The time to file a petition for a writ of certiorari runs
from the date of entry of the judgment or order sought
to be reviewed, and not from the issuance date of the
mandate (or its equivalent under local practice). But if
a petition for rehearing is timely filed in the lower court
by any party, the time to file the petition for a writ of
certiorari for all parties (whether or not they requested
rehearing or joined in the petition for rehearing) runs
from the date of the denial of the petition for rehearing
or, if the petition for rehearing is granted, the subse-
quent entry of judgment.”

Respondents assert that the Director’s petition missed the
Rule’s deadlines: More than 90 days elapsed between the
date the Court of Appeals first entered judgment and the
date the petition was filed, rendering the filing untimely
under the first sentence of the Rule; and because no party
petitioned for rehearing, the extended periods prescribed by
the Rule’s second sentence never came into play.

This case, however, did not follow the typical course. The
Court of Appeals, on its own motion, recalled its mandate
and ordered the parties to brief the question whether the
case should be reheard en banc. That order, we conclude,
suspended the judgment’s finality under §2101(c), just as a
timely filed rehearing petition would, or a court’s appropriate
decision to consider a late-filed rehearing petition. Com-
pare Young v. Harper, 520 U. S. 143, 147, n. 1 (1997) (appeals
court agreed to consider a late-filed rehearing petition; time-
liness of petition for certiorari measured from date court dis-
posed of rehearing petition), with Missour: v. Jenkins, 495
U. S. 33,49 (1990) (“The time for applying for certiorari will
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not be tolled when it appears that the lower court granted
rehearing or amended its order solely for the purpose of ex-
tending that time.”).

A timely rehearing petition, a court’s appropriate decision
to entertain an untimely rehearing petition, and a court’s
direction, on its own initiative, that the parties address
whether rehearing should be ordered share this key charac-
teristic: All three raise the question whether the court will
modify the judgment and alter the parties’ rights. See id.,
at 46 (“A timely petition for rehearing . . . operates to sus-
pend the finality of the . .. court’s judgment, pending the
court’s further determination whether the judgment should
be modified so as to alter its adjudication of the rights of the
parties” (quoting Department of Banking of Neb. v. Pink,
317 U. S. 264, 266 (1942) (per curiam); alterations in origi-
nal)). In other words, “while [a] petition for rehearing is
pending,” or while the court is considering, on its own initia-
tive, whether rehearing should be ordered, “there is no
‘judgment’ to be reviewed.” Jenkins, 495 U. S., at 46.

In this light, we hold that the Director’s petition for a writ
of certiorari was timely. When the Court of Appeals or-
dered briefing on the rehearing issue, 90 days had not yet
passed from the issuance of the panel opinion. Because
§2101(c)’s 90-day limit had not yet expired, the clock could
still be reset by an order that left unresolved whether
the court would modify its judgment. The court-initiated
briefing order had just that effect. Because a genuinely
final judgment is critical under the statute, we must treat
the date of the court’s order denying rehearing en banc as
the date judgment was entered. The petition was filed
within 90 days of that date and was thus timely under the
statute.

Were we to read Rule 13 as our sole guide, so that only a
rehearing petition filed by a party could reset the statute’s
90-day count, we would lose sight of the congressional objec-
tive underpinning §2101(c): An appellate court’s final adjudi-
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cation, Congress indicated, marks the time from which the
period allowed for a certiorari petition begins to run. The
statute takes priority over the “procedural rules adopted
by the Court for the orderly transaction of its business.”
Schacht v. United States, 398 U.S. 58, 64 (1970). When
court-created rules fail to anticipate unusual circumstances
that fit securely within a federal statute’s compass, the
statute controls our decision. See, e. g., Kontrick v. Ryan,
540 U. S. 443, 453 (2004) (“‘[I1t is axiomatic’ that [court-
prescribed procedural rules] ‘do not create or withdraw fed-
eral jurisdiction.”” (quoting Owen Equipment & Erection
Co. v. Kroger, 437 U. S. 365, 370 (1978))). Because the peti-
tion for a writ of certiorari was timely under §2101(c), we
have jurisdiction to decide whether the TIA bars respond-
ents’ suit.
I11

To determine whether this litigation falls within the TTA’s
prohibition, it is appropriate, first, to identify the relief
sought. Respondents seek prospective relief only. Spe-
cifically, their complaint requests “injunctive relief prohibit-
ing [the Director] from allowing taxpayers to utilize the tax
credit authorized by A. R. S. §43-1089 for payments made
to STOs that make tuition grants to children attending reli-
gious schools, to children attending schools of only one reli-
gious denomination, or to children selected on the basis of
their religion.” Complaint 7, App. 15. Respondents fur-
ther ask for a “declaration that A. R. S. §43-1089, on its
face and as applied,” violates the Establishment Clause “by
affirmatively authorizing STOs to use State income-tax reve-
nues to pay tuition for students attending religious schools
or schools that diseriminate on the basis of religion.” Ibid.
Finally, respondents seek “[aln order that [the Director] in-
form all [such] STOs that . . . all funds in their possession as
of the date of this Court’s order must be paid into the state
general fund.” Complaint 7-8, App. 15. Taking account of
the prospective nature of the relief requested, does respond-



100 HIBBS v». WINN

Opinion of the Court

ents’ suit, in 28 U. S. C. §1341’s words, seek to “enjoin, sus-
pend or restrain the assessment, levy or collection of any tax
under State law”? The answer to that question turns on the
meaning of the term “assessment” as employed in the TTA.!

As used in the Internal Revenue Code (IRC), the term
“assessment” involves a “recording” of the amount the tax-
payer owes the Government. 26 U.S.C. §6203. The “as-
sessment” is “essentially a bookkeeping notation.” Laing
v. United States, 423 U. S. 161, 170, n. 13 (1976). Section
6201(a) of the IRC authorizes the Secretary of the Treasury
“to make . . . assessments of all taxes . .. imposed by this
title.” An assessment is made “by recording the liability of
the taxpayer in the office of the Secretary in accordance with
rules or regulations prescribed by the Secretary.” §6203.2
See also M. Saltzman, IRS Practice and Procedure ¥ 10.02,
pp. 10-4 to 10-7 (2d ed. 1991) (when Internal Revenue Serv-
ice (IRS) signs “summary list” of assessment to record
amount of tax liability, “the official act of assessment has
occurred for purposes of the Code”).?

1State taxation, for §1341 purposes, includes local taxation. See 17
C. Wright, A. Miller, & E. Cooper, Federal Practice and Procedure §4237,
pp. 643-644 (2d ed. 1988) (“Local taxes are imposed under authority of
state law and the courts have held that the Tax Injunction Act applies to
them.”); R. Fallon, D. Meltzer, & D. Shapiro, Hart and Wechsler’s The
Federal Courts and the Federal System 1173 (5th ed. 2003) (“For purposes
of the Act, local taxes have uniformly been held to be collected ‘under
State law.””).

2Section 301.6203-1 of the Treasury Regulations states that an assess-
ment is accomplished by the “assessment officer signing the summary rec-
ord of assessment,” which, “through supporting records,” provides “identi-
fication of the taxpayer, the character of the liability assessed, the taxable
period, if applicable, and the amount of the assessment.” 26 CFR
§301.6203-1 (2003).

3The term “assessment” is used in a variety of ways in tax law. In the
property-tax setting, the word usually refers to the process by which the
taxing authority assigns a taxable value to real or personal property.
See, e. g., F. Schoettle, State and Local Taxation: The Law and Policy of
Multi-Jurisdictional Taxation 799 (2003) (“ASSESSMENT—The process of
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We do not focus on the word “assessment” in isolation,
however. Instead, we follow “the cardinal rule that statu-
tory language must be read in context [since] a phrase gath-
ers meaning from the words around it.” General Dynamics
Land Systems, Inc. v. Cline, 540 U. S. 581, 596 (2004) (inter-
nal quotation marks omitted). In §1341 and tax law gener-
ally, an assessment is closely tied to the collection of a tax,
1. e., the assessment is the official recording of liability that
triggers levy and collection efforts.

The rule against superfluities complements the principle
that courts are to interpret the words of a statute in context.
See 2A N. Singer, Statutes and Statutory Construction
§46.06, pp. 181-186 (rev. 6th ed. 2000) (“A statute should be
construed so that effect is given to all its provisions, so that
no part will be inoperative or superfluous, void or insignifi-
cant . ...” (footnotes omitted)). If, as the Director asserts,
the term “assessment,” by itself, signified “[t]he entire plan
or scheme fixed upon for charging or taxing,” Brief for Peti-
tioner 12 (quoting Webster’s New International Dictionary
of the English Language 166 (2d ed. 1934)), the TIA would
not need the words “levy” or “collection”; the term “assess-
ment,” alone, would do all the necessary work.

putting a value on real or personal property for purposes of a tax to be
measured as a percentage of property values. The valuation is ordinarily
done by a government official, the ‘assessor’ or ‘tax assessor,” who will
sometimes hire a private professional to do the actual valuations.”);
Black’s Law Dictionary 112 (7th ed. 1999) (defining “assessment” as, inter
alia: “Official valuation of property for purposes of taxation <assessment
of the beach house>.—Also termed tax assessment. Cf. APPRAISAL.”).
See also 5 R. Powell, Real Property §39.02 (M. Wolf ed. 2000). To calcu-
late the amount of property taxes owed, the tax assessor multiplies the
assessed value by the appropriate tax rate. See, e. g, R. Werner, Real
Estate Law 534 (11th ed. 2002). Income taxes, by contrast, are typically
self-assessed in the United States. As anyone who has filed a tax return
is unlikely to forget, the taxpayer, not the taxing authority, is the first
party to make the relevant calculation of income taxes owed. The word
“self-assessment,” however, is not a technical term; as IRC §6201(a) indi-
cates, the IRS executes the formal act of income-tax assessment.
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Earlier this Term, in United States v. Galletti, 541 U. S.
114 (2004), the Government identified “two important conse-
quences” that follow from the IRS’ timely tax assessment:
“[TThe IRS may employ administrative enforcement methods
such as tax liens and levies to collect the outstanding tax,”
see 26 U. S. C. §§6321-6327, 6331-6344; and “the time within
which the IRS may collect the tax either administratively or
by a ‘proceeding in court’ is extended [from 3 years] to 10
years after the date of assessment,” see §§6501(a), 6502(a).
Brief for United States in United States v. Galletti, O. T.
2003, No. 02-1389, pp. 15-16. The Government thus made
clear in briefing Galletti that, under the IRC definition, the
tax “assessment” serves as the trigger for levy and collection
efforts. The Government did not describe the term as syn-
onymous with the entire plan of taxation. Nor did it disas-
sociate the word “assessment” from the company (“levy or
collection”) that word keeps.* Instead, and in accord with
our understanding, the Government related “assessment” to
the term’s collection-propelling function.

Iv

Congress modeled § 1341 upon earlier federal “statutes of
similar import,” laws that, in turn, paralleled state provi-
sions proscribing “actions in State courts to enjoin the collec-
tion of State and county taxes.” S. Rep. No. 1035, 75th
Cong., 1st Sess., 1 (1937) (hereinafter S. Rep.). In compos-
ing the TIA’s text, Congress drew particularly on an 1867
measure, sometimes called the Anti-Injunction Act (AIA),
which bars “any court” from entertaining a suit brought “for
the purpose of restraining the assessment or collection of
any [federal] tax.” Act of Mar. 2, 1867, ch. 169, §10, 14 Stat.

4The dissent is of two minds in this regard. On the one hand, it twice
suggests that a proper definition of the term “assessment,” for § 1341 pur-
poses, is “the entire plan or scheme fixed upon for charging or taxing.”
Post, at 117. On the other hand, the dissent would disconnect the word
from the enforcement process (“levy or collection”) that “assessment” sets
in motion. See post, at 117-119.
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475, now codified at 26 U.S.C. §7421(a). See Jefferson
County v. Acker, 527 U.S. 423, 434-435 (1999). While
§7421(a) “apparently has no recorded legislative history,”
Bob Jones Univ. v. Stimon, 416 U.S. 725, 736 (1974), the
Court has recognized, from the AIA’s text, that the measure
serves twin purposes: It responds to “the Government’s need
to assess and collect taxes as expeditiously as possible with
a minimum of preenforcement judicial interference”; and it
“‘require[s] that the legal right to the disputed sums be de-
termined in a suit for refund,”” ibid. (quoting Enochs v. Wil-
liams Packing & Naw. Co., 370 U.S. 1, 7 (1962)).> Lower
federal courts have similarly comprehended §7421(a). See,
e. 9., McGlotten v. Connally, 338 F. Supp. 448, 453-454 (DC
1972) (three-judge court) (§ 7421(a) does not bar action seek-
ing to enjoin income-tax exemptions to fraternal orders that
exclude nonwhites from membership, for in such an action,
plaintiff “does not contest the amount of his own tax, nor
does he seek to limit the amount of tax revenue collectible
by the United States” (footnote omitted)); Tax Analysts and
Advocates v. Shultz, 376 F. Supp. 889, 892 (DC 1974) (Section
7421(a) does not bar challenge to IRS revenue ruling allow-
ing contributors to political candidate committees to avoid
federal gift tax on contributions in excess of $3,000 ceiling;
while § 7421(a) “precludes suits to restrain the assessment or
collection of taxes,” the proscription does not apply when
“plaintiffs seek not to restrain the Commissioner from col-
lecting taxes, but rather to require him to collect additional
taxes according to the mandates of the law.” (emphases in
original)).t

5That Congress had in mind challenges to assessments triggering collec-
tions, 1. e., attempts to prevent the collection of revenue, is borne out by
the final clause of 26 U. S. C. § 7421(a), added in 1966: “whether or not such
person is the person against whom such tax was assessed.” (Emphasis
added.)

SThe dissent incorrectly ranks South Carolina v. Regan, 465 U.S.
367 (1984), with McGlotten and Tax Analysts and Advocates. Post,
at 120-121. See also post, at 122. The latter decisions, as the text notes,
did not seek to stop the collection of taxes. In contrast, in South Caro-
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Just as the ATA shields federal tax collections from
federal-court injunctions, so the TIA shields state tax collec-
tions from federal-court restraints. In both 26 U.S.C.
§7421(a) and 28 U. S. C. §1341, Congress directed taxpayers
to pursue refund suits instead of attempting to restrain col-
lections. Third-party suits not seeking to stop the collection
(or contest the validity) of a tax imposed on plaintiffs, as
MecGlotten, 338 F. Supp., at 453-454, and Tax Analysts, 376
F. Supp., at 892, explained, were outside Congress’ purview.
The TIA’s legislative history is not silent in this regard.
The Act was designed expressly to restrict “the jurisdiction
of the district courts of the United States over suits relating
to the collection of State taxes.” S. Rep., p. 1.

Specifically, the Senate Report commented that the Act
had two closely related, state-revenue-protective objectives:
(1) to eliminate disparities between taxpayers who could
seek injunctive relief in federal court—usually out-of-state
corporations asserting diversity jurisdiction—and taxpayers
with recourse only to state courts, which generally required
taxpayers to pay first and litigate later; and (2) to stop tax-
payers, with the aid of a federal injunction, from withholding
large sums, thereby disrupting state government finances.
Id., at 1-2; see R. Fallon, D. Meltzer, & D. Shapiro, Hart and
Wechsler’s The Federal Courts and the Federal System 1173
(5th ed. 2003) (citing Rosewell v. LaSalle Nat. Bank, 450
U. S. 503, 522-523, and nn. 28-29, 527 (1981)). See also Jef-
ferson County, 527 U. S., at 435 (observing that the TIA was
“shaped by state and federal provisions barring anticipatory
actions by taxpayers to stop the tax collector from initiating
collection proceedings”). In short, in enacting the TIA,

lina v. Regan, the State’s suit aimed to reduce federal revenue receipts:
South Carolina sought to enjoin as a violation of its Tenth Amendment
rights not “a federal tax exemption,” post, at 120, but federal income taxa-
tion of the interest on certain state-issued bonds. The Court held in that
unique suit that § 7421(a) did not bar this Court’s exercise of original juris-
diction over the case. 465 U. S, at 381.
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Congress trained its attention on taxpayers who sought to
avoid paying their tax bill by pursuing a challenge route
other than the one specified by the taxing authority. No-
where does the legislative history announce a sweeping con-
gressional direction to prevent “federal-court interference
with all aspects of state tax administration.” Brief for Peti-
tioner 20; post, at 123.7

The understanding of the Act’s purposes and legislative
history set out above underpins this Court’s previous ap-
plications of the TIA. In California v. Grace Brethren
Church, 457 U. S. 393 (1982), for example, we recognized that
the principal purpose of the TIA was to “limit drastically”
federal-court interference with “the collection of [state]
taxes.” Id., at 408-409 (quoting Rosewell, 450 U. S., at 522).
True, the Court referred to the disruption of “state tax ad-
ministration,” but it did so specifically in relation to “the
collection of revenue.” 457 U.S., at 410 (quoting Perez v.
Ledesma, 401 U. S. 82, 128, n. 17 (1971) (Brennan, J., concur-
ring in part and dissenting in part)). The complainants in
Grace Brethren Church were several California churches and
religious schools. They sought federal-court relief from an
unemployment compensation tax that state law imposed on
them. 457 U.S., at 398. Their federal action, which by-
passed state remedies, was exactly what the TIA was de-
signed to ward off. The Director and the dissent endeavor
to reconstruct Grace Brethren Church as precedent for the
proposition that the TIA totally immunizes from lower
federal-court review “all aspects of state tax administration,

"The language of the TIA differs significantly from that of the Johnson
Act, which provides in part: “The district courts shall not enjoin, suspend
or restrain the operation of, or compliance with,” public-utility rate or-
ders made by state regulatory bodies. 28 U.S.C. §1342 (emphasis
added). The TIA does not prohibit interference with “the operation of,
or compliance with,” state tax laws; rather, § 1341 proscribes interference
only with those aspects of state tax regimes that are needed to produce
revenue—i. e., assessment, levy, and collection.
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and not just interference with the collection of revenue.”
Brief for Petitioner 20; see post, at 123-124. The endeavor
is unavailing given the issue before the Court in Grace
Brethren Church and the context in which the words “state
tax administration” appear.

The Director invokes several other decisions alleged to
keep matters of “state tax administration” entirely free from
lower federal-court “interference.” Brief for Petitioner
17-21; accord post, at 124-125. Like Grace Brethren
Church, all of them fall within § 1341’s undisputed compass:
All involved plaintiffs who mounted federal litigation to
avoid paying state taxes (or to gain a refund of such taxes).
Federal-court relief, therefore, would have operated to re-
duce the flow of state tax revenue. See Arkansas v. Farm
Credit Servs. of Central Ark., 520 U. S. 821, 824 (1997) (cor-
porations chartered under federal law claimed exemption
from Arkansas sales and income taxation); National Private
Truck Council, Inc. v. Oklahoma Tax Comm’™n, 515 U. S. 582,
584 (1995) (action seeking to prevent Oklahoma from collect-
ing taxes State imposed on nonresident motor carriers); Fair
Assessment in Real Estate Assn., Inc. v. McNary, 454 U. S.
100, 105-106 (1981) (taxpayers, alleging unequal taxation of
real property, sought, inter alia, damages measured by al-
leged tax overassessments); Rosewell, 450 U. S., at 510 (state
taxpayer, alleging her property was inequitably assessed, re-
fused to pay state taxes).®

Our prior decisions are not fairly portrayed cut loose from
their secure, state-revenue-protective moorings. See, e. g.,

8 Petitioner urges, and the dissent agrees, that the TIA safeguards an-
other vital state interest: the authority of state courts to determine what
state law means. Brief for Petitioner 21; post, at 125. Respondents,
however, have not asked the District Court to interpret any state law—
there is no disagreement as to the meaning of Ariz. Rev. Stat. Ann. §43-
1089 (West Supp. 2003), only about whether, as applied, the State’s law
violates the Federal Constitution. See supra, at 94-95. That is a ques-
tion federal courts are no doubt equipped to adjudicate.
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Grace Brethren Church, 457 U. S., at 410 (“If federal declara-
tory relief were available to test state tax assessments, state
tax administration might be thrown into disarray, and taax-
payers might escape the ordinary procedural requirements
mmposed by state law. During the pendency of the federal
suit the collection of revenue wunder the challenged law
might be obstructed, with consequent damage to the State’s
budget, and perhaps a shift to the State of the risk of tax-
payer imsolvency.” (quoting Ledesma, 401 U. S., at 128, n. 17
(Brennan, J., concurring in part and dissenting in part); em-
phases added)); Rosewell, 450 U. S., at 527-528 (“The com-
pelling nature of these considerations [identified by Justice
Brennan in Perez] is underscored by the dependency of state
budgets on the receipt of local tax revenues. . .. We may
readily appreciate the difficulties encountered by the county
should a substantial portion of its rightful tax revenue be
tied up in injunction actions.”).?

In sum, this Court has interpreted and applied the TIA
only in cases Congress wrote the Act to address, 1. e., cases
in which state taxpayers seek federal-court orders enabling
them to avoid paying state taxes. See supra, at 105-106.
We have read harmoniously the § 1341 instruction condition-
ing the jurisdictional bar on the availability of “a plain,
speedy and efficient remedy” in state court. The remedy
inspected in our decisions was not one designed for the uni-
verse of plaintiffs who sue the State. Rather, it was a rem-
edy tailormade for taxpayers. See, e.g., Rosewell, 450
U. S., at 528 (“Illinois’ legal remedy that provides property

9We note, furthermore, that this Court has relied upon “principles of
comity,” Brief for Petitioner 26, to preclude original federal-court jurisdic-
tion only when plaintiffs have sought district-court aid in order to arrest
or countermand state tax collection. See Fair Assessment in Real Estate
Assn., Inc. v. McNary, 454 U. S. 100, 107-108 (1981) (Missouri taxpayers
sought damages for increased taxes caused by alleged overassessments);
Great Lakes Dredge & Dock Co. v. Huffman, 319 U. S. 293, 296-299 (1943)
(plaintiffs challenged Louisiana’s unemployment compensation tax).
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owners paying property taxes under protest a refund with-
out interest in two years is a ‘plain, speedy and efficient rem-
edy’ under the [TIA]”); Grace Brethren Church, 457 U. S., at
411 (“[A] state-court remedy is ‘plain, speedy and efficient’
only if it ‘provides the taxpayer with a “full hearing and judi-
cial determination” at which she may raise any and all consti-
tutional objections to the tax.”” (quoting Rosewell, 450 U. S.,
at 514)).10
v

In other federal courts as well, §1341 has been read to
restrain state taxpayers from instituting federal actions to
contest their liability for state taxes, but not to stop third
parties from pursuing constitutional challenges to tax bene-
fits in a federal forum. Relevant to the distinction between
taxpayer claims that would reduce state revenues and third-
party claims that would enlarge state receipts, Seventh Cir-
cuit Judge Easterbrook wrote trenchantly:

“Although the district court concluded that § 1341 ap-
plies to any federal litigation touching on the subject of
state taxes, neither the language nor the legislative his-
tory of the statute supports this interpretation. The
text of § 1341 does not suggest that federal courts should
tread lightly in issuing orders that might allow local gov-
ernments to raise additional taxes. The legislative his-
tory . . . shows that §1341 is designed to ensure that
federal courts do not interfere with states’ collection of
taxes, so long as the taxpayers have an opportunity to
present to a court federal defenses to the imposition and
collection of the taxes. The legislative history is filled
with concern that federal judgments were emptying

O Far from “ignor[ing]” the “plain, speedy and efficient remedy” proviso,
as the dissent charges, post, at 121, we agree that this “codified exception”
is key to a proper understanding of the Act. The statute requires the
State to provide taxpayers with a swift and certain remedy when they
resist tax collections. An action dependent on a court’s discretion, for ex-
ample, would not qualify as a fitting taxpayer’s remedy. Cf. supra, at 96.



Cite as: 542 U. S. 88 (2004) 109

Opinion of the Court

state coffers and that corporations with access to the
diversity jurisdiction could obtain remedies unavailable
to resident taxpayers. There was no articulated con-
cern about federal courts’ flogging state and local gov-
ernments to collect additional taxes.” Dunn v. Carey,
808 F. 2d 555, 558 (1986) (emphasis added).

Second Circuit Judge Friendly earlier expressed a similar
view of §1341:

“The [TIA’s] context and the legislative history . . . lead
us to conclude that, in speaking of ‘collection,” Congress
was referring to methods similar to assessment and levy,
e. g., distress or execution . . . that would produce money
or other property directly, rather than indirectly
through a more general use of coercive power. Con-
gress was thinking of cases where taxpayers were re-
peatedly using the federal courts to raise questions of
state or federal law going to the validity of the particu-
lar taxes 1mposed upon them . ...” Wells v. Malloy,
510 F. 2d 74, 77 (1975) (emphasis added).

See also In re Jackson County, 834 F. 2d 150, 151-152 (CAS8
1987) (observing that “§ 1341 has been held to be inapplicable
to efforts to require collection of additional taxes, as opposed
to efforts to inhibit the collection of taxes”).!!

1Tn conflict with sister Circuits, and at odds with its own prior opinions,
the Fifth Circuit, in ACLU Foundation v. Bridges, 334 F. 3d 416 (2003),
recently construed the TIA in the way the Director does here. Bridges
involved a challenge to tax exemptions for religious activities in several
Louisiana statutes. The District Court, in line with earlier Fifth Circuit
decisions, held that the TIA did not apply because the plaintiff was not
seeking to restrain the “assessment, levy or collection” of state taxes, but
to eliminate allegedly unconstitutional tax exemptions. Reversing, the
Fifth Circuit ruled that the TIA bars any federal suit seeking to have any
portion of a State’s tax system declared unconstitutional. Id., at 421-423.

The Director and the United States refer to four other federal-court
decisions lending some support for their view that, for § 1341 purposes, no
line should be drawn between challenges that would reduce revenues and
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Further, numerous federal-court decisions—including de-
cisions of this Court reviewing lower federal-court judg-
ments—have reached the merits of third-party constitutional
challenges to tax benefits without mentioning the TIA. See,
e. 9., Byrne v. Public Funds for Public Schools of New Jer-
sey, 442 U. S. 907 (1979), summarily aff’g 590 F. 2d 514 (CA3
1979) (state tax deduction for taxpayers with children at-
tending nonpublic schools violates Establishment Clause),
aff’g 444 F. Supp. 1228 (NJ 1978); Franchise Tax Board of
California v. United Americans for Public Schools, 419

attacks that might augment collections. See Reply Brief for Petitioner
8-9 (citing Kraebel v. New York City Dept. of Housing Preservation and
Development, 959 F. 2d 395 (CA2 1992); Colonial Pipeline Co. v. Collins,
921 F. 2d 1237 (CA11 1991); In re Gillis, 836 F. 2d 1001 (CA6 1988); United
States Brewers Assn., Inc. v. Perez, 592 F. 2d 1212 (CA1 1979)). See also
Brief for United States as Amicus Curiae 14-15. In two of the cases,
taxpayers were seeking relief aimed at lightening their own tax burdens.
Kraebel held that §1341 barred a taxpayer’s constitutional challenge to a
property-tax exemption and abatement scheme. 959 F. 2d, at 400. Colo-
nial Pipeline held that a taxpayer’s suit seeking a court-ordered redistri-
bution of Georgia’s ad valorem tax system, which might have reduced
plaintiff’s tax bill, implicated § 1341’s jurisdictional bar. 921 F. 2d, at 1243.
The court did observe, broadly: “[The] requested relief, if granted, . . .
would clearly conflict with the principle underlying the [TIA] that the
federal courts should generally avoid interfering with the sensitive and
peculiarly local concerns surrounding state taxation schemes.” Id., at
1242,

Gillis, unlike Kraebel and Colonial Pipeline, was a third-party action.
The court declined to decide “[w]hether the [TIA] actually does bar the
availability of such relief,” but noted that a suit seeking to enhance state
revenues may nonetheless fall within § 1341’s bar because “the Act is not,
by its own language, limited to the collection of taxes.” 836 F. 2d, at 1005
(emphasis in original). Finally, Perez concerned the Butler Act, 48
U. S. C. §872, a TIA analog applicable to Puerto Rico. Ordering dismissal
of the case for want of jurisdiction, the court rested its decision not on
statutory construction, but on “underl[ying]” comity concerns, stating:
“[Aln order of a federal court requiring Commonwealth officials to collect
taxes which its legislature has not seen fit to impose on its citizens strikes
us as a particularly inappropriate involvement in a state’s management of
its fiscal operations.” 592 F. 2d, at 1214-1215.
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U. S. 890 (1974) (summarily affirming district-court judgment
striking down state statute that provided income-tax reduc-
tions for taxpayers sending children to nonpublic schools);
Committee for Public Ed. & Religious Liberty v. Nyquist,
413 U. S. 756 (1973) (state tax benefits for parents of children
attending nonpublic schools violates Establishment Clause),
rev’g in relevant part 350 F. Supp. 655 (SDNY 1972) (three-
judge court); Grit v. Wolman, 413 U.S. 901 (1973), sum-
marily aff’e Kosydar v. Wolman, 353 F. Supp. 744, 755-756
(SD Ohio 1972) (three-judge court) (state tax credits for ex-
penses relating to children’s enrollment in nonpublic schools
violate Establishment Clause); Finlator v. Powers, 902 F. 2d
1158 (CA4 1990) (state statute exempting Christian Bibles,
but not holy books of other religions or other books, from
state tax violates Establishment Clause); Luthens v. Bair,
788 F. Supp. 1032 (SD Iowa 1992) (state law authorizing tax
benefit for tuition payments and textbook purchases does not
violate Establishment Clause); Minnesota Civil Liberties
Union v. Roemer, 452 F. Supp. 1316 (Minn. 1978) (three-
judge court) (state law allowing parents of public or private
school students to claim part of tuition and transportation
expenses as tax deduction does not violate Establishment

Clause).’?
% ES ES

In a procession of cases not rationally distinguishable from
this one, no Justice or member of the bar of this Court ever
raised a § 1341 objection that, according to the petitioner in

2Tn school desegregation cases, as a last resort, federal courts have
asserted authority to direct the imposition of, or increase in, local tax
levies, even in amounts exceeding the ceiling set by state law. See Mis-
sourt v. Jenkins, 495 U. S. 33, 57 (1990); Liddell v. Missouri, 731 F. 2d
1294, 1320 (CA8 1984) (en banc); cf. Griffin v. School Bd. of Prince Edward
Cty., 377 U. S. 218, 233 (1964). Controversial as such a measure may be,
see Jenkins, 495 U. S., at 65—-81 (KENNEDY, J., concurring in part and con-
curring in judgment), it is noteworthy that § 1341 was not raised in those
cases by counsel, lower courts, or this Court on its own motion.
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this case, should have caused us to order dismissal of the
action for want of jurisdiction. See Mueller v. Allen, 463
U. S. 388 (1983) (state tax deduction for parents who send
their children to parochial schools does not violate Establish-
ment Clause); Byrne, 442 U. S. 907; United Americans for
Public Schools, 419 U. S. 890; Committee for Public Ed. &
Religious Liberty, 413 U.S. 756; Wolman, 413 U.S. 901;
Griffin, 377 U. S. 218. Consistent with the decades-long un-
derstanding prevailing on this issue, respondents’ suit may
proceed without any TIA impediment.'®
For the reasons stated, the judgment of the United States
Court of Appeals for the Ninth Circuit is
Affirmed.

JUSTICE STEVENS, concurring.

In Part IV of his dissent, JUSTICE KENNEDY observes that
“years of unexamined habit by litigants and the courts” do
not lessen this Court’s obligation correctly to interpret a
statute. Post, at 126. It merits emphasis, however, that
prolonged congressional silence in response to a settled in-
terpretation of a federal statute provides powerful support
for maintaining the status quo. In statutory matters, judi-
cial restraint strongly counsels waiting for Congress to take
the initiative in modifying rules on which judges and liti-
gants have relied. See BedRoc Limited, LLC v. United
States, 541 U.S. 176, 192 (2004) (STEVENS, J., dissenting);
Federal Election Comm’n v. NRA Political Victory Fund,
513 U. S. 88, 100-105 (1994) (STEVENS, J., dissenting); Com-
masstoner v. Fink, 483 U. S. 89, 101-103 (1987) (STEVENS, J.,
dissenting); Runyon v. McCrary, 427 U.S. 160, 189-192

2 n confirming that cases of this order may be brought in federal court,
we do not suggest that “state courts are second rate constitutional arbi-
ters.” Post, at 113. Instead, we underscore that adjudications of great
moment discerning no § 1341 barrier, see supra, at 93-94, cannot be writ-
ten off as reflecting nothing more than “unexamined custom,” post, at 114,
or unthinking “habit,” post, at 126.
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(1976) (STEVENS, J., concurring). In a contest between the
dictionary and the doctrine of stare decisis, the latter clearly
wins. The Court’s fine opinion, which I join without reser-
vation, is consistent with these views.

JUSTICE KENNEDY, with whom THE CHIEF JUSTICE, JUS-
TICE SCALIA, and JUSTICE THOMAS join, dissenting.

In this case, the Court shows great skepticism for the state
courts’ ability to vindicate constitutional wrongs. Two
points make clear that the Court treats States as diminished
and disfavored powers, rather than merely applies statutory
text. First, the Court’s analysis of the Tax Injunction Act
(TTA or Act), 28 U. S. C. §1341, contrasts with a literal read-
ing of its terms. Second, the Court’s assertion that legisla-
tive histories support the conclusion that “[t]hird-party suits
not seeking to stop the collection (or contest the validity) of
a tax imposed on plaintiffs . . . were outside Congress’ pur-
view” in enacting the TIA and the anti-injunction provision
on which the TTA was modeled, ante, at 104, is not borne out
by those sources, as previously recognized by the Court. In
light of these points, today’s holding should probably be at-
tributed to the concern the Court candidly shows animates
it. See ante, at 93 (noting it was the federal courts that
“upheld the Constitution’s equal protection requirement”
when States circumvented Browmn v. Board of Education,
347 U. S. 483 (1954), by manipulating their tax laws). The
concern, it seems, is that state courts are second rate con-
stitutional arbiters, unequal to their federal counterparts.
State courts are due more respect than this. Dismissive
treatment of state courts is particularly unjustified since the
TIA, by express terms, provides a federal safeguard: The
Act lifts its bar on federal-court intervention when state
courts fail to provide “a plain, speedy, and efficient rem-
edy.” §1341.

In view of the TIA’s text, the congressional judgment that
state courts are qualified constitutional arbiters, and the re-
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spect state courts deserve, I disagree with the majority’s
superseding the balance the Act strikes between federal- and
state-court adjudication. I agree with the majority that the
petition for certiorari was timely under 28 U. S. C. §2101(c),
see ante, at 96-99, and so submit this respectful dissent on
the merits of the decision.

I

Today is the first time the Court has considered whether
the TTA bars federal district courts from granting injunctive
relief that would prevent States from giving citizens statuto-
rily mandated state tax credits. There are cases, some dat-
ing back almost 50 years, which proceeded as if the jurisdic-
tional bar did not apply to tax credit challenges; but some
more recent decisions have said the bar is applicable. Com-
pare, e. g., Mueller v. Allen, 463 U. S. 388 (1983); Committee
for Public Ed. & Religious Liberty v. Nyquist, 413 U. S. 756
(1973); Griffin v. School Bd. of Prince Edward Cty., 377 U. S.
218 (1964), with, e. g., ACLU Foundation of La. v. Bridges,
334 F. 3d 416 (CA5 2003); In re Gillis, 836 F. 2d 1001 (CA6
1988). While unexamined custom favors the first position,
the statutory text favors the latter. In these circumstances
a careful explanation for the conclusion is necessary; but in
the end the scope and purpose of the Act should be under-
stood from its terms alone.

The question presented—whether the TIA bars the Dis-
trict Court from granting injunctive relief against the tax
credit—requires two inquiries. First, the term assessment,
as used in §1341, must be defined. Second, we must deter-
mine if an injunction prohibiting the Director of Arizona’s
Department of Revenue (Director) from allowing the credit
would enjoin, suspend, or restrain an assessment.

The word assessment in the TIA is not isolated from its
use in another federal statute. The TIA was modeled on
the anti-injunction provision of the Internal Revenue Code
(Code), 26 U. S. C. §7421(a). See Jefferson County v. Acker,
527 U. S. 423, 434 (1999). That provision specifies, and has
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specified since 1867, that federal courts may not restrain or
enjoin an “assessment or collection of any [federal] tax.” 26
U. S. C. §7421(a) (first codified by Act of Mar. 2, 1867, ch. 169,
§10, 14 Stat. 475). The meaning of the term assessment in
this Code provision is discernible by reference to other Code
sections. 26 U.S.C. §1 et seq.

Chapter 63 of Title 26 addresses the subject of assess-
ments and sheds light on the meaning of the term in
the Code. Section 6201 first instructs that “[t]he Secre-
tary [of the Internal Revenue Service] is . . . required to
make the . . . assessments of all taxes . . . imposed by this
title....” 26 U.S.C. §6201(a). Further it provides, “[t]he
Secretary shall assess all taxes determined by the taxpayer
or by the Secretary .. ..” §6201(a)(1). Section 6203 in
turn sets forth a method for making an assessment: “The
assessment shall be made by recording the liability of the
taxpayer in the office of the Secretary.”

Taken together, the provisions of Title 26 establish that an
assessment, as that term is used in §7421(a), must at the
least encompass the recording of a taxpayer’s ultimate tax
liability. This is what the taxpayer owes the Government.
See also Laing v. United States, 423 U.S. 161, 170, n. 13
(1976) (“The ‘assessment,” essentially a bookkeeping nota-
tion, is made when the Secretary or his delegate establishes
an account against the taxpayer on the tax rolls”). Whether
the Secretary or his delegate (today, the Commissioner)
makes the recording on the basis of a taxpayer’s self-
reported filing form or instead chooses to rely on his own
calculation of the taxpayer’s liability (e. ¢g., via an audit) is
irrelevant. The recording of the liability on the Govern-
ment’s tax rolls is itself an assessment.

The TIA was modeled on the anti-injunction provision, see
Jefferson County, supra, it incorporates the same terminol-
ogy employed by the provision; and it employs that terminol-
ogy for the same purpose. It is sensible, then, to interpret
the TIA’s terms by reference to the Code’s use of the term.
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Cf. Lorillard v. Pons, 434 U. S. 575, 581 (1978) (“[Where, as
here, Congress adopts a new law incorporating sections of a
prior law, Congress normally can be presumed to have had
knowledge of the interpretation given to the incorporated
law, at least insofar as it affects the new statute”). The
Court of Appeals, which concluded that an assessment was
the official estimate of the value of income or property used
to calculate a tax or the imposition of a tax on someone,
Winn v. Killian, 307 F. 3d 1011, 1015 (CA9 2002), placed prin-
cipal reliance for its interpretation on a dictionary definition.
That was not entirely misplaced; but unless the definition is
considered in the context of the prior statute, the advantage
of that statute’s interpretive guidance is lost.

Furthermore, the court defined the term in an unusual
way. It relied on a dictionary that was unavailable when
the TTIA was enacted; it relied not on the definition of the
term under consideration, “assessment,” but on the definition
of the term’s related verb form, “assess”; and it examined
only a portion of that term’s definition. In the dictionary
used by the Court of Appeals, the verb is defined in two
ways not noted by the court. One of the alternative defini-
tions is quite relevant—*“(2) to fix or determine the amount
of (damages, a tax, a fine, etc.).” Compare ibid. with Ran-
dom House Dictionary of the English Language 90 (1979).
Further:

“Had [the panel] looked in a different lay dictionary, [it]
would have found a definition contrary to the one it pre-
ferred, such as ‘the entire plan or scheme fixed upon for
charging or taxing.” . . . Had the panel considered tax
treatises and law dictionaries . . . it would have found
much in accord with this broader definition. . . . Even
the federal income tax code supports a broad reading of
‘assessment.””  Winn v. Killian, 321 F. 3d 911, 912
(CA9 2003) (Kleinfeld, J., dissenting from denial of re-
hearing en banc).



Cite as: 542 U. S. 88 (2004) 117

KENNEDY, J., dissenting

Guided first by the Internal Revenue Code, an assessment
under §1341, at a minimum, is the recording of taxpayers’
liability on the State’s tax rolls. The TIA, though a federal
statute that must be interpreted as a matter of federal law,
operates in a state-law context. In this respect, the Act
must be interpreted so as to apply evenly to the 50 various
state-law regimes and to the various recording schemes
States employ. It is therefore irrelevant whether state offi-
cials record taxpayer liabilities with their own pen in a speci-
fied location, by collecting and maintaining taxpayers’ self-
reported filing forms, or in some other manner. The
recordkeeping that equates to the determination of taxpayer
liability on the State’s tax rolls is the assessment, whatever
the method. The Court seems to agree with this. See
ante, at 99-102.

The dictionary definition of assessment provides further
relevant information. Contemporaneous dictionaries from
the time of the TIA’s enactment define assessment in expan-
sive terms. They would broaden any understanding of the
term, and so the Act’s bar. See, e. g., Webster’s New Inter-
national Dictionary 139 (1927) (providing three context rele-
vant definitions for the term assessment: It is the act of ap-
portioning or determining an amount to be paid; a valuation
of property for the purpose of taxation; or the entire plan or
scheme fixed upon for charging or taxing). See also United
States v. Galletti, 541 U. S. 114, 122 (2004) (noting that under
the Code the term assessment refers not only to recordings
of tax liability but also to “the calculation . . . of a tax liabil-
ity,” including self-calculation done by the taxpayer). The
Court need not decide the full scope of the term assessment
in the TIA, however. For present purposes, a narrow defi-
nition of the term suffices. Applying the narrowest defini-
tion, the TIA’s literal text bars district courts from enjoining,
suspending, or restraining a State’s recording of taxpayer
liability on its tax rolls, whether the recordings are made by
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self-reported taxpayer filing forms or by a State’s calculation
of taxpayer liability.

The terms “enjoin, suspend, or restrain” require little
scerutiny. No doubt, they have discrete purposes in the con-
text of the TIA; but they also have a common meaning.
They refer to actions that restrict assessments to varying
degrees. It is noteworthy that the term “enjoin” has not
just its meaning in the restrictive sense but also has meaning
in an affirmative sense. The Black’s Law Dictionary current
at the TIA’s enactment gives as a definition of the term, “to
require; command; positively direct.” Black’s Law Diction-
ary 663 (3d ed. 1933). That definition may well be impli-
cated here, since an order invalidating a tax credit would
seem to command States to collect taxes they otherwise
would not collect. The parties, however, proceed on the as-
sumption that enjoin means to bar. It is unobjectionable for
the Court to make the assumption too, leaving the broader
definition for later consideration.

Respondents argue the TIA does not bar the injunction
they seek because even after the credit is enjoined, the Di-
rector will be able to record and enforce taxpayers’ liabili-
ties. See Brief for Respondents 16. In fact, respondents
say, with the credit out of the way the Director will be able
to record and enforce a higher level of liability and so profit
the State. Ibid. (“The amount of tax payable by some tax-
payers would increase, but that can hardly be characterized
as an injunction or restraint of the assessment process”).
The argument, however, ignores an important part of
the Act: “under State law.” 28 U.S.C. §1341 (“The dis-
trict courts shall not enjoin, suspend or restrain the assess-
ment . . . of any tax under State law”). The Act not only
bars district courts from enjoining, suspending, or restrain-
ing a State’s recording of taxpayer liabilities altogether; but
it also bars them from enjoining, suspending, or restraining
a State from recording the taxpayer liability that state law
mandates.
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Arizona Rev. Stat. Ann. §43-1089 (West Supp. 2003) is
state law. It is an integral part of the State’s tax statute; it
is reflected on state tax forms; and the State Supreme Court
has held that it is part of the calculus necessary to determine
tax liability. See Kotterman v. Killian, 193 Ariz. 273, 279,
285, 972 P. 2d 606, 612, 618 (1999). A recording of a taxpay-
er’s liability under state law must be made in accordance
with §43-1089. The same can be said with respect to each
and every provision of the State’s tax law. To order the
Director not to record on the State’s tax rolls taxpayer liabil-
ity that reflects the operation of § 43-1089 (or any other state
tax law provision for that matter) would be to bar the Direc-
tor from recording the correct taxpayer liability. The TIA’s
language bars this relief and so bars this suit.

The Court tries to avoid this conclusion by saying that
the recordings that constitute assessments under § 1341 must
have a “collection-propelling function,” ante, at 102, and that
the recordings at issue here do not have such a function.
See also ante, at 102, n. 4 (“[TThe dissent would disconnect
the word [assessment] from the enforcement process”).
That is wrong. A recording of taxpayer liability on the
State’s tax rolls of course propels collection. In most cases
the taxpayer’s payment will accompany his filing, and thus
will accompany the assessment so that no literal collection
of moneys is necessary. As anyone who has paid taxes must
know, however, if owed payment were not included with the
tax filing, the State’s recording of one’s liability on the State’s
rolls would certainly cause subsequent collection efforts, for
the filing’s recording (i. e., the assessment) would propel col-
lection by establishing the State’s legal right to the taxpay-
er’s moneys.

II

The majority offers prior judicial interpretations of the
Code’s similarly worded anti-injunction provision to support
its contrary conclusions about the statutory text. See ante,
at 102-103. That this Court and other federal courts have
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allowed nontaxpayer suits challenging tax credits to proceed
in the face of the anti-injunction provision is not at all con-
trolling. Those cases are quite distinguishable. Had the
plaintiffs in those cases been barred from suit, there would
have been no available forum at all for their claims. See
MecGlotten v. Connally, 338 F. Supp. 448, 453-454 (DC 1972)
(three-judge court) (“The preferred course of raising [such
tax exemption and deduction] objections in a suit for refund
is not available. In this situation we cannot read the statute
to bar the present suit”). See also Tax Analysts and Advo-
cates v. Shultz, 376 F. Supp. 889, 892 (DC 1974) (“Since plain-
tiffs are not seeking to restrain the collection of taxes, and
since they cannot obtain relief through a refund suit, [26
U.S.C.] §7421(a) does not bar the injunctive relief they
seek”). The Court ratified those decisions only insofar as
they relied on this limited rationale as the basis for an excep-
tion to the statutory bar on adjudication. See South Caro-
lina v. Regan, 465 U. S. 367, 373 (1984) (holding the anti-
injunction provision inapplicable to a State’s challenge to
the constitutionality of a federal tax exemption provision,
§103(a) of the Code (which exempts from a taxpayer’s gross
income the interest earned on the obligations of any State),
as amended by §310(b)(1) of the Tax Equity and Fiscal
Responsibility Act of 1982, 96 Stat. 596, because “the
[anti-injunction provision] was not intended to bar an action
where . . . Congress has not provided the plaintiff with an
alternative legal way to challenge the validity of a tax”).
Even that strict limitation was not strict enough for four
Members of the Court, one of whom noted “the broad sweep
of the [a]nti-[ilnjunction [provision].” 465 U.S., at 382
(Blackmun, J., concurring in judgment). The other three
Justices went further still. They would have allowed an
exception to the anti-injunction provision’s literal bar on non-
taxpayer suits challenging tax exemption provisions only if
due process rights were at stake. See id., at 394 (O’CON-
NOR, J., concurring in judgment) (“Bob Jones University’s
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recognition that the complete inaccessibility of judicial re-
view might implicate due process concerns provides abso-
lutely no basis for crafting an exception” to the anti-
injunction Act for a plaintiff who has “no due process right
to review of its claim in a judicial forum”).

In contrast to the anti-injunction provision, the TIA on its
own terms ensures an adequate forum for claims it bars.
The TTA specially exempts actions that could not be heard
in state courts by providing an exception for instances
“where a plain, speedy, and efficient remedy may [not] be had
in the courts of [the] State.” 28 U.S.C. §1341. The TIA’s
text thus already incorporates the check that Regan con-
cluded could be read into the anti-injunction provision even
though “[tlhe [anti-injunction provision]’s language ‘could
scarcely be more explicit’ in prohibiting nontaxpayer suits
like this one.” 465 U. S., at 385 (O’CONNOR, J., concurring
in judgment) (quoting Bob Jones Univ. v. Simon, 416 U. S.
725,736 (1974)). The practical effect is that a literal reading
of the TTA provides for federal district courts to stand at the
ready where litigants encounter legal or practical obstacles
to challenging state tax credits in state courts. And this
Court, of course, stands at the ready to review decisions by
state courts on these matters.

The Court does not discuss this codified exception, yet the
clause is crucial. It represents a congressional judgment
about the balance that should exist between the respect due
to the States (for both their administration of tax schemes
and their courts’ interpretation of tax laws) and the need
for constitutional vindication. To ignore the provision is to
ignore that Congress has already balanced these interests.

Respondents admit they would be heard in state court.
Indeed a quite similar action previously was heard there.
See Kotterman v. Killian, 193 Ariz. 273, 972 P. 2d 606 (1999).
As a result, the TTA’s exception (akin to that recognized by
Regan) does not apply. To proceed as if it does is to replace
Congress’ balancing of the noted interests with the Court’s.
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III

The Court and respondents further argue that the TIA’s
policy purposes and relatedly the federal anti-injunction pro-
vision’s policy purposes (as discerned from legislative histor-
ies) justify today’s holding. The two Acts, they say, reflect
a unitary purpose: “In both . . . Congress directed taxpayers
to pursue refund suits instead of attempting to restrain [tax]
collections.” Ante, at 104. See also ante, at 105 (concluding
that the Act’s underlying purpose is to bar suits by “taxpay-
ers who sought to avoid paying their tax bill”); see also Brief
for Respondents 18-20. This purpose, the Court and re-
spondents say, shows that the Act was not intended to fore-
close relief in challenges to tax credits. The proposition
rests on the premise that the TIA’s sole purpose is to prevent
district court orders that would decrease the moneys in state
fiscs. Because the legislative histories of the Acts are not
carefully limited in the manner that this reading suggests,
the policy argument against a literal application of the Act’s
terms fails.

Taking the federal anti-injunction provision first, as has
been noted before, “[its] history expressly reflects the con-
gressional desire that all injunctive suits against the tax col-
lector be prohibited.” Regan, 465 U. S., at 387 (O’CONNOR,
J., concurring in judgment). The provision responded to
“the grave dangers which accompany intrusion of the injunc-
tive power of the courts into the administration of the reve-
nue.” Id., at 388. It “generally precludes judicial resolu-
tion of all abstract tax controversies,” whether brought by a
taxpayer or a nontaxpayer. Id., at 392; see also id., at 387-
392 (reviewing the legislative history of the anti-injunction
provision, its various amendments, and related enactments).
Thus, the provision’s object is not just to bar suits that might
“interrupt ‘the process of collecting . . . taxes,”” but “[s]imi-
larly, the language and history evidence a congressional de-
sire to prohibit courts from restraining any aspect of the tax
laws’ administration.” Id., at 399.
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The majority’s reading of the TIA’s legislative history is
also inconsistent with the interpretation of this same history
in the Court’s earlier cases. The Court has made clear that
the TIA’s purpose is not only to protect the fise but also to
protect the State’s tax system administration and tax policy
implementation. California v. Grace Brethren Church, 457
U. S. 393 (1982), is a prime example.

In Grace Brethren Church the Court held that the TIA
not only bars actions by individuals to stop tax collectors
from collecting moneys (i. e., injunctive suits) but also bars
declaratory suits. See id., at 408-410. The Court ex-
plained that permitting declaratory suits to proceed would
“defealt] the principal purpose of the Tax Injunction Act: ‘to
limit drastically federal district court jurisdiction to inter-
fere with so important a local concern as the collection of
taxes.”” Id., at 408-409 (quoting Rosewell v. LaSalle Nat.
Bank, 450 U. S. 503, 522 (1981)). It continued:

“If federal declaratory relief were available to test
state tax assessments, state tax administration might be
thrown into disarray, and taxpayers might escape the
ordinary procedural requirements imposed by state law.
During the pendency of the federal suit the collection of
revenue under the challenged law might be obstructed,
with consequent damage to the State’s budget, and per-
haps a shift to the State of the risk of taxpayer in-
solvency. Moreover, federal constitutional issues are
likely to turn on questions of state tax law, which, like
issues of state regulatory law, are more properly heard
in the state courts.”” Grace Brethren Church, supra,
at 410 (quoting with approval Perez v. Ledesma, 401
U. S. 82, 128, n. 17 (1971) (Brennan, J., concurring in part
and dissenting in part)).

While this, of course, demonstrates that protecting the
state fisc from damage is part of the TIA’s purpose, it equally
shows that actions that would throw the “state tax adminis-
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tration . . . into disarray” also implicate the Act and its pur-
pose. The Court’s concern with preventing administrative
disarray puts in context its explanation that the TIA’s princi-
pal concern is to limit federal district court interference with
the “collection of taxes.” The phrase, in this context, refers
to the operation of the whole tax collection system and the
implementation of entire tax policy, not just a part of it.
While an order interfering with a specific collection suit dis-
rupts one of the most essential aspects of a State’s tax sys-
tem, it is not the only way in which federal courts can disrupt
the State’s tax system:

“[TThe legislative history of the Tax Injunction Act dem-
onstrates that Congress worried not so much about the
form of relief available in the federal courts, as about
divesting the federal courts of jurisdiction to interfere
with state tax administration.” Grace Brethen Church,
supra, at 409, n. 22,

The Court’s decisions in Fair Assessment in Real Estate
Assn., Inc. v. McNary, 454 U. S. 100 (1981), National Private
Truck Council, Inc. v. Oklahoma Tax Comm’n, 515 U. S. 582
(1995) (NPTC), and Rosewell, supra, make the same point.
Though the majority says these cases support its holding be-
cause they “involved plaintiffs who mounted federal litiga-
tion to avoid paying state taxes,” ante, at 106, the language
of these cases is too clear to be ignored and is contrary to
the Court’s holding today. In Fair Assessment, the Court
observed that “[t]he [TIA] ‘has its roots in equity practice,
in principles of federalism, and in recognition of the impera-
tive need of a State to administer its own fiscal operations.’
This last consideration was [its] principal motivating force.”
454 U. S., at 110 (quoting Rosewell, supra, at 522, in turn
quoting Twlly v. Griffin, Inc., 429 U. S. 68, 73 (1976) (other
citation omitted)). In NPTC, the Court said, “Congress and
this Court repeatedly have shown an aversion to federal in-
terference with state tax administration. The passage of
the [TIA] in 1937 is one manifestation of this aversion.” 515
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U. S., at 586 (summing up this aversion, generated also from
principles of comity and federalism, as creating a “back-
ground presumption that federal law generally will not inter-
fere with administration of state taxes,” id., at 588). In
Rosewell, the Court described the Act’s language as “broad”
and “prophylactic.” 450 U.S., at 524 (majority opinion of
Brennan, J.). See also ibid. (the TIA was “passed to limit
federal-court interference in state tax matters”).

The Act is designed to respect not only the administration
of state tax systems but also state-court authority to say
what state law means. “[FJederal constitutional issues are
likely to turn on questions of state tax law, which, like issues
of state regulatory law, are more properly heard in the state
courts.” Grace Brethrem Church, supra, at 410 (internal
quotation marks omitted). See also Rosewell, supra, at 527.
This too establishes that the TIA’s purpose is not solely to
ensure that the State’s fisc is not decreased. There would
be only a diminished interest in allowing state courts to say
what the State’s tax statutes mean if the Act protected just
the state fisc. The TIA protects the responsibility of the
States and their courts to administer their own tax systems
and to be accountable to the citizens of the State for their
policies and decisions. The majority objects that “there is
no disagreement as to the meaning of” state law in this case,
ante, at 106, n. 8. As an initial matter, it is not clear that
this is a fair conclusion. The litigation in large part turns
on what state law requires and whether the product of those
requirements violates the Constitution. More to the point,
however, even if there were no controversy about the statu-
tory framework the Arizona tax provision creates, the ma-
jority’s ruling has implications far beyond this case and will
most certainly result in federal courts in other States and in
other cases being required to interpret state tax law in order
to complete their review of challenges to state tax statutes.

Our heretofore consistent interpretation of the Act’s legis-
lative history to prohibit interference with state tax systems
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and their administration accords with the direct, broad, and
unqualified language of the statute. The Act bars all orders
that enjoin, suspend, or restrain the assessment of any tax
under state law. In effecting congressional intent we should
give full force to simple and broad proscriptions in the statu-
tory language.

Because the TIA’s language and purpose are comprehen-
sive, arguments based on congressional silence on the ques-
tion whether the TIA applies to actions that increase moneys
a state tax system collects are of no moment. Contra,
Winn, 307 F. 3d, at 1017-1018 (relying on Dunn v. Carey, 808
F. 2d 555, 558 (CAT 1986)); see also ante, at 108-109 (relying
on Dunn). Whatever weight one gives to legislative histor-
ies, silence in the legislative record is irrelevant when a plain
congressional declaration exists on a matter. “[W]hen
terms are unambiguous we may not speculate on probabili-
ties of intention.” Insurance Co. v. Ritchie, 5 Wall. 541, 545
(1867). Here, Congress has said district courts are barred
from disrupting the State’s tax operations. It is immaterial
whether the State’s collection is raised or lowered. A court
order will thwart and replace the State’s chosen tax policy if
it causes either result. No authority supports the proposi-
tion that a State lacks an interest in reducing its citizens’ tax
burden. It is a troubling proposition for this Court to pro-
ceed on the assumption that the State’s interest in limit-
ing the tax burden on its citizens to that for which its law
provides is a secondary policy, deserving of little respect
from us.

Iv

The final basis on which both the majority and respondents
rest is that years of unexamined habit by litigants and the
courts alike have resulted in federal courts’ entertaining
challenges to state tax credits. See ante, at 110-111 (citing
representative cases). While we should not reverse the
course of our unexamined practice lightly, our obligation is
to give a correct interpretation of the statute. We are not
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obliged to maintain the status quo when the status quo is
unfounded. The exercise of federal jurisdiction does not and
cannot establish jurisdiction. See United States v. L. A.
Tucker Truck Lines, Inc., 344 U. S. 33, 37-38 (1952). “[TIhis
Court is not bound by a prior exercise of jurisdiction in a
case where it was not questioned and it was passed sub si-
lentio.” Id., at 38. In this respect, the present case is no
different than Federal Election Comm™n v. NRA Political
Victory Fund, 513 U. S. 88 (1994). The case presented the
question whether we had jurisdiction to consider a certiorari
petition filed by the Federal Election Commission (FEC),
and not by the Solicitor General on behalf of the FEC.
The Court held that it lacked jurisdiction. See id., at 99.
Though that answer seemed to contradict the Court’s prior
practices, the Court said:

“Nor are we impressed by the FEC’s argument that it
has represented itself before this Court on several occa-
sions in the past without any question having been
raised about its authority to do so.... The jurisdiction
of this Court was challenged in none of these actions,
and therefore the question is an open one before us.”
Id., at 97.

See also Will v. Michigan Dept. of State Police, 491 U. S. 58,
63, n. 4 (1989) (“‘[TThis Court has never considered itself
bound when a subsequent case finally brings the jurisdic-
tional issue before us.” Hagans v. Lavine, 415 U. S. 528, 535,
n. 5 (1974)” (alteration in original)). These cases make clear
that our failure to consider a question hardly equates to a
thing’s being decided. Contra, ante, at 112-113 (STEVENS,
J., concurring) (referring to prior silences of the courts with
respect to the TIA as stare decisis and settled interpre-
tation). As a consequence, I would follow the statutory
language.
& & *
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KENNEDY, J., dissenting

After today’s decision, “[nJontaxpaying associations of tax-
payers, and most other nontaxpayers, will now be allowed to
sidestep Congress’ policy against [federal] judicial resolution
of abstract [state] tax controversies.” Regan, 465 U.S., at
394 (O’CONNOR, J., concurring in judgment). This unfortu-
nate result deprives state courts of the first opportunity to
hear such cases and to grant the relief the Constitution
requires.

For the foregoing reasons, with respect, I dissent.
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CERTIORARI TO THE UNITED STATES COURT OF APPEALS FOR
THE THIRD CIRCUIT

No. 03-95. Argued March 31, 2004—Decided June 14, 2004

In March 1998, the Pennsylvania State Police (PSP) hired plaintiff-
respondent Suders to work as a police communications operator for the
McConnellsburg barracks, where her male supervisors subjected her to
a continuous barrage of sexual harassment. In June 1998, Suders told
the PSP’s Equal Employment Opportunity Officer, Virginia Smith-
Elliott, that she might need help, but neither woman followed up on the
conversation. Two months later, Suders contacted Smith-Elliott again,
this time reporting that she was being harassed and was afraid.
Smith-Elliott told Suders to file a complaint, but did not tell her how to
obtain the necessary form. Two days later, Suders’ supervisors ar-
rested her for theft of her own computer-skills exam papers. Suders
had removed the papers after concluding that the supervisors had
falsely reported that she had repeatedly failed, when in fact, the exams
were never forwarded for grading. Suders then resigned from the
force and sued the PSP, alleging, inter alia, that she had been subjected
to sexual harassment and constructively discharged, in violation of Title
VII of the Civil Rights Act of 1964.

The District Court granted the PSP’s motion for summary judgment.
Although recognizing that Suders’ testimony would permit a fact trier
to conclude that her supervisors had created a hostile work environ-
ment, the court nevertheless held that the PSP was not vicariously lia-
ble for the supervisors’ conduct. In support of its decision, the District
Court referred to Faragher v. Boca Raton, 524 U. S. 775, 808. In that
case, and in Burlington Industries, Inc. v. Ellerth, 524 U. S. 742, decided
the same day, this Court held that an employer is strictly liable for
supervisor harassment that “culminates in a tangible employment ac-
tion, such as discharge, demotion, or undesirable reassignment.” Id.,
at 765. But when no such tangible action is taken, both decisions
also hold, the employer may raise an affirmative defense to liability. To
prevail on the basis of the defense, the employer must prove that “(a) [it]
exercised reasonable care to prevent and correct promptly any sexually
harassing behavior,” and that (b) the employee “unreasonably failed to
take advantage of any preventive or corrective opportunities provided
by the employer or to avoid harm otherwise.” Ibid. Suders’ hostile
work environment claim was untenable as a matter of law, the District



130 PENNSYLVANIA STATE POLICE ». SUDERS

Syllabus

Court stated, because she unreasonably failed to avail herself of the
PSP’s internal antiharassment procedures. The court did not address
Suders’ constructive discharge claim.

The Third Circuit reversed and remanded the case for trial. The
appeals court disagreed with the District Court in two key respects:
First, even if the PSP could assert the Ellerth/Faragher affirmative
defense, genuine issues of material fact existed about the effectiveness
of the PSP’s program to address sexual harassment claims; second, Su-
ders had stated a claim of constructive discharge due to hostile work
environment. The appeals court ruled that a constructive discharge, if
proved, constitutes a tangible employment action that renders an em-
ployer strictly liable and precludes recourse to the Ellerth/Faragher
affirmative defense.

Held: To establish “constructive discharge,” a plaintiff alleging sexual
harassment must show that the abusive working environment became
so intolerable that her resignation qualified as a fitting response. An
employer may assert the Ellerth/Faragher affirmative defense to such
a claim unless the plaintiff quit in reasonable response to an adverse
action officially changing her employment status or situation, e. g., a hu-
miliating demotion, extreme cut in pay, or transfer to a position in which
she would face unbearable working conditions. Pp. 141-152.

(a) Under the constructive discharge doctrine, an employee’s reason-
able decision to resign because of unendurable working conditions is
assimilated to a formal discharge for remedial purposes. The inquiry
is objective: Did working conditions become so intolerable that a reason-
able person in the employee’s position would have felt compelled to re-
sign? This doctrine was developed by the National Labor Relations
Board in the 1930’s, and was solidly established in the lower federal
courts by 1964, when Title VII was enacted. The Court agrees that
Title VII encompasses employer liability for a constructive discharge.
Pp. 141-143.

(b) This case concerns employer liability for one subset of construc-
tive discharge claims: those resulting from sexual harassment, or “hos-
tile work environment,” attributable to a supervisor. The Court’s
starting point is the Ellerth/Faragher framework. Those decisions de-
lineate two categories of sexual harassment claims: (1) those alleging a
“tangible employment action,” for which employers may be held strictly
liable; and (2) those asserting no tangible employment action, in which
case employers may assert the affirmative defense. Ellerth, 524 U. S.,
at 765. The key issues here are: Into which Ellerth/Faragher category
hostile-environment constructive discharge claims fall, and what proof
burdens the parties bear in such cases. In Ellerth and Faragher, the
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Court invoked the principle drawn from agency law that an employer is
liable for the acts of its agent when the agent is “aided in accomplishing
the tort by the existence of the agency relation.” FEllerth, 524 U. S., at
758. When a supervisor engaged in harassing conduct takes a tangible
employment action against a subordinate, the Court reasoned, it is be-
yond question that the supervisor is aided by the agency relation. A
tangible employment action, the Court stated, is an “official act of the
enterprise” and “fall[s] within the special province of the supervisor.”
Id., at 762. In contrast, when supervisor harassment does not culmi-
nate in a tangible employment action, Ellerth and Faragher explained,
it is less obvious that the agency relation is the driving force. The
Court also recognized that a liability limitation linked to an employer’s
effort to install effective grievance procedures and an employee’s effort
to report harassing behavior would advance Title VII’s conciliation and
deterrence purposes. FEllerth, 524 U.S., at 764. Accordingly, the
Court held that when no tangible employment action is taken, an em-
ployer may defeat vicarious liability for supervisor harassment by es-
tablishing the two-part affirmative defense. That defense, the Court
observed, accommodates the “avoidable consequences” doctrine Title
VII “borrows from tort law,” 1bid., by requiring plaintiffs reasonably to
stave off avoidable harm. FEllerth and Faragher clarify, however, that
the defending employer bears the burden to prove that the plaintiff-
employee unreasonably failed to avoid or reduce harm. Faragher, 524
U. S, at 807. Pp. 143-146.

(1) The constructive discharge at issue stems from, and can be re-
garded as an aggravated case of, sexual harassment or hostile work
environment. For an atmosphere of harassment or hostility to be ac-
tionable, the offending behavior must be sufficiently severe or pervasive
to alter the victim’s employment conditions and create an abusive work-
ing environment. Meritor Savings Bank, FSB v. Vinson, 477 U. S. 57,
67. A hostile-environment constructive discharge claim entails some-
thing more: working conditions so intolerable that a reasonable person
would have felt compelled to resign. Suders’ claim is of the same genre
as the claims analyzed in Ellerth and Faragher. Essentially, Suders
presents a “worse case” harassment scenario, harassment ratcheted up
to the breaking point. Like the harassment considered in Ellerth and
Faragher, harassment so intolerable as to cause a resignation may be
effected through co-worker conduct, unofficial supervisory conduct, or
official company acts. Unlike an actual termination, which is always
effected through an official company act, a constructive discharge may
or may not involve official action. When it does not, the extent to which
the agency relationship aided the supervisor’s misconduct is less certain,
and that uncertainty justifies affording the employer the chance to es-
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tablish, through the Ellerth/Faragher affirmative defense, that it should
not be held vicariously liable. The Third Circuit erred in drawing the
line differently. Pp. 146-150.

(2) The Third Circuit qualified its holding that a constructive dis-
charge itself constitutes a tangible employment action under Ellerth
and Faragher: The affirmative defense delineated in those cases, the
court noted, might be imported into the anterior issue whether the em-
ployee’s decision to resign was reasonable under the circumstances.
However, the appeals court left open when and how the Ellerth/
Faragher considerations would be brought home to the fact trier. The
Court of Appeals did not address specifically the allocation of pleading
and persuasion burdens, but simply relied on “the wisdom and expertise
of trial judges to exercise their gatekeeping authority when assessing
whether all, some, or none of the evidence relating to employers’ anti-
harassment programs and to employees’ exploration of alternative ave-
nues warrants introduction at trial.” 325 F. 3d 432, 463. There is no
cause for leaving the district courts thus unguided. Following Ellerth
and Faragher, the plaintiff who alleges no tangible employment action
has the duty to mitigate harm, but the defendant bears the burden to
allege and prove that the plaintiff failed in that regard. Pp. 150-152.

(c) Although the Third Circuit correctly ruled that the case, in its
current posture, presents genuine issues of material fact concerning
Suders’ hostile work environment and constructive discharge claims,
that court erred in declaring the affirmative defense described in El-
lerth and Faragher never available in constructive discharge cases.
P. 152.

325 F. 3d 432, vacated and remanded.

GINSBURG, J., delivered the opinion of the Court, in which REHNQUIST,
C. J., and STEVENS, O’CONNOR, SCALIA, KENNEDY, SOUTER, and BREYER,
JJ., joined. THOMAS, J., filed a dissenting opinion, post, p. 152.

John G. Knorr III, Chief Deputy Attorney General of
Pennsylvania, argued the cause for petitioner. With him on
the briefs were Gerald J. Pappert, Acting Attorney General,
and Howard G. Hopkirk and Sarah C. Yerger, Deputy Attor-
neys General.

Irving L. Gornstein argued the cause for the United
States as amicus curiae urging reversal. With him on the
brief were Solicitor General Olson, Assistant Attorney Gen-
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eral Acosta, Deputy Solicitor General Clement, Eric S.
Dreiband, and Lorraine C. Davis.

Donald A. Bailey argued the cause and filed a brief for
respondent.*

JUSTICE GINSBURG delivered the opinion of the Court.

Plaintiff-respondent Nancy Drew Suders alleged sexually
harassing conduct by her supervisors, officers of the Pennsyl-
vania State Police (PSP), of such severity she was forced to
resign. The question presented concerns the proof burdens
parties bear when a sexual harassment/constructive dis-
charge claim of that character is asserted under Title VII of
the Civil Rights Act of 1964.

To establish hostile work environment, plaintiffs like Su-
ders must show harassing behavior “sufficiently severe or
pervasive to alter the conditions of [their] employment.”
Meritor Savings Bank, FSB v. Vinson, 477 U.S. 57, 67
(1986) (internal quotation marks omitted); see Harris v.
Forklift Systems, Inc., 510 U. S. 17, 22 (1993) (“[T]he very
fact that the discriminatory conduct was so severe or perva-
sive that it created a work environment abusive to employ-

*Briefs of amici curiae urging reversal were filed for the Chamber of
Commerce of the United States by Peter Buscemi, Harry A. Rissetto,
Stephen A. Bokat, and Robin S. Conrad, for the Equal Employment Advi-
sory Council by Ann Elizabeth Reesman and Katherine Y. K. Cheung;
and for the Society for Human Resource Management by Allan H. Weitz-
man, Sarah A. Mindes, Edward Cerasia II, Lawrence Z. Lorber, and
Paul Salvatore.

Briefs of amici curiae urging affirmance were filed for the American
Federation of Labor and Congress of Industrial Organizations by Jona-
than P. Hiatt, James B. Coppess, and Laurence Gold,; and for the Lawyers’
Committee for Civil Rights Under Law et al. by Barbara R. Arnwine,
Thomas J. Henderson, Michael L. Foreman, Sarah C. Crawford, Audrey
Wiggins, Susan Grover, Patricia Roberts, Daniel B. Kohrman, Laurie A.
McCann, Thomas Osborne, Melvin Radowitz, Steven R. Shapiro, Lenora
M. Lapidus, Patricia A. Shiu, Claudia Center, Dennis C. Hayes, Vincent
A. Eng, Judith L. Lichtman, Jocelyn C. Frye, Dina R. Lassow, and Jenni-
fer K. Brown.
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ees because of their . .. gender . . . offends Title VII’s broad
rule of workplace equality.”). Beyond that, we hold, to es-
tablish “constructive discharge,” the plaintiff must make a
further showing: She must show that the abusive working
environment became so intolerable that her resignation qual-
ified as a fitting response. An employer may defend against
such a claim by showing both (1) that it had installed
a readily accessible and effective policy for reporting and
resolving complaints of sexual harassment, and (2) that
the plaintiff unreasonably failed to avail herself of that
employer-provided preventive or remedial apparatus. This
affirmative defense will not be available to the employer,
however, if the plaintiff quits in reasonable response to an
employer-sanctioned adverse action officially changing her
employment status or situation, for example, a humiliating
demotion, extreme cut in pay, or transfer to a position in
which she would face unbearable working conditions. In so
ruling today, we follow the path marked by our 1998 deci-
sions in Burlington Industries, Inc. v. Ellerth, 524 U. S. 742,
and Faragher v. Boca Raton, 524 U. S. 775.

I

Because this case was decided against Suders in the Dis-
trict Court on the PSP’s motion for summary judgment, we
recite the facts, as summarized by the Court of Appeals, in
the light most favorable to Suders.! In March 1998, the PSP
hired Suders as a police communications operator for the Mc-
Connellsburg barracks. Suders v. Easton, 325 F. 3d 432, 436
(CA3 2003). Suders’ supervisors were Sergeant Eric D.
Easton, Station Commander at the McConnellsburg bar-
racks, Patrol Corporal William D. Baker, and Corporal Eric
B. Prendergast. Ibid. Those three supervisors subjected

1The PSP, we note, “vigorously dispute[s]” the truth of Suders’ allega-
tions, contending that some of the incidents she describes “never happened
at all,” while “others took place in a context quite different from that
suggested by [Suders].” Brief for Petitioner 4, n. 3.
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Suders to a continuous barrage of sexual harassment that
ceased only when she resigned from the force. Ibid.

Easton “would bring up [the subject of] people having sex
with animals” each time Suders entered his office. Ibid. (in-
ternal quotation marks omitted). He told Prendergast, in
front of Suders, that young girls should be given instruction
in how to gratify men with oral sex. Ibid. Easton also
would sit down near Suders, wearing spandex shorts, and
spread his legs apart. Ibid. Apparently imitating a move
popularized by television wrestling, Baker repeatedly made
an obscene gesture in Suders’ presence by grabbing his geni-
tals and shouting out a vulgar comment inviting oral sex.
Id., at 437. Baker made this gesture as many as five-to-ten
times per night throughout Suders’ employment at the bar-
racks. Ibid. Suders once told Baker she “‘d[idIn’t think
[he] should be doing this’”; Baker responded by jumping on
a chair and again performing the gesture, with the accompa-
nying vulgarity. Ibid. Further, Baker would “rub his rear
end in front of her and remark ‘I have a nice ass, don’t 1?’”
Ibid. Prendergast told Suders “‘the village idiot could do
her job’”; wearing black gloves, he would pound on furniture
to intimidate her. Ibid.?

In June 1998, Prendergast accused Suders of taking a
missing accident file home with her. Id., at 438. After that
incident, Suders approached the PSP’s Equal Employment
Opportunity Officer, Virginia Smith-Elliott, and told her she
“might need some help.” Ibid. Smith-Elliott gave Suders
her telephone number, but neither woman followed up on the
conversation. Ibid. On August 18, 1998, Suders contacted
Smith-Elliott again, this time stating that she was being har-
assed and was afraid. Ibid. Smith-Elliott told Suders to

2In addition, the supervisors made derogatory remarks about Suders’
age, e. g., stating “‘a 25-year-old could catch on faster’” than she could,
325 F. 3d, at 436, and calling her “‘momma,’” id., at 437. They further
harassed her for having political influence. Ibid. Suders’ age and
political-affiliation discrimination claims are not before us.
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file a complaint, but did not tell her how to obtain the nec-
essary form. Smith-Elliott’s response and the manner in
which it was conveyed appeared to Suders insensitive and
unhelpful. Ibid.

Two days later, Suders’ supervisors arrested her for theft,
and Suders resigned from the force. The theft arrest oc-
curred in the following circumstances. Suders had several
times taken a computer-skills exam to satisfy a PSP job re-
quirement. Id., at 438-439. Each time, Suders’ supervi-
sors told her that she had failed. Id., at 439. Suders one
day came upon her exams in a set of drawers in the women’s
locker room. She concluded that her supervisors had never
forwarded the tests for grading and that their reports of her
failures were false. Ibid. Regarding the tests as her prop-
erty, Suders removed them from the locker room. Ibid.;
App. 11, 119-120. Upon finding that the exams had been
removed, Suders’ supervisors devised a plan to arrest her
for theft. 325 F. 3d, at 438-439. The officers dusted the
drawer in which the exams had been stored with a theft-
detection powder that turns hands blue when touched. Id.,
at 439. As anticipated by Easton, Baker, and Prendergast,
Suders attempted to return the tests to the drawer, where-
upon her hands turned telltale blue. Ibid. The supervisors
then apprehended and handcuffed her, photographed her
blue hands, and commenced to question her. Ibid. Suders
had previously prepared a written resignation, which she
tendered soon after the supervisors detained her. Ibid.
Nevertheless, the supervisors initially refused to release her.
Instead, they brought her to an interrogation room, gave her
warnings under Miranda v. Arizona, 384 U.S. 436 (1966),
and continued to question her. 325 F. 3d, at 439. Su-
ders reiterated that she wanted to resign, and Easton then
let her leave. Ibid. The PSP never brought theft charges
against her.

In September 2000, Suders sued the PSP in Federal Dis-
trict Court, alleging, inter alia, that she had been subjected
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to sexual harassment and constructively discharged, in viola-
tion of Title VII of the Civil Rights Act of 1964, 78 Stat. 253,
42 U. S. C. §2000e et seq. App. 1, 12-13.2 At the close of
discovery, the District Court granted the PSP’s motion for
summary judgment. Suders’ testimony, the District Court
recognized, sufficed to permit a trier of fact to conclude that
the supervisors had created a hostile work environment.
App. to Pet. for Cert. 76a. The court nevertheless held that
the PSP was not vicariously liable for the supervisors’ con-
duct. Id., at 80a.

In so concluding, the District Court referred to our 1998
decision in Faragher v. Boca Raton, 524 U. S. 775. See App.
to Pet. for Cert. 77a-78a. In Faragher, along with Burling-
ton Industries, Inc. v. Ellerth, 524 U.S. 742, decided the
same day, the Court distinguished between supervisor har-
assment unaccompanied by an adverse official act and super-
visor harassment attended by “a tangible employment ac-
tion.” Id., at 765; accord Faragher, 524 U. S., at 808. Both
decisions hold that an employer is strictly liable for supervi-
sor harassment that “culminates in a tangible employment
action, such as discharge, demotion, or undesirable reassign-
ment.” Ellerth, 524 U.S., at 765; accord Faragher, 524
U.S., at 808. But when no tangible employment action is
taken, both decisions also hold, the employer may raise an
affirmative defense to liability, subject to proof by a prepon-
derance of the evidence: “The defense comprises two neces-
sary elements: (a) that the employer exercised reasonable
care to prevent and correct promptly any sexually harassing
behavior, and (b) that the plaintiff employee unreasonably

3Suders raised several other claims that are not at issue here, including
claims under the Age Discrimination in Employment Act of 1967 (ADEA),
81 Stat. 602, 29 U. S. C. §621 et seq., and the Pennsylvania Human Rela-
tions Act (PHRA), Pa. Stat. Ann., Tit. 43, §951 et seq. (Purdon 1991).
App. 7. She also asserted claims against Easton, Baker, Prendergast, and
Smith-Elliott in their individual capacities under Title VII, the ADEA,
and the PHRA. App. to Pet. for Cert. 70a-73a.
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failed to take advantage of any preventive or corrective op-
portunities provided by the employer or to avoid harm other-
wise.” FEllerth, 524 U.S., at 765; accord Faragher, 524
U. S, at 807.

Suders’ hostile work environment claim was untenable as
a matter of law, the District Court stated, because she “un-
reasonably failed to avail herself of the PSP’s internal proce-
dures for reporting any harassment.” App. to Pet. for Cert.
80a. Resigning just two days after she first mentioned any-
thing about harassment to Equal Employment Opportunity
Officer Smith-Elliott, the court noted, Suders had “never
given [the PSP] the opportunity to respond to [her] com-
plaints.” Ibid. The District Court did not address Suders’
constructive discharge claim.*

The Court of Appeals for the Third Circuit reversed and
remanded the case for disposition on the merits. 325 F. 3d,
at 462. The Third Circuit agreed with the District Court
that Suders had presented evidence sufficient for a trier of
fact to conclude that the supervisors had engaged in a “pat-
tern of sexual harassment that was pervasive and regular.”
Id., at 442. But the appeals court disagreed with the Dis-
trict Court in two fundamental respects. First, the Court
of Appeals held that, even assuming the PSP could assert
the affirmative defense described in Ellerth and Faragher,

4The District Court disposed of all other claims in the PSP’s favor. The
court granted the PSP summary judgment on Suders’ Title VII retaliation
claim, observing that Suders did not engage in any protected activity, e. g.,
she did not file a discrimination claim, prior to her resignation. Id., at
80a-8la. It dismissed Suders’ ADEA and PHRA claims against the PSP
on sovereign immunity grounds, id., at 72a-73a, and her Title VII and
ADEA claims against the individual defendants on the ground that those
statutes do not provide for individual liability, id., at 70a-72a. The court
also dismissed the PHRA claims against the individual defendants because
Suders had failed to respond to the defendants’ assertions of immunity.
Id., at 73a—74a. Suders did not raise any of the above claims on appeal.
See Brief for Appellant in No. 01-3512 (CA3), p. 2; Brief for Appellees in
No. 01-3512, p. 4.
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genuine issues of material fact existed concerning the effec-
tiveness of the PSP’s “program . . . to address sexual harass-
ment claims.” 325 F. 3d, at 443. Second, the appeals court
held that the District Court erred in failing to recognize that
Suders had stated a claim of constructive discharge due to
the hostile work environment. Ibid.?

A plaintiff alleging constructive discharge in violation of
Title VII, the Court of Appeals stated, must establish:

“(1) he or she suffered harassment or discrimination so
intolerable that a reasonable person in the same position
would have felt compelled to resign . . . ; and (2) the
employee’s reaction to the workplace situation—that is,
his or her decision to resign—was reasonable given the
totality of circumstances ....” Id., at 445.

Viewing the complaint in that context, the court determined
that Suders had raised genuine issues of material fact relat-
ing to her claim of constructive discharge. Id., at 446.

The Court of Appeals then made the ruling challenged
here: It held that “a constructive discharge, when proved,
constitutes a tangible employment action.” Id., at 447.
Under Ellerth and Faragher, the court observed, such an
action renders an employer strictly liable and precludes em-
ployer recourse to the affirmative defense announced in
those decisions. 325 F. 3d, at 447. The Third Circuit recog-
nized that the Courts of Appeals for the Second and Sixth
Circuits had ruled otherwise. A constructive discharge re-
sulting from a supervisor-created hostile work environment,
both Circuits had held, does not qualify as a tangible employ-
ment action, and therefore does not stop an employer from

5 Although Suders’ complaint did not expressly mention constructive dis-
charge, the Third Circuit found “[t]he allegations of constructive discharge
. .. apparent on the face of Suders’s [pleading].” 325 F. 3d, at 443; see
1bid. (“In the very first paragraph, Suders alleged that she was ‘forced to
suffer a termination of employment because she would not yield to sexual
suggestions [and] innuendoes . . . .”” (quoting Introductory Statement to
Suders’ complaint, reprinted in this Court at App. 6)).
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invoking the Ellerth/Faragher affirmative defense. 325 F.
3d, at 452-453 (citing Caridad v. Metro-North Commuter
R. Co., 191 F. 3d 283, 294 (CA2 1999), and Turner v. Dow-
brands, Inc., No. 99-3984, 2000 WL 924599, *1 (CA6, June 26,
2000) (unpublished)). The Third Circuit, however, reasoned
that a constructive discharge “‘constitutes a significant
change in employment status’ by ending the employer-
employee relationship” and “also inflicts the same type of
‘direct economic harm’” as the tangible employment actions
Ellerth and Faragher offered by way of example (discharge,
demotion, undesirable reassignment). 325 F. 3d, at 460
(quoting Ellerth, 524 U. S., at 761, 762). Satisfied that Su-
ders had “raised genuine issues of material fact as to her
claim of constructive discharge,” and that the PSP was “pre-
cluded from asserting the affirmative defense to liability ad-
vanced in support of its motion for summary judgment,” the
Court of Appeals remanded Suders’ Title VII claim for trial.
325 F. 3d, at 461.

This Court granted certiorari, 540 U. S. 1046 (2003), to re-
solve the disagreement among the Circuits on the question
whether a constructive discharge brought about by supervi-
sor harassment ranks as a tangible employment action and
therefore precludes assertion of the affirmative defense ar-
ticulated in Ellerth and Faragher. Compare 325 F. 3d, at
461 (constructive discharge qualifies as a tangible employ-
ment action); Jaros v. LodgeNet Entertainment Corp., 294
F. 3d 960, 966 (CAS8 2002) (same), with Caridad, 191 F. 3d, at
294 (constructive discharge does not qualify as a tangible
employment action); Turner, 2000 WL 924599, *1 (same), and
Reed v. MBNA Marketing Systems, Inc., 333 F. 3d 27, 33
(CA1 2003) (constructive discharge qualifies as a tangible
employment action only when effected through a supervi-
sor’s official act); Robinson v. Sappington, 351 F. 3d 317, 336
(CAT 2003) (same). We conclude that an employer does not
have recourse to the Ellerth/Faragher affirmative defense
when a supervisor’s official act precipitates the constructive
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discharge; absent such a “tangible employment action,” how-
ever, the defense is available to the employer whose supervi-
sors are charged with harassment. We therefore vacate the
Third Circuit’s judgment and remand the case for further
proceedings.

II

A

Under the constructive discharge doctrine, an employee’s
reasonable decision to resign because of unendurable work-
ing conditions is assimilated to a formal discharge for reme-
dial purposes. See 1 B. Lindemann & P. Grossman, Employ-
ment Discrimination Law 838-839 (3d ed. 1996) (hereinafter
Lindemann & Grossman). The inquiry is objective: Did
working conditions become so intolerable that a reasonable
person in the employee’s position would have felt compelled
to resign? See C. Weirich et al., 2002 Cumulative Supple-
ment to Lindemann & Grossman 651-652, and n. 1 (collecting
cases) (hereinafter Weirich).

The constructive discharge concept originated in the
labor-law field in the 1930’s; the National Labor Relations
Board (NLRB) developed the doctrine to address situations
in which employers coerced employees to resign, often by
creating intolerable working conditions, in retaliation for em-
ployees’ engagement in collective activities. Lieb, Con-
structive Discharge Under Section 8(a)(3) of the National
Labor Relations Act: A Study in Undue Concern Over Mo-
tives, 7 Indus. Rel. L. J. 143, 146-148 (1985); see In re Ster-
ling Corset Co., 9 N. L. R. B. 858, 865 (1938) (first case to use
term “constructive dischargle]”). Over the next two dec-
ades, Courts of Appeals sustained NLRB constructive dis-
charge rulings. See, e.g., NLRB v. East Texas Motor
Freight Lines, 140 F. 2d 404, 405 (CA5 1944) (first Circuit
case to hold supervisor-caused resignation an unfair labor
practice); NLRB v. Saxe-Glassman Shoe Corp., 201 F. 2d 238,
243 (CA1 1953) (first Circuit case to allow backpay award for
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constructive discharge). By 1964, the year Title VII was
enacted, the doctrine was solidly established in the federal
courts. See Comment, That’s It, I Quit: Returning to First
Principles in Constructive Discharge Doctrine, 23 Berkeley
J. Emp. & Lab. L. 401, 410 (2002).

The Courts of Appeals have recognized constructive dis-
charge claims in a wide range of Title VII cases. See, e. g.,
Robinson, 351 F. 3d, at 336-337 (sexual harassment); Moore
v. KUKA Welding Systems & Robot Corp., 171 F. 3d 1073,
1080 (CA6 1999) (race); Bergstrom-Ek v. Best Oil Co., 153
F. 3d 851, 858-859 (CA8 1998) (pregnancy); Amirmokri v.
Baltimore Gas & Elec. Co., 60 F. 3d 1126, 1132-1133 (CA4
1995) (national origin); Derr v. Gulf Oil Corp., 796 F. 2d 340,
343 (CA10 1986) (sex); Young v. Southwestern Sav. & Loan
Assn., 509 F. 2d 140, 143-144 (CA5 1975) (religion). See also
Goss v. Exxon Office Systems Co., 747 F. 2d 885, 887 (CA3
1984) (“[Alpplication of the constructive discharge doctrine
to Title VII cases has received apparently universal recogni-
tion among the courts of appeals which have addressed that
issue.”); 3 L. Larson, Labor and Employment Law §59.05[8]
(2003) (collecting cases). And the Equal Employment Op-
portunity Commission (EEOC), the federal agency charged
with implementing Title VII, has stated: An employer “is
responsible for a constructive discharge in the same manner
that it is responsible for the outright discriminatory dis-
charge of a charging party.” 2 EEOC Compliance Manual
§612.9(a) (2002).

Although this Court has not had occasion earlier to hold
that a claim for constructive discharge lies under Title VII,
we have recognized constructive discharge in the labor-law
context, see Sure-Tan, Inc. v. NLRB, 467 U. S. 883, 894 (1984)
(NLRB may find employer engaged in unfair labor practice
“when, for the purpose of discouraging union activity, . . .
[the employer] creates working conditions so intolerable that
the employee has no option but to resign—a so-called ‘con-
structive discharge.””). Furthermore, we have stated that
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“Title VII is violated by either explicit or constructive alter-
ations in the terms or conditions of employment.” Ellerth,
524 U.S., at 752. See also Meritor Savings Bank, F'SB v.
Vinson, 477 U. S., at 64 (“The phrase ‘terms, conditions, or
privileges of employment’ [in Title VII] evinces a congres-
sional intent to strike at the entire spectrum of disparate
treatment of men and women in employment.” (some inter-
nal quotation marks omitted)). We agree with the lower
courts and the EEOC that Title VII encompasses employer
liability for a constructive discharge.

B

This case concerns an employer’s liability for one subset
of Title VII constructive discharge claims: constructive dis-
charge resulting from sexual harassment, or “hostile work
environment,” attributable to a supervisor. Our starting
point is the framework Ellerth and Faragher established to
govern employer liability for sexual harassment by supervi-
sors.5 As earlier noted, see supra, at 137-138, those deci-
sions delineate two categories of hostile work environment
claims: (1) harassment that “culminates in a tangible employ-
ment action,” for which employers are strictly liable, Ellerth,
524 U.S., at 765; accord Faragher, 524 U.S., at 808, and
(2) harassment that takes place in the absence of a tangible
employment action, to which employers may assert an af-
firmative defense, Ellerth, 524 U. S., at 765; accord Faragher,
524 U.S., at 807. With the background set out above in
mind, we turn to the key issues here at stake: Into which
Ellerth/Faragher category do hostile-environment construe-
tive discharge claims fall—and what proof burdens do the
parties bear in such cases.

In Ellerth and Faragher, the plaintiffs-employees sought
to hold their employers vicariously liable for sexual harass-
ment by their supervisors, even though the plaintiffs “suf-

S Ellerth and Faragher expressed no view on the employer liability
standard for co-worker harassment. Nor do we.
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fer[ed] no adverse, tangible job consequences.” Ellerth, 524
U.S., at 747. Setting out a framework for employer liability
in those decisions, this Court noted that Title VII’s definition
of “employer” includes the employer’s “agentl[s],” 42 U. S. C.
§2000e(b). See Ellerth, 524 U. S., at 754. We viewed that
definition as a direction to “interpret Title VII based on
agency principles.” Ibid. The Restatement (Second) of
Agency (1957) (hereinafter Restatement), the Court noted,
states (in its black-letter formulation) that an employer is
liable for the acts of its agent when the agent “‘was aided in
accomplishing the tort by the existence of the agency rela-
tion.”” FEllerth, 524 U.S., at 758 (quoting Restatement
§219(2)(d)); accord Faragher, 524 U. S., at 801.

We then identified “a class of cases where, beyond ques-
tion, more than the mere existence of the employment rela-
tion aids in commission of the harassment: when a supervisor
takes a tangible employment action against the subordi-
nate.” FEllerth, 524 U. S., at 760. A tangible employment
action, the Court explained, “constitutes a significant change
in employment status, such as hiring, firing, failing to pro-
mote, reassignment with significantly different responsibil-
ities, or a decision causing a significant change in benefits.”
Id., at 761. Unlike injuries that could equally be inflicted
by a co-worker, we stated, tangible employment actions “fall
within the special province of the supervisor,” who “has been
empowered by the company as . . . [an] agent to make eco-
nomic decisions affecting other employees under his or her
control.” Id., at 762. The tangible employment action, the
Court elaborated, is, in essential character, “an official act of
the enterprise, a company act.” Ibid. It is “the means by
which the supervisor brings the official power of the enter-
prise to bear on subordinates.” Ibid. Often, the supervi-
sor will “use [the company’s] internal processes” and thereby
“obtain the imprimatur of the enterprise.” Ibid. Ordi-
narily, the tangible employment decision “is documented in
official company records, and may be subject to review by
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higher level supervisors.” Ibid. In sum, we stated, “when
a supervisor takes a tangible employment action against a
subordinatel,] . . . it would be implausible to interpret agency
principles to allow an employer to escape liability.” Id., at
762-763.

When a supervisor’s harassment of a subordinate does not
culminate in a tangible employment action, the Court next
explained, it is “less obvious” that the agency relation is the
driving force. Id., at 763. We acknowledged that a super-
visor’s “power and authority invests his or her harassing con-
duct with a particular threatening character, and in this
sense, a supervisor always is aided by the agency relation.”
Ibid. But we also recognized that “there are acts of harass-
ment a supervisor might commit which might be the same
acts a coemployee would commit, and there may be some
circumstances where the supervisor’s status [would] mak[e]
little difference.” Ibid.

An “aided-by-the-agency-relation” standard, the Court
suggested, was insufficiently developed to press into service
as the standard governing cases in which no tangible em-
ployment action is in the picture. Looking elsewhere for
guidance, we focused on Title VII’s design “to encourage the
creation of antiharassment policies and effective grievance
mechanisms.” Id., at 764. The Court reasoned that tying
the liability standard to an employer’s effort to install effec-
tive grievance procedures would advance Congress’ purpose
“to promote conciliation rather than litigation” of Title VII
controversies. Ibid. At the same time, such linkage of lia-
bility limitation to effective preventive and corrective meas-
ures could serve Title VII's deterrent purpose by “encour-
ag[ing] employees to report harassing conduct before it
becomes severe or pervasive.” Ibid. Accordingly, we held
that when no tangible employment action is taken, the em-
ployer may defeat vicarious liability for supervisor harass-
ment by establishing, as an affirmative defense, both that
“the employer exercised reasonable care to prevent and cor-
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rect promptly any sexually harassing behavior,” and that
“the plaintiff employee unreasonably failed to take advan-
tage of any preventive or corrective opportunities provided
by the employer or to avoid harm otherwise.” Id., at 765;
accord Faragher, 524 U. S., at 807.

Ellerth and Faragher also clarified the parties’ respective
proof burdens in hostile environment cases. Title VII, the
Court noted, “borrows from tort law the avoidable conse-
quences doctrine,” Ellerth, 524 U. S., at 764, under which
victims have “a duty ‘to use such means as are reasonable
under the circumstances to avoid or minimize the damages’
that result from violations of the statute,” Faragher, 524
U. S., at 806 (quoting Ford Motor Co. v. EEOC, 458 U. S. 219,
231, n. 15 (1982)). The Ellerth/Faragher affirmative defense
accommodates that doctrine by requiring plaintiffs reason-
ably to stave off avoidable harm. But both decisions place
the burden squarely on the defendant to prove that the plain-
tiff unreasonably failed to avoid or reduce harm. FEllerth,
524 U.S., at 765; accord Faragher, 524 U. S., at 807; cf. C.
McCormick, Law of Damages 130 (1935) (defendant has bur-
den of persuading factfinder “plaintiff could reasonably have
reduced his loss or avoided injurious consequences”).”

1

The constructive discharge here at issue stems from, and
can be regarded as an aggravated case of, sexual harassment
or hostile work environment. For an atmosphere of sexual
harassment or hostility to be actionable, we reiterate, see
supra, at 133-134, the offending behavior “must be suffi-
ciently severe or pervasive to alter the conditions of the vic-

"The employer is in the best position to know what remedial procedures
it offers to employees and how those procedures operate. See 9 J. Wig-
more, Evidence §2486, p. 290 (J. Chadbourn rev. ed. 1981) (“[TThe burden
of proving a fact is said to be put on the party who presumably has pecu-
liar means of knowledge enabling him to prove its falsity if it is false.”
(emphasis deleted)).
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tim’s employment and create an abusive working environ-
ment.” Meritor, 477 U. S., at 67 (internal quotation marks
and brackets omitted). A hostile-environment constructive
discharge claim entails something more: A plaintiff who ad-
vances such a compound claim must show working conditions
so intolerable that a reasonable person would have felt com-
pelled to resign. See, e.g., Breeding v. Arthur J. Gal-
lagher & Co., 164 F. 3d 1151, 1160 (CAS8 1999) (“[Allthough
there may be evidence from which a jury could find sexual
harassment, . . . the facts alleged [for constructive discharge
must be] . . . so intolerable that a reasonable person would
be forced to quit.”); Perry v. Harris Chernin, Inc., 126 F. 3d
1010, 1015 (CA7 1997) (“[Ulnless conditions are beyond ‘ordi-
nary’ discrimination, a complaining employee is expected to
remain on the job while seeking redress.”).®

Suders’ claim is of the same genre as the hostile work envi-
ronment claims the Court analyzed in Ellerth and Faragher.’
Essentially, Suders presents a “worse case” harassment sce-

8 As earlier noted, see supra, at 141, a prevailing constructive discharge
plaintiff is entitled to all damages available for formal discharge. The
plaintiff may recover postresignation damages, including both backpay
and, in fitting circumstances, frontpay, see 1 Lindemann & Grossman 838;
Weirich 651, as well as the compensatory and punitive damages now pro-
vided for Title VII claims generally, see 42 U. S. C. §1981a(a)(1); Pollard v.
E. I du Pont de Nemours & Co., 532 U. S. 843, 848 (2001) (noting expanded
remedies under Civil Rights Act of 1991).

9Both the Ellerth and Faragher plaintiffs resigned from their posts;
plaintiff Ellerth expressly alleged constructive discharge. See Burling-
ton Industries, Inc. v. Ellerth, 524 U. S. 742, 748-749 (1998); Faragher v.
Boca Raton, 524 U.S. 775, 783 (1998). Although Ellerth’s constructive
discharge claim was not before this Court, the decision’s omission of con-
structive discharge from its examples of tangible employment actions is
conspicuous. See 524 U. S., at 761; Brief for Chamber of Commerce of the
United States as Amicus Curiae 10 (“[TThis Court’s omission of construc-
tive discharge in its discussion of tangible employment actions was widely
regarded as a purposeful one.”). Tellingly, we stated that Ellerth “ha[d]
not alleged she suffered a tangible employment action,” despite the fact
that her complaint alleged constructive discharge. 524 U. S,, at 766.
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nario, harassment ratcheted up to the breaking point. Like
the harassment considered in our pathmarking decisions,
harassment so intolerable as to cause a resignation may be
effected through co-worker conduct, unofficial supervisory
conduct, or official company acts. Unlike an actual termina-
tion, which is always effected through an official act of the
company, a constructive discharge need not be. A construe-
tive discharge involves both an employee’s decision to leave
and precipitating conduect: The former involves no official ac-
tion; the latter, like a harassment claim without any con-
structive discharge assertion, may or may not involve official
action. See Brief for United States as Amicus Curiae 24.

To be sure, a constructive discharge is functionally the
same as an actual termination in damages-enhancing re-
spects. See supra, at 147, n. 8. As the Third Circuit ob-
served, both “en[d] the employer-employee relationship,”
and both “inflic[t] . . . direct economic harm.” 325 F. 3d, at
460 (internal quotation marks omitted). But when an offi-
cial act does not underlie the constructive discharge, the El-
lerth and Faragher analysis, we here hold, calls for extension
of the affirmative defense to the employer. As those leading
decisions indicate, official directions and declarations are the
acts most likely to be brought home to the employer, the
measures over which the employer can exercise greatest con-
trol. See FEllerth, 524 U. S., at 762. Absent “an official act
of the enterprise,” ibid., as the last straw, the employer ordi-
narily would have no particular reason to suspect that a res-
ignation is not the typical kind daily occurring in the work
force. And as Ellerth and Faragher further point out, an
official act reflected in company records—a demotion or a
reduction in compensation, for example—shows “beyond
question” that the supervisor has used his managerial or con-
trolling position to the employee’s disadvantage. See Fl-
lerth, 524 U. S., at 760. Absent such an official act, the ex-
tent to which the supervisor’s misconduct has been aided by
the agency relation, as we earlier recounted, see supra, at
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145, is less certain. That uncertainty, our precedent estab-
lishes, see supra, at 145-146, justifies affording the employer
the chance to establish, through the Ellerth/Faragher af-
firmative defense, that it should not be held vicariously
liable.

The Third Circuit drew the line differently. Under its for-
mulation, the affirmative defense would be eliminated in all
hostile-environment constructive discharge cases, but re-
tained, as Ellerth and Faragher require, in “ordinary” hostile
work environment cases, 7. e., cases involving no tangible em-
ployment action. That placement of the line, anomalously,
would make the graver claim of hostile-environment con-
structive discharge easier to prove than its lesser included
component, hostile work environment. Moreover, the Third
Circuit’s formulation, that court itself recognized, would
make matters complex, indeed, more than a little confusing
to jurors. Creation of a hostile work environment is a nec-
essary predicate to a hostile-environment constructive dis-
charge case. Juries would be so informed. Under the
Third Circuit’s decision, a jury, presumably, would be cau-
tioned to consider the affirmative-defense evidence only in
reaching a decision on the hostile work environment claim,
and to ignore or at least downplay that same evidence in
deciding the closely associated constructive discharge claim.
It makes scant sense thus to alter the decisive instructions
from one claim to the next when the only variation between
the two claims is the severity of the hostile working condi-
tions. Cf. Faragher, 524 U. S., at 801 (affirming “the virtue
of categorical clarity”).

We note, finally, two recent Court of Appeals decisions
that indicate how the “official act” (or “tangible employment
action”) criterion should play out when constructive dis-
charge is alleged. Both decisions advance the untangled ap-
proach we approve in this opinion. In Reed v. MBNA Maxr-
keting Systems, Inc., 333 F. 3d 27 (CA1 2003), the plaintiff
claimed a constructive discharge based on her supervisor’s
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repeated sexual comments and an incident in which he sexu-
ally assaulted her. The First Circuit held that the alleged
wrongdoing did not preclude the employer from asserting
the Ellerth/Faragher affirmative defense. As the court ex-
plained in Reed, the supervisor’s behavior involved no official
actions. Unlike, “e. g., an extremely dangerous job assign-
ment to retaliate for spurned advances,” 333 F. 3d, at 33, the
supervisor’s conduct in Reed “was exceedingly unofficial and
involved no direct exercise of company authority”; indeed, it
was “exactly the kind of wholly unauthorized conduct for
which the affirmative defense was designed,” ibid. In con-
trast, in Robinson v. Sappington, 351 F. 3d 317 (CA7 2003),
after the plaintiff complained that she was sexually harassed
by the judge for whom she worked, the presiding judge de-
cided to transfer her to another judge, but told her that “her
first six months [in the new post] probably would be ‘hell,””
and that it was in her “‘best interest to resign.”” Id., at
324. The Seventh Circuit held that the employer was pre-
cluded from asserting the affirmative defense to the plain-
tiff’s constructive discharge claim. The Robinson plaintiff’s
decision to resign, the court explained, “resulted, at least in
part, from [the presiding judge’s] official actio[n] in transfer-
ring” her to a judge who resisted placing her on his staff.
Id., at 337. The courts in Reed and Robinson properly rec-
ognized that Ellerth and Faragher, which divided the uni-
verse of supervisor-harassment claims according to the pres-
ence or absence of an official act, mark the path constructive
discharge claims based on harassing conduct must follow.

2

In its summation, the Third Circuit qualified its holding
that a constructive discharge itself “constitutes a tangible
employment action within the meaning of Ellerth and
Faragher.” 325 F. 3d, at 462. The affirmative defense FEl-
lerth and Faragher delineated, the court said, might be im-
ported into the anterior issue whether “the employee’s deci-
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sion to resign was reasonable under the circumstances.”
325 F. 3d, at 462.1° As the Third Circuit expressed its
thinking:

“[Tlt may be relevant to a claim of constructive dis-
charge whether an employer had an effective remedial
scheme in place, whether an employer attempted to in-
vestigate, or otherwise to address, plaintiff’s complaints,
and whether plaintiff took advantage of alternatives of-
fered by antiharassment programs.” Ibid.

These considerations, the Third Circuit recognized, “are, of
course, the same considerations relevant to the affirmative
defense in Ellerth and Faragher.” Ibid.

The Third Circuit left open when and how the Ellerth/
Faragher considerations would be brought home to the fact
trier. It did not address specifically the allocation of plead-
ing and persuasion burdens. It simply relied on “the wis-
dom and expertise of trial judges to exercise their gatekeep-
ing authority when assessing whether all, some, or none of
the evidence relating to employers’ antiharassment programs
and to employees’ exploration of alternative avenues war-
rants introduction at trial.” 325 F. 3d, at 463.

O For similar expressions, see, e. 9., Jaros v. LodgeNet Entertainment
Corp., 294 F. 3d 960, 965 (CA8 2002) (though not entitled to the Ellerth/
Faragher affirmative defense, employer facing constructive discharge
complaint may assert that plaintiff “did not give it a chance to respond to
her [grievance]” in rebutting plaintiff’s contention that conditions were so
intolerable as to force her resignation); Marrero v. Goya of Puerto Rico,
Inc., 304 F. 3d 7, 28 (CA1 2002) (“the jury reasonably can take into account
how the employer responded to the plaintiff’s complaints, if any,” in decid-
ing whether conditions were intolerable); Hartman v. Sterling, Inc.,
No. Civ. A. 01-CV-2630, 2003 WL 22358548, *13 (ED Pa., Sept. 10, 2003)
(noting “it is relevant,” but not dispositive, whether plaintiff complained);
Brief for Lawyers’ Committee for Civil Rights Under Law et al. as Amici
Curiae 19 (affirmative defense unnecessary because of “the overlap be-
tween elements of constructive discharge and of the Faragher/Ellerth [af-
firmative] defense”).
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We see no cause for leaving the district courts thus un-
guided. Following Ellerth and Faragher, the plaintiff who
alleges no tangible employment action has the duty to miti-
gate harm, but the defendant bears the burden to allege and
prove that the plaintiff failed in that regard. See supra, at
146. The plaintiff might elect to allege facts relevant to mit-
igation in her pleading or to present those facts in her case
in chief, but she would do so in anticipation of the employer’s
affirmative defense, not as a legal requirement.

* * *

We agree with the Third Circuit that the case, in its cur-
rent posture, presents genuine issues of material fact con-
cerning Suders’ hostile work environment and constructive
discharge claims.!! We hold, however, that the Court of Ap-
peals erred in declaring the affirmative defense described in
Ellerth and Faragher never available in constructive dis-
charge cases. Accordingly, we vacate the Third Circuit’s
judgment and remand the case for further proceedings con-
sistent with this opinion.

It is so ordered.

JUSTICE THOMAS, dissenting.

As the Court explains, the National Labor Relations
Board (NLRB) developed the concept of constructive dis-
charge to address situations in which employers coerced em-
ployees into resigning because of the employees’ involvement
in union activities. See ante, at 141-142. In light of this
specific focus, the NLRB requires employees to establish two
elements to prove a constructive discharge. First, the em-
ployer must impose burdens upon the employee that “cause,
and [are] intended to cause, a change in his working condi-
tions so difficult or unpleasant as to force him to resign.

11 Although most of the discriminatory behavior Suders alleged involved
unofficial conduct, the events surrounding her computer-skills exams, see
supra, at 136, were less obviously unofficial.
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Second, it must be shown that those burdens were imposed
because of the employee’s union activities.” Crystal
Princeton Refining Co., 222 N. L. R. B. 1068, 1069 (1976).

When the constructive discharge concept was first im-
ported into Title VII of the Civil Rights Act of 1964, some
courts imposed similar requirements. See, e.g., Muller v.
United States Steel Corp., 509 F. 2d 923, 929 (CA10 1975)
(requiring a showing that “an employer deliberately ren-
derfed] the employee’s working conditions intolerable and
thus force[d] him to quit his job”). Moreover, because the
Court had not yet recognized the hostile work environment
cause of action, the first successful Title VII constructive
discharge claims typically involved adverse employment ac-
tions. See, Muller, supra (denial of job promotion); Derr v.
Gulf Oil Corp., 796 F. 2d 340, 344 (CA10 1986) (demotion).
If, in order to establish a constructive discharge, an em-
ployee must prove that his employer subjected him to an
adverse employment action with the specific intent of forcing
the employee to quit, it makes sense to attach the same legal
consequences to a constructive discharge as to an actual
discharge.

The Court has now adopted a definition of constructive
discharge, however, that does not in the least resemble ac-
tual discharge. The Court holds that to establish “‘con-
structive discharge,’” a plaintiff must “show that the abusive
working environment became so intolerable that [the em-
ployee’s] resignation qualified as a fitting response.” Ante,
at 134. Under this rule, it is possible to allege a construc-
tive discharge absent any adverse employment action.
Moreover, a majority of Courts of Appeals have declined to
impose a specific intent or reasonable foreseeability require-
ment. See, e. g., Brooks v. San Mateo, 229 F. 3d 917, 930
(CA9 2000) (“[Clonstructive discharge occurs when the
working conditions deteriorate, as a result of discrimination,
to the point that they become sufficiently extraordinary and
egregious to overcome the normal motivation of a competent,
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diligent, and reasonable employee to remain on the job to
earn a livelihood and to serve his or her employer” (internal
quotation marks omitted)).

Thus, as it is currently conceived, a “constructive” dis-
charge does not require a “company ac[t] that can be per-
formed only by the exercise of specific authority granted by
the employer,” Burlington Industries, Inc. v. Ellerth, 524
U. S. 742, 768 (1998) (THOMAS, J., dissenting) (i. e., an adverse
employment action), nor does it require that the act be un-
dertaken with the same purpose as an actual discharge.
Under these circumstances, it no longer makes sense to view
a constructive discharge as equivalent to an actual discharge.
Instead, as the Court points out, a constructive discharge is
more akin to “an aggravated case of . . . sexual harassment or
hostile work environment.” Ante, at 146. And under this
“hostile work environment plus” framework, the proper
standard for determining employer liability is the same
standard for hostile work environment claims that I articu-
lated in Burlington Industries, Inc., supra. “An employer
should be liable if, and only if, the plaintiff proves that the
employer was negligent in permitting the supervisor’s con-
duct to occur.” Id., at 767. If a supervisor takes an ad-
verse employment action because of sex that directly results
in the constructive discharge, the employer is vicariously lia-
ble. Id., at 768. But, where the alleged constructive dis-
charge results only from a hostile work environment, an em-
ployer is liable if negligent. Ibid. Because respondent has
not adduced sufficient evidence of an adverse employment
action taken because of her sex, nor has she proffered any
evidence that petitioner knew or should have known of the
alleged harassment, I would reverse the judgment of the
Court of Appeals.
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F. HOFFMANN-LA ROCHE LTD ET AL. v. EMPAGRAN
S. A. ET AL.

CERTIORARI TO THE UNITED STATES COURT OF APPEALS FOR
THE DISTRICT OF COLUMBIA CIRCUIT

No. 03-724. Argued April 26, 2004—Decided June 14, 2004

The Foreign Trade Antitrust Improvements Act of 1982 (FTAIA or Act)
provides that the Sherman Act “shall not apply to conduct involving
trade or commerce . . . with foreign nations,” 15 U. S. C. § 6a, but creates
exceptions for conduct that significantly harms imports, domestic com-
merce, or American exporters. In this case, vitamin purchasers filed a
class action alleging that vitamin manufacturers and distributors had
engaged in a price-fixing conspiracy, raising vitamin prices in the United
States and foreign countries, in violation of the Sherman Act. As rele-
vant here, defendants (petitioners) moved to dismiss the suit as to the
foreign purchasers (respondents), foreign companies located abroad,
who had purchased vitamins only outside United States commerce. In
dismissing respondents’ claims, the District Court applied the FTAIA
and found none of its exceptions applicable. The Court of Appeals re-
versed, concluding that the FTAIA’s exclusionary rule applied, but so
did its exception for conduct that has a “direct, substantial and reason-
ably foreseeable effect” on domestic commerce that “gives rise to a
[Sherman Act] claim,” §§6a(1)(A), (2). Assuming that the foreign ef-
fect, i. e., higher foreign prices, was independent of the domestic effect,
1. e., higher domestic prices, the court nonetheless concluded that the
Act’s text, legislative history, and policy goal of deterring harmful
price-fixing activity made the lack of connection between the two ef-
fects inconsequential.

Held: Where the price-fixing conduct significantly and adversely affects
both customers outside and within the United States, but the adverse
foreign effect is independent of any adverse domestic effect, the FTAIA
exception does not apply, and thus, neither does the Sherman Act, to a
claim based solely on the foreign effect. Pp. 161-175.

(a) Respondents’ threshold argument that the transactions fall out-
side the FTAIA because its general exclusionary rule applies only to
conduct involving exports is rejected. The House Judiciary Committee
changed the bill’s original language from “export trade or export com-
merce,” H. R. 5235, to “trade or commerce (other than import trade or
import commerce)” deliberately to include commerce that did not in-
volve American exports but was wholly foreign. Pp. 162-163.
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(b) The FTAIA exception does not apply here for two reasons. First,
this Court ordinarily construes ambiguous statutes to avoid unreason-
able interference with other nations’ sovereign authority. This rule of
construction reflects customary international law principles and cau-
tions courts to assume that legislators take account of other nations’
legitimate sovereign interests when writing American laws. It thereby
helps the potentially conflicting laws of different nations work together
in harmony. While applying America’s antitrust laws to foreign con-
duct can interfere with a foreign nation’s ability to regulate its own
commercial affairs, courts have long held such application nonetheless
reasonable, and hence consistent with prescriptive comity principles, in-
sofar as the laws reflect a legislative effort to redress domestic antitrust
injury caused by foreign anticompetitive conduct. However, it is not
reasonable to apply American laws to foreign conduct insofar as that
conduct causes independent foreign harm that alone gives rise to a
plaintiff’s claim. The risk of interference is the same, but the justifica-
tion for the interference seems insubstantial. While some of the anti-
competitive conduct alleged here took place in America, the higher for-
eign prices are not the consequence of any domestic anticompetitive
conduct sought to be forbidden by Congress, which rather wanted to
release domestic (and foreign) anticompetitive conduct from Sherman
Act constraint when that conduct causes foreign harm. Contrary to
respondents’ claim, the comity concerns remain real as other nations
have not in all areas adopted antitrust laws similar to this country’s
and, in any event, disagree dramatically about appropriate remedies.
Respondents’ alternative argument that case-by-case comity analysis is
preferable to an across the board exclusion of foreign injury cases is too
complex to prove workable. Second, the FTAIA’s language and history
suggest that Congress designed the Act to clarify, perhaps to limit, but
not to expand, the Sherman Act’s scope as applied to foreign commerce.
There is no significant indication that at the time Congress wrote the
FTAIA courts would have thought the Sherman Act applicable in these
circumstances, nor do the six cases on which respondents rely warrant
a different conclusion. Pp. 163-173.

(c) Respondents’ additional linguistic arguments might show a natural
reading of the statute, but the comity and history considerations pre-
viously discussed make clear that respondents’ reading is not consistent
with the FTAIA’s basic intent. Their deterrence-based policy argu-
ment is also unavailing in light of the contrary arguments by the anti-
trust enforcement agencies. Pp. 173-175.

(d) On remand, the Court of Appeals may consider whether respond-
ents properly preserved their alternative argument that the foreign
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injury here was not in fact independent of the domestic effects; and, if
so, it may consider and decide the related claim. P. 175.

315 F. 3d 338, vacated and remanded.

BREYER, J., delivered the opinion of the Court, in which REHNQUIST,
C. J, and STEVENS, KENNEDY, SOUTER, and GINSBURG, JJ., joined.
SCALIA, J., filed an opinion concurring in the judgment, in which THOMAS,
J., joined, post, p. 176. O’CONNOR, J., took no part in the consideration or
decision of the case.
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guel A. Estrada, Lawrence T. Sorkin, Roy L. Regozin, Don-
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Weiss, Jim J. Shoemake, Thomas M. Mueller, Michael O.
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Assistant Attorney General Pate argued the cause for the
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JUSTICE BREYER delivered the opinion of the Court.

The Foreign Trade Antitrust Improvements Act of 1982
(FTAIA) excludes from the Sherman Act’s reach much anti-
competitive conduct that causes only foreign injury. It does
so by setting forth a general rule stating that the Sherman
Act “shall not apply to conduct involving trade or commerce
... with foreign nations.” 96 Stat. 1246, 15 U. S. C. §6a. It
then creates exceptions to the general rule, applicable where
(roughly speaking) that conduct significantly harms imports,
domestic commerce, or American exporters.

We here focus upon anticompetitive price-fixing activity
that is in significant part foreign, that causes some domestic
antitrust injury, and that independently causes separate for-
eign injury. We ask two questions about the price-fixing
conduct and the foreign injury that it causes. First, does
that conduct fall within the FTAIA’s general rule excluding
the Sherman Act’s application? That is to say, does the
price-fixing activity constitute “conduct involving trade or
commerce . . . with foreign nations”? We conclude that it
does.

Weymouth; for the Government of Japan by Douglas E. Rosenthal; for
the Business Roundtable by Janet L. McDavid, Jonathan S. Franklin,
and William H. Johnson; for the Chamber of Commerce of the United
States et al. by Roy T. Englert, Jr., Donald J. Russell, Max Huffman,
and Robin S. Conrad; for Bank Austria AG et al. by Carter G. Phillips,
Virginia A. Seitz, John H. Shenefield, Jonathan M. Rich, Robert A. Horo-
witz, Richard A. Martin, Richard S. Goldstein, Jeffrey Barist, Charles
Westland, and Richard L. Mattiaccio; and for the International Chamber
of Commerce by A. Paul Victor and Steven Alan Reiss.

Briefs of amici curiae urging affirmance were filed for the Committee
to Support the Antitrust Laws et al. by Charles J. Cooper and David H.
Thompson; for Public Citizen by Amanda Frost and Brian Wolfman, for
Harry First et al. by Jonathan S. Massey, Lynn Lincoln Sarko, Mark A.
Griffin, Edgar D. Gankendorff, and Henry S. Provosty; for Ralf Michaels
et al. by Arthur R. Miller; and for Joseph E. Stiglitz et al. by Erik S.
Jaffe and Mary Boies.

Briefs of amici curiae were filed for Certain Professors of Economics
by James vanR. Springer and James R. Martin; and for Darren Bush et
al. by Peter J. Rubin.
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Second, we ask whether the conduct nonetheless falls
within a domestic-injury exception to the general rule, an
exception that applies (and makes the Sherman Act nonethe-
less applicable) where the conduct (1) has a “direct, substan-
tial, and reasonably foreseeable effect” on domestic com-
merce, and (2) “such effect gives rise to a [Sherman Act]
claim.” §§6a(1)(A), (2). We conclude that the exception
does not apply where the plaintiff’s claim rests solely on the
independent foreign harm.

To clarify: The issue before us concerns (1) significant for-
eign anticompetitive conduct with (2) an adverse domestic
effect and (3) an independent foreign effect giving rise to the
claim. In more concrete terms, this case involves vitamin
sellers around the world that agreed to fix prices, leading to
higher vitamin prices in the United States and independ-
ently leading to higher vitamin prices in other countries such
as Ecuador. We conclude that, in this scenario, a purchaser
in the United States could bring a Sherman Act claim under
the FTATA based on domestic injury, but a purchaser in Ec-
uador could not bring a Sherman Act claim based on for-
eign harm.

I

The plaintiffs in this case originally filed a class-action suit
on behalf of foreign and domestic purchasers of vitamins
under, inter alia, §1 of the Sherman Act, 26 Stat. 209, as
amended, 15 U. S. C. §1, and §§4 and 16 of the Clayton Act,
38 Stat. 731, 737, as amended, 15 U. S. C. §§15, 26. Their
complaint alleged that petitioners, foreign and domestic vita-
min manufacturers and distributors, had engaged in a price-
fixing conspiracy, raising the price of vitamin products to
customers in the United States and to customers in foreign
countries.

As relevant here, petitioners moved to dismiss the suit as
to the foreign purchasers (the respondents here), five foreign
vitamin distributors located in Ukraine, Australia, Ecuador,
and Panama, each of which bought vitamins from peti-
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tioners for delivery outside the United States. No. Civ.
001686TFH, 2001 WL 761360, *4 (D. D. C., June 7, 2001) (de-
scribing the relevant transactions as “wholly foreign”). Re-
spondents have never asserted that they purchased any vita-
mins in the United States or in transactions in United States
commerce, and the question presented assumes that the rel-
evant “transactions occurrfed] entirely outside U. S. com-
merce,” Pet. for Cert. (i). The District Court dismissed
their claims. 2001 WL 761360, at *4. It applied the FTATA
and found none of the exceptions applicable. Id., at *3-*4.
Thereafter, the domestic purchasers transferred their claims
to another pending suit and did not take part in the subse-
quent appeal. 315 F. 3d 338, 343 (CADC 2003).

A divided panel of the Court of Appeals reversed. 315
F. 3d 338. The panel concluded that the FTAIA’s general
exclusionary rule applied to the case, but that its domestic-
injury exception also applied. It basically read the plain-
tiffs’ complaint to allege that the vitamin manufacturers’
price-fixing conspiracy (1) had “a direct, substantial, and rea-
sonably foreseeable effect” on ordinary domestic trade or
commerece, i. ., the conspiracy brought about higher domes-
tic vitamin prices, and (2) “such effect” gave “rise to a [Sher-
man Act] claim,” 1. e., an injured domestic customer could
have brought a Sherman Act suit, 15 U. S. C. §§6a(1), (2).
Those allegations, the court held, are sufficient to meet the
exception’s requirements. 315 F. 3d, at 341.

The court assumed that the foreign effect, i.e., higher
prices in Ukraine, Panama, Australia, and Ecuador, was inde-
pendent of the domestic effect, 1. e., higher domestic prices.
Ibid. But it concluded that, in light of the FTAIA’s text,
legislative history, and the policy goal of deterring harmful
price-fixing activity, this lack of connection does not matter.
Ibid. The District of Columbia Circuit denied rehearing en
banc by a 4-to-3 vote. App. to Pet. for Cert. 44a.

We granted certiorari to resolve a split among the Courts
of Appeals about the exception’s application. Compare Den
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Norske Stats Oljeselskap As v. HeerelMac Vof, 241 F. 3d 420,
427 (CA5 2001) (exception does not apply where foreign in-
jury independent of domestic harm), with Kruman v. Chris-
tie’s Int’l PLC, 284 F. 3d 384, 400 (CA2 2002) (exception does
apply even where foreign injury independent); 315 F. 3d, at
341 (similar).

II

The FTAIA seeks to make clear to American exporters
(and to firms doing business abroad) that the Sherman Act
does not prevent them from entering into business arrange-
ments (say, joint-selling arrangements), however anticompet-
itive, as long as those arrangements adversely affect only
foreign markets. See H. R. Rep. No. 97-686, pp. 1-3, 9-10
(1982) (hereinafter House Report). It does so by removing
from the Sherman Act’s reach, (1) export activities and
(2) other commercial activities taking place abroad, unless
those activities adversely affect domestic commerce, imports
to the United States, or exporting activities of one engaged
in such activities within the United States.

The FTATA says:

“Sections 1 to 7 of this title [the Sherman Act] shall
not apply to conduct involving trade or commerce (other
than import trade or import commerce) with foreign na-
tions unless—

“(1) such conduct has a direct, substantial, and rea-
sonably foreseeable effect—

“(A) on trade or commerce which is not trade or
commerce with foreign nations [i. e., domestic trade or
commerce], or on import trade or import commerce with
foreign nations; or

“(B) on export trade or export commerce with foreign
nations, of a person engaged in such trade or commerce
in the United States [i. e., on an American export com-
petitor]; and
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“(2) such effect gives rise to a claim under the pro-
visions of sections 1 to 7 of this title, other than this
section.

“If sections 1 to 7 of this title apply to such conduct
only because of the operation of paragraph (1)(B), then
sections 1 to 7 of this title shall apply to such conduct
only for injury to export business in the United States.”
15 U. 8. C. §6a.

This technical language initially lays down a general rule
placing all (monimport) activity involving foreign commerce
outside the Sherman Act’s reach. It then brings such con-
duct back within the Sherman Act’s reach provided that the
conduct both (1) sufficiently affects American commerce, 1. e.,
it has a “direct, substantial, and reasonably foreseeable ef-
fect” on American domestic, import, or (certain) export com-
merce, and (2) has an effect of a kind that antitrust law
considers harmful, 1. e., the “effect” must “giv[e] rise to a
[Sherman Act] claim.” §§6a(1), (2).

We ask here how this language applies to price-fixing ac-
tivity that is in significant part foreign, that has the requisite
domestic effect, and that also has independent foreign effects
giving rise to the plaintiff’s claim.

II1

Respondents make a threshold argument. They say that
the transactions here at issue fall outside the FTAIA because
the FTAIA’s general exclusionary rule applies only to con-
duct involving exports. The rule says that the Sherman Act
“shall not apply to conduct involving trade or commerce
(other than import trade or import commerce) with foreign
nations.” §6a (emphasis added). The word “with” means
between the United States and foreign nations. And, they
contend, commerce between the United States and foreign
nations that is not import commerce must consist of export
commerce—a kind of commerce irrelevant to the case at
hand.
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The difficulty with respondents’ argument is that the
FTATIA originated in a bill that initially referred only to “ex-
port trade or export commerce.” H. R. 5235, 97th Cong.,
1st Sess., §1 (1981). But the House Judiciary Committee
subsequently changed that language to “trade or commerce
(other than import trade or import commerce).” 15 U. S. C.
§6a. And it did so deliberately to include commerce that did
not involve American exports but which was wholly foreign.

The House Report says in relevant part:

“The Subcommittee’s ‘export’ commerce limitation ap-
peared to make the amendments inapplicable to transac-
tions that were neither import nor export, 7. e., transac-
tions within, between, or among other nations. . . .
Such foreign tramsactions should, for the purposes of
this legislation, be treated in the same manner as ex-
port transactions—that is, there should be no American
antitrust jurisdiction absent a direct, substantial and
reasonably foreseeable effect on domestic commerce or
a domestic competitor. The Committee amendment
therefore deletes references to ‘export’ trade, and sub-
stitutes phrases such as ‘other than import’ trade. It is
thus clear that wholly foreign transactions as well as
export transactions are covered by the amendment, but
that import transactions are not.” House Report, at
9-10 (emphases added).

For those who find legislative history useful, the House
Report’s account should end the matter. Others, by consid-
ering carefully the amendment itself and the lack of any
other plausible purpose, may reach the same conclusion,
namely, that the FTAIA’s general rule applies where the an-
ticompetitive conduct at issue is foreign.

Iv

We turn now to the basic question presented, that of the
exception’s application. Because the underlying antitrust
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action is complex, potentially raising questions not directly
at issue here, we reemphasize that we base our decision upon
the following: The price-fixing conduct significantly and ad-
versely affects both customers outside the United States and
customers within the United States, but the adverse foreign
effect is independent of any adverse domestic effect. In
these circumstances, we find that the FTAIA exception does
not apply (and thus the Sherman Act does not apply) for two
main reasons.

First, this Court ordinarily construes ambiguous statutes
to avoid unreasonable interference with the sovereign au-
thority of other nations. See, e. g., McCulloch v. Sociedad
Nacronal de Marineros de Honduras, 372 U.S. 10, 20-22
(1963) (application of National Labor Relations Act to
foreign-flag vessels); Romero v. International Terminal Op-
erating Co., 368 U.S. 354, 382-383 (1959) (application of
Jones Act in maritime case); Lauritzen v. Larsen, 345 U. S.
571, 578 (1953) (same). This rule of construction reflects
principles of customary international law—law that (we must
assume) Congress ordinarily seeks to follow. See Restate-
ment (Third) of Foreign Relations Law of the United States
§§403(1), 403(2) (1986) (hereinafter Restatement) (limiting
the unreasonable exercise of prescriptive jurisdiction with
respect to a person or activity having connections with an-
other State); Murray v. Schooner Charming Betsy, 2 Cranch
64, 118 (1804) (“[Aln act of congress ought never to be con-
strued to violate the law of nations if any other possible
construction remains”); Hartford Fire Ins. Co. v. California,
509 U. S. 764, 817 (1993) (SCALIA, J., dissenting) (identifying
rule of construction as derived from the principle of “‘pre-
scriptive comity’”).

This rule of statutory construction cautions courts to as-
sume that legislators take account of the legitimate sover-
eign interests of other nations when they write American
laws. It thereby helps the potentially conflicting laws of dif-
ferent nations work together in harmony—a harmony partic-
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ularly needed in today’s highly interdependent commercial
world.

No one denies that America’s antitrust laws, when applied
to foreign conduct, can interfere with a foreign nation’s abil-
ity independently to regulate its own commercial affairs.
But our courts have long held that application of our anti-
trust laws to foreign anticompetitive conduct is nonetheless
reasonable, and hence consistent with principles of prescrip-
tive comity, insofar as they reflect a legislative effort to re-
dress domestic antitrust injury that foreign anticompetitive
conduct has caused. See United States v. Aluminum Co. of
America, 148 F. 2d 416, 443-444 (CA2 1945) (L. Hand, J.); 1
P. Areeda & D. Turner, Antitrust Law § 236 (1978).

But why is it reasonable to apply those laws to foreign
conduct insofar as that conduct causes independent foreign
harm and that foreign harm alone gives rise to the plain-
tiff’s claim? Like the former case, application of those laws
creates a serious risk of interference with a foreign nation’s
ability independently to regulate its own commercial affairs.
But, unlike the former case, the justification for that interfer-
ence seems insubstantial. See Restatement §403(2) (deter-
mining reasonableness on basis of such factors as connections
with regulating nation, harm to that nation’s interests, ex-
tent to which other nations regulate, and the potential for
conflict). Why should American law supplant, for example,
Canada’s or Great Britain’s or Japan’s own determination
about how best to protect Canadian or British or Japanese
customers from anticompetitive conduct engaged in signifi-
cant part by Canadian or British or Japanese or other for-
eign companies?

We recognize that principles of comity provide Congress
greater leeway when it seeks to control through legislation
the actions of American companies, see Restatement §402;
and some of the anticompetitive price-fixing conduct alleged
here took place in America. But the higher foreign prices
of which the foreign plaintiffs here complain are not the con-
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sequence of any domestic anticompetitive conduct that Con-
gress sought to forbid, for Congress did not seek to forbid
any such conduct insofar as it is here relevant, 1. e., insofar
as it is intertwined with foreign conduct that causes inde-
pendent foreign harm. Rather Congress sought to release
domestic (and foreign) anticompetitive conduct from Sher-
man Act constraints when that conduct causes foreign harm.
Congress, of course, did make an exception where that con-
duct also causes domestic harm. See House Report, at 13
(concerns about American firms’ participation in interna-
tional cartels addressed through “domestic injury” excep-
tion). But any independent domestic harm the foreign con-
duct causes here has, by definition, little or nothing to do
with the matter.

We thus repeat the basic question: Why is it reasonable to
apply this law to conduct that is significantly foreign insofar
as that conduct causes independent foreign harm and that
foreign harm alone gives rise to the plaintiff’s claim? We
can find no good answer to the question.

The Areeda and Hovenkamp treatise notes that under the
Court of Appeals’ interpretation of the statute

“a Malaysian customer could . . . maintain an action
under United States law in a United States court against
its own Malaysian supplier, another cartel member, sim-
ply by noting that unnamed third parties injured [in the
United States] by the American [cartel member’s] con-
duct would also have a cause of action. Effectively, the
United States courts would provide worldwide subject
matter jurisdiction to any foreign suitor wishing to sue
its own local supplier, but unhappy with its own sover-
eign’s provisions for private antitrust enforcement, pro-
vided that a different plaintiff had a cause of action
against a different firm for injuries that were within
U. S. [other-than-import] commerce. It does not seem
excessively rigid to infer that Congress would not have
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intended that result.” P. Areeda & H. Hovenkamp, An-
titrust Law {273, pp. 51-52 (Supp. 2003).

We agree with the comment. We can find no convincing jus-
tification for the extension of the Sherman Act’s scope that
it describes.

Respondents reply that many nations have adopted anti-
trust laws similar to our own, to the point where the practi-
cal likelihood of interference with the relevant interests of
other nations is minimal. Leaving price fixing to the side,
however, this Court has found to the contrary. See, e.g.,
Hartford Fire, 509 U. S., at 797-799 (noting that the alleged
conduct in the London reinsurance market, while illegal
under United States antitrust laws, was assumed to be per-
fectly consistent with British law and policy); see also, e. g.,
2 W. Fugate, Foreign Commerce and the Antitrust Laws
§16.6 (5th ed. 1996) (noting differences between European
Union and United States law on vertical restraints).

Regardless, even where nations agree about primary con-
duct, say, price fixing, they disagree dramatically about ap-
propriate remedies. The application, for example, of Amer-
ican private treble-damages remedies to anticompetitive
conduct taking place abroad has generated considerable con-
troversy. See, e. g., 2 ABA Section of Antitrust Law, Anti-
trust Law Developments 1208-1209 (5th ed. 2002). And sev-
eral foreign nations have filed briefs here arguing that to
apply our remedies would unjustifiably permit their citizens
to bypass their own less generous remedial schemes, thereby
upsetting a balance of competing considerations that their
own domestic antitrust laws embody. FE. ¢g., Brief for Gov-
ernment of Federal Republic of Germany et al. as Amici Cu-
riae 2 (setting forth German interest “in seeing that German
companies are not subject to the extraterritorial reach of the
United States’ antitrust laws by private foreign plaintiffs—
whose injuries were sustained in transactions entirely out-
side United States commerce—seeking treble damages in
private lawsuits against German companies”); Brief for Gov-
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ernment of Canada as Amicus Curiae 14 (“treble damages
remedy would supersede” Canada’s “national policy deci-
sion”); Brief for Government of Japan as Amicus Curiae 10
(finding “particularly troublesome” the potential “interfer-
e[nce] with Japanese governmental regulation of the Japa-
nese market”).

These briefs add that a decision permitting independently
injured foreign plaintiffs to pursue private treble-damages
remedies would undermine foreign nations’ own antitrust en-
forcement policies by diminishing foreign firms’ incentive to
cooperate with antitrust authorities in return for prosecuto-
rial amnesty. Brief for Government of Federal Republic of
Germany et al. as Amici Curiae 28-30; Brief for Govern-
ment of Canada as Amicus Curiae 11-14. See also Brief for
United States as Amicus Curiae 19-21 (arguing the same in
respect to American antitrust enforcement).

Respondents alternatively argue that comity does not de-
mand an interpretation of the FTAIA that would exclude
independent foreign injury cases across the board. Rather,
courts can take (and sometimes have taken) account of com-
ity considerations case by case, abstaining where comity con-
siderations so dictate. Cf., e.g., Hartford Fire, supra, at
797, n. 24; United States v. Nippon Paper Industries Co., 109
F. 3d 1, 8 (CA1 1997); Mannington Mills, Inc. v. Congoleum
Corp., 595 F. 2d 1287, 1294-1295 (CA3 1979).

In our view, however, this approach is too complex to
prove workable. The Sherman Act covers many different
kinds of anticompetitive agreements. Courts would have to
examine how foreign law, compared with American law,
treats not only price fixing but also, say, information-sharing
agreements, patent-licensing price conditions, territorial
product resale limitations, and various forms of joint ven-
ture, in respect to both primary conduct and remedy. The
legally and economically technical nature of that enterprise
means lengthier proceedings, appeals, and more proceed-
ings—to the point where procedural costs and delays could
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themselves threaten interference with a foreign nation’s
ability to maintain the integrity of its own antitrust enforce-
ment system. Even in this relatively simple price-fixing
case, for example, competing briefs tell us (1) that potential
treble-damages liability would help enforce widespread anti-
price-fixing norms (through added deterrence) and (2) the
opposite, namely, that such liability would hinder antitrust
enforcement (by reducing incentives to enter amnesty pro-
grams). Compare, e. g., Brief for Certain Professors of Eco-
nomics as Amici Curiae 2—4 with Brief for United States as
Amicus Curiae 19-21. How could a court seriously inter-
ested in resolving so empirical a matter—a matter poten-
tially related to impact on foreign interests—do so simply
and expeditiously?

We conclude that principles of prescriptive comity counsel
against the Court of Appeals’ interpretation of the FTAIA.
Where foreign anticompetitive conduct plays a significant
role and where foreign injury is independent of domestic ef-
fects, Congress might have hoped that America’s antitrust
laws, so fundamental a component of our own economic sys-
tem, would commend themselves to other nations as well.
But, if America’s antitrust policies could not win their own
way in the international marketplace for such ideas, Con-
gress, we must assume, would not have tried to impose them,
in an act of legal imperialism, through legislative fiat.

Second, the FTAIA’s language and history suggest that
Congress designed the FTAIA to clarify, perhaps to limit,
but not to expand in any significant way, the Sherman Act’s
scope as applied to foreign commerce. See House Report,
at 2-3. And we have found no significant indication that at
the time Congress wrote this statute courts would have
thought the Sherman Act applicable in these circumstances.

The Solicitor General and petitioners tell us that they have
found no case in which any court applied the Sherman Act
to redress foreign injury in such circumstances. Tr. of Oral
Arg. 21; Brief for United States as Amicus Curiae 13; Brief
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for Petitioners 13; see also Den Norske, 241 F. 3d, at 429
(“[W]e have found no case in which jurisdiction was found in
a case like this—where a foreign plaintiff is injured in a for-
eign market with no injuries arising from the anticompeti-
tive effect on a United States market”). And respondents
themselves apparently conceded as much at a May 23, 2001,
hearing before the District Court below. 2001 WL 761360,
at *4.

Nevertheless, respondents now have called to our atten-
tion six cases, three decided by this Court and three decided
by lower courts. In the first three cases the defendants
included both American companies and foreign companies
jointly engaged in anticompetitive behavior having both for-
eign and domestic effects. See Timken Roller Bearing Co.
v. United States, 341 U. S. 593, 595 (1951) (agreements among
American, British, and French corporations to eliminate
competition in the manufacture and sale of antifriction bear-
ings in world, including United States, markets); United
States v. National Lead Co., 332 U. S. 319, 325-328 (1947)
(international cartels with American and foreign members,
restraining international commerce, including United States
commerce, in titanium pigments); United States v. American
Tobacco Co., 221 U. S. 106, 171-172 (1911) (American tobacco
corporations agreed in England with British company to di-
vide world markets). In all three cases the plaintiff sought
relief, including relief that might have helped to protect
those injured abroad.

In all three cases, however, the plaintiff was the Govern-
ment of the United States. A Government plaintiff, unlike
a private plaintiff, must seek to obtain the relief necessary
to protect the public from further anticompetitive conduct
and to redress anticompetitive harm. And a Government
plaintiff has legal authority broad enough to allow it to carry
out this mission. 15 U.S.C. §25; see also, e.g., United
States v. E. I. du Pont de Nemours & Co., 366 U. S. 316, 334
(1961) (“[I]t is well settled that once the Government has
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successfully borne the considerable burden of establishing a
violation of law, all doubts as to the remedy are to be re-
solved in its favor”). Private plaintiffs, by way of contrast,
are far less likely to be able to secure broad relief. See Cali-
fornia v. American Stores Co., 495 U. S. 271, 295 (1990) (“Our
conclusion that a district court has the power to order divest-
iture in appropriate cases brought [by private plaintiffs] does
not, of course, mean that such power should be exercised in
every situation in which the Government would be entitled
to such relief”); 2 P. Areeda, H. Hovenkamp, & R. Blair, Anti-
trust Law 49 303d-303e, pp. 40-45 (2d ed. 2000) (distinguish-
ing between private and government suits in terms of avail-
ability, public interest motives, and remedial scope); Griffin,
Extraterritoriality in U. S. and EU Antitrust Enforcement,
67 Antitrust L. J. 159, 194 (1999) (“[Plrivate plaintiffs often
are unwilling to exercise the degree of self-restraint and con-
sideration of foreign governmental sensibilities generally ex-
ercised by the U.S. Government”). This difference means
that the Government’s ability, in these three cases, to obtain
relief helpful to those injured abroad tells us little or nothing
about whether this Court would have awarded similar relief
at the request of private plaintiffs.

Neither did the Court focus explicitly in its opinions on a
claim that the remedies sought to cure only independently
caused foreign harm. Thus the three cases tell us even less
about whether this Court then thought that foreign private
plaintiffs could have obtained foreign relief based solely upon
such independently caused foreign injury.

Respondents also refer to three lower court cases brought
by private plaintiffs. In the first, Industria Siciliana As-
falti, Bitumi, S. p. A. v. Exxon Research & Engineering Co.,
No. 75 Civ. 5828-CSH, 1977 WL 1353 (SDNY, Jan. 18, 1977),
a District Court permitted an Italian firm to proceed against
an American firm with a Sherman Act claim based upon a
purely foreign injury, i. e., an injury suffered in Italy. The
court made clear, however, that the foreign injury was “inex-
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tricably bound up with . . . domestic restraints of trade,”
and that the plaintiff “was injured . . . by reason of an al-
leged restraint of our domestic trade,” id., at *11, *12 (em-
phasis added), 1. e., the foreign injury was dependent upon,
not independent of, domestic harm. See Part VI, infra.

In the second case, Domainicus Americana Bohio V.
Gulf & Western Industries, Inc., 473 F. Supp. 680 (SDNY
1979), a District Court permitted Dominican and American
firms to proceed against a competing American firm and the
Dominican Tourist Information Center with a Sherman Act
claim based upon injury apparently suffered in the Domini-
can Republic. The court, in finding the Sherman Act appli-
cable, weighed several different factors, including the partic-
ipation of American firms in the unlawful conduct, the partly
domestic nature of both conduet and harm (to American tour-
ists, a kind of “export”), and the fact that the domestic harm
depended in part upon the foreign injury. Id., at 688. The
court did not separately analyze the legal problem before it
in terms of independently caused foreign injury. Its opinion
simply does not discuss the matter. It consequently cannot
be taken as significant support for application of the Sher-
man Act here.

The third case, Hunt v. Mobil Oil Corp., 550 F. 2d 68, 72
(CA2 1977), involved a claim by Hunt, an independent oil
producer with reserves in Libya, that other major oil produc-
ers in Libya and the Persian Gulf (the “seven majors”) had
conspired in New York and elsewhere to make it more diffi-
cult for Hunt to reach agreement with the Libyan Govern-
ment on production terms and thereby eliminate him as a
competitor. The case can be seen as involving a primarily
foreign conspiracy designed to bring about foreign injury in
Libya. But, as in Dominicus, the court nowhere considered
the problem of independently caused foreign harm. Rather,
the case was about the “act of state” doctrine, and the sole
discussion of Sherman Act applicability—one brief para-
graph—refers to other matters. 550 F. 2d, at 72, and n. 2.
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We do not see how Congress could have taken this case as
significant support for the proposition that the Sherman Act
applies in present circumstances.

The upshot is that no pre-1982 case provides significant
authority for application of the Sherman Act in the circum-
stances we here assume. Indeed, a leading contemporane-
ous lower court case contains language suggesting the con-
trary. See Timberlane Lumber Co. v. Bank of America,
N. T & S. A, 549 F. 2d 597, 613 (CA9 1976) (insisting that
the foreign conduct’s domestic effect be “sufficiently large
to present a cognizable injury to the plaintiffs” (emphasis
added)).

Taken together, these two sets of considerations, the one
derived from comity and the other reflecting history, con-
vince us that Congress would not have intended the FTAIA’s
exception to bring independently caused foreign injury
within the Sherman Act’s reach.

v

Respondents point to several considerations that point the
other way. For one thing, the FTAIA’s language speaks in
terms of the Sherman Act’s applicability to certain kinds of
conduct. The FTAIA says that the Sherman Act applies to
foreign “conduct” with a certain kind of harmful domestic
effect. Why isn’t that the end of the matter? How can the
Sherman Act both apply to the conduct when one person
sues but not apply to the same conduct when another person
sues? The question of who can or cannot sue is a matter for
other statutes (namely, the Clayton Act) to determine.

Moreover, the exception says that it applies if the con-
duct’s domestic effect gives rise to “a claim,” not to “the
plaintiff’s claim” or “the claim at issue.” 15 U.S. C. §6a(2)
(emphases added). The alleged conduct here did have do-
mestic effects, and those effects were harmful enough to give
rise to “a” claim. Respondents concede that this claim is
not their own claim; it is someone else’s claim. But, linguis-
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tically speaking, they say, that is beside the point. Nor did
Congress place the relevant words “gives rise to a claim” in
the FTAIA to suggest any geographical limitation; rather it
did so for a here neutral reason, namely, in order to make
clear that the domestic effect must be an adverse (as opposed
to a beneficial) effect. See House Report, at 11 (citing Na-
tional Bank of Canada v. Interbank Card Assn., 666 F. 2d
6, 8 (CA2 1981)).

Despite their linguistic logie, these arguments are not con-
vincing. Linguistically speaking, a statute can apply and
not apply to the same conduct, depending upon other circum-
stances; and those other circumstances may include the na-
ture of the lawsuit (or of the related underlying harm). It
also makes linguistic sense to read the words “a claim” as if
they refer to the “plaintiff’s claim” or “the claim at issue.”

At most, respondents’ linguistic arguments might show
that respondents’ reading is the more natural reading of the
statutory language. But those arguments do not show that
we must accept that reading. And that is the critical point.
The considerations previously mentioned—those of comity
and history—make clear that the respondents’ reading is not
consistent with the FTAIA’s basic intent. If the statute’s
language reasonably permits an interpretation consistent
with that intent, we should adopt it. And, for the reasons
stated, we believe that the statute’s language permits the
reading that we give it.

Finally, respondents point to policy considerations, namely,
that application of the Sherman Act in present circumstances
will (through increased deterrence) help protect Americans
against foreign-caused anticompetitive injury. Petitioners
and supporting enforcement-agency amici, however, have
made important experience-backed arguments (based upon
amnesty-seeking incentives) to the contrary. We cannot say
whether, on balance, respondents’ side of this empirically
based argument or the enforcement agencies’ side is correct.
But we can say that the answer to the dispute is neither
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clear enough, nor of such likely empirical significance, that it
could overcome the considerations we have previously dis-
cussed and change our conclusion.

For these reasons, we conclude that petitioners’ reading of
the statute’s language is correct. That reading furthers the
statute’s basic purposes, it properly reflects considerations
of comity, and it is consistent with Sherman Act history.

VI

We have assumed that the anticompetitive conduct here
independently caused foreign injury; that is, the conduct’s
domestic effects did not help to bring about that foreign in-
jury. Respondents argue, in the alternative, that the for-
eign injury was not independent. Rather, they say, the anti-
competitive conduct’s domestic effects were linked to that
foreign harm. Respondents contend that, because vitamins
are fungible and readily transportable, without an adverse
domestic effect (i. e., higher prices in the United States), the
sellers could not have maintained their international price-
fixing arrangement and respondents would not have suffered
their foreign injury. They add that this “but for” condition
is sufficient to bring the price-fixing conduct within the scope
of the FTAIA’s exception.

The Court of Appeals, however, did not address this argu-
ment, 315 F. 3d, at 341, and, for that reason, neither shall we.
Respondents remain free to ask the Court of Appeals to
consider the claim. The Court of Appeals may determine
whether respondents properly preserved the argument, and,
if so, it may consider it and decide the related claim.

For these reasons, the judgment of the Court of Appeals
is vacated, and the case is remanded for further proceedings
consistent with this opinion.

It is so ordered.

JUSTICE O’CONNOR took no part in the consideration or
decision of this case.
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SCALIA, J., concurring in judgment

JUSTICE SCALIA, with whom JUSTICE THOMAS joins, con-
curring in the judgment.

I concur in the judgment of the Court because the lan-
guage of the statute is readily susceptible of the interpreta-
tion the Court provides and because only that interpretation
is consistent with the principle that statutes should be read
in accord with the customary deference to the application of
foreign countries’ laws within their own territories.
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Petitioner Hiibel was arrested and convicted in a Nevada court for refus-
ing to identify himself to a police officer during an investigative stop
involving a reported assault. Nevada’s “stop and identify” statute re-
quires a person detained by an officer under suspicious circumstances
to identify himself. The state intermediate appellate court affirmed,
rejecting Hiibel’'s argument that the state law’s application to his case
violated the Fourth and Fifth Amendments. The Nevada Supreme
Court affirmed.

Held: Petitioner’s conviction does not violate his Fourth Amendment
rights or the Fifth Amendment’s prohibition on self-incrimination.
Pp. 182-191.

(a) State stop and identify statutes often combine elements of tradi-
tional vagrancy laws with provisions intended to regulate police behav-
ior in the course of investigatory stops. They vary from State to State,
but all permit an officer to ask or require a suspect to disclose his iden-
tity. In Papachristou v. Jacksonville, 405 U. S. 156, 167-171, this Court
invalidated a traditional vagrancy law for vagueness because of its broad
scope and imprecise terms. The Court recognized similar constitu-
tional limitations in Brown v. Texas, 443 U. S. 47, 52, where it invali-
dated a conviction for violating a Texas stop and identify statute on
Fourth Amendment grounds, and in Kolender v. Lawson, 461 U. S. 352,
where it invalidated on vagueness grounds California’s modified stop
and identify statute that required a suspect to give an officer “credible
and reliable” identification when asked to identify himself, id., at 360.
This case begins where those cases left off. Here, the initial stop was
based on reasonable suspicion, satisfying the Fourth Amendment re-
quirements noted in Brown. Further, Hiibel has not alleged that the
Nevada statute is unconstitutionally vague, as in Kolender. This stat-
ute is narrower and more precise. In contrast to the “credible and reli-
able” identification requirement in Kolender, the Nevada Supreme
Court has interpreted the instant statute to require only that a suspect
disclose his name. It apparently does not require him to produce a
driver’s license or any other document. If he chooses either to state
his name or communicate it to the officer by other means, the statute is
satisfied and no violation occurs. Pp. 182-185.
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(b) The officer’s conduct did not violate Hiibel’'s Fourth Amendment
rights. Ordinarily, an investigating officer is free to ask a person for
identification without implicating the Amendment. INS v. Delgado, 466
U. S. 210, 216. Beginning with Terry v. Ohio, 392 U. S. 1, the Court has
recognized that an officer’s reasonable suspicion that a person may be
involved in criminal activity permits the officer to stop the person for a
brief time and take additional steps to investigate further. Although it
is well established that an officer may ask a suspect to identify himself
during a Terry stop, see, e. g., United States v. Hensley, 469 U. S. 221,
229, it has been an open question whether the suspect can be arrested
and prosecuted for refusal to answer, see Brown, supra, at 53, n. 3.
The Court is now of the view that Terry principles permit a State to
require a suspect to disclose his name in the course of a Terry stop.
Terry, supra, at 34. The Nevada statute is consistent with Fourth
Amendment prohibitions against unreasonable searches and seizures be-
cause it properly balances the intrusion on the individual’s interests
against the promotion of legitimate government interests. See Dela-
ware v. Prouse, 440 U. S. 648, 654. An identity request has an immedi-
ate relation to the Terry stop’s purpose, rationale, and practical de-
mands, and the threat of criminal sanction helps ensure that the request
does not become a legal nullity. On the other hand, the statute does
not alter the nature of the stop itself, changing neither its duration nor
its location. Hiibel argues unpersuasively that the statute circumvents
the probable-cause requirement by allowing an officer to arrest a person
for being suspicious, thereby creating an impermissible risk of arbitrary
police conduct. These familiar concerns underlay Kolender, Brown,
and Papachristou. They are met by the requirement that a Terry stop
be justified at its inception and be “reasonably related in scope to the
circumstances which justified” the initial stop. Terry, supra, at 20.
Under those principles, an officer may not arrest a suspect for failure to
identify himself if the identification request is not reasonably related to
the circumstances justifying the stop. Cf. Hayes v. Florida, 470 U. S.
811, 817. The request in this case was a commonsense inquiry, not an
effort to obtain an arrest for failure to identify after a Terry stop yielded
insufficient evidence. The stop, the request, and the State’s require-
ment of a response did not contravene the Fourth Amendment.
Pp. 185-189.

(c) Hiibel’s contention that his conviction violates the Fifth Amend-
ment’s prohibition on self-incrimination fails because disclosure of his
name and identity presented no reasonable danger of incrimination.
The Fifth Amendment prohibits only compelled testimony that is in-
criminating, see Brown v. Walker, 161 U. S. 591, 598, and protects only
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against disclosures that the witness reasonably believes could be used
in a criminal prosecution or could lead to other evidence that might be
so used, Kastigar v. United States, 406 U. S. 441, 445. Hiibel’s refusal
to disclose was not based on any articulated real and appreciable fear
that his name would be used to incriminate him, or that it would furnish
evidence needed to prosecute him. Hoffman v. United States, 341 U. S.
479, 486. It appears he refused to identify himself only because he
thought his name was none of the officer’s business. While the Court
recognizes his strong belief that he should not have to disclose his iden-
tity, the Fifth Amendment does not override the Nevada Legislature’s
judgment to the contrary absent a reasonable belief that the disclosure
would tend to incriminate him. Answering a request to disclose a name
is likely to be so insignificant as to be incriminating only in unusual
circumstances. See, e.g., Baltimore City Dept. of Social Servs. v.
Bouknight, 493 U. S. 549, 555.  If a case arises where there is a substan-
tial allegation that furnishing identity at the time of a stop would have
given the police a link in the chain of evidence needed to convict the
individual of a separate offense, the court can then consider whether the
Fifth Amendment privilege applies, whether it has been violated, and
what remedy must follow. Those questions need not be resolved here.
Pp. 189-191.

118 Nev. 868, 59 P. 3d 1201, affirmed.

KENNEDY, J., delivered the opinion of the Court, in which REHNQUIST,
C. J., and O’CONNOR, SCALIA, and THOMAS, JJ., joined. STEVENS, J., filed
a dissenting opinion, post, p. 191. BREYER, J,, filed a dissenting opinion,
in which SOUTER and GINSBURG, JJ., joined, post, p. 197.

Robert E. Dolan argued the cause for petitioner. With
him on the briefs were James P. Logan, Jr., and Harriet
E. Cummings.

Conrad Hafen, Senior Deputy Attorney General of Ne-
vada, argued the cause for respondents. With him on the
brief were Brian Sandoval, Attorney General, and David
Allison.

Sri Srintvasan argued the cause for the United States as
amicus curiae urging affirmance. With him on the brief
were Solicitor General Olson, Assistant Attorney General
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Wray, Deputy Solicitor General Dreeben, and Joel M.
Gershowitz.™

JUSTICE KENNEDY delivered the opinion of the Court.

The petitioner was arrested and convicted for refusing to
identify himself during a stop allowed by Terry v. Ohio,
392 U.S. 1 (1968). He challenges his conviction under the
Fourth and Fifth Amendments to the United States Con-
stitution, applicable to the States through the Fourteenth
Amendment.

I

The sheriff’s department in Humboldt County, Nevada, re-
ceived an afternoon telephone call reporting an assault.
The caller reported seeing a man assault a woman in a red
and silver GMC truck on Grass Valley Road. Deputy Sher-
iff Lee Dove was dispatched to investigate. When the offi-
cer arrived at the scene, he found the truck parked on the
side of the road. A man was standing by the truck, and a
young woman was sitting inside it. The officer observed
skid marks in the gravel behind the vehicle, leading him to
believe it had come to a sudden stop.

The officer approached the man and explained that he was
investigating a report of a fight. The man appeared to be

*Briefs of amici curiae urging reversal were filed for the American
Civil Liberties Union by Steven R. Shapiro, Lawrence S. Lustberg, and
Mark A. Berman, for the Cato Institute by Timothy Lynch and M. Chris-
tine Klein, for the National Law Center on Homelessness & Poverty et al.
by Carter G. Phillips, Edward R. McNicholas, and Rebecca K. Troth; and
for John Gilmore by James P. Harrison.

Briefs of amici curiae urging affirmance were filed for the Criminal
Justice Legal Foundation by Kent S. Scheidegger and Charles L. Hobson;
and for the National Association of Police Organizations by Joel D. Bertoc-
chi and Philip Allen Lacovara.

Briefs of amici curiae were filed for the Electronic Frontier Foundation
by Robert Weisberg; for the Electronic Privacy Information Center et al.
by Marc Rotenberg and David L. Sobel; and for PrivacyActivism et al. by
William M. Simpich.
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intoxicated. The officer asked him if he had “any identifica-
tion on [him],” which we understand as a request to produce
a driver’s license or some other form of written identifica-
tion. The man refused and asked why the officer wanted to
see identification. The officer responded that he was con-
ducting an investigation and needed to see some identifica-
tion. The unidentified man became agitated and insisted he
had done nothing wrong. The officer explained that he
wanted to find out who the man was and what he was doing
there. After continued refusals to comply with the officer’s
request for identification, the man began to taunt the officer
by placing his hands behind his back and telling the officer
to arrest him and take him to jail. This routine kept up for
several minutes: The officer asked for identification 11 times
and was refused each time. After warning the man that he
would be arrested if he continued to refuse to comply, the
officer placed him under arrest.

We now know that the man arrested on Grass Valley Road
is Larry Dudley Hiibel. Hiibel was charged with “willfully
resist[ing], delay[ing] or obstruct[ing] a public officer in dis-
charging or attempting to discharge any legal duty of his
office” in violation of Nev. Rev. Stat. (NRS) §199.280 (2003).
The government reasoned that Hiibel had obstructed the of-
ficer in carrying out his duties under §171.123, a Nevada
statute that defines the legal rights and duties of a police
officer in the context of an investigative stop. Section
171.123 provides in relevant part:

“l. Any peace officer may detain any person whom the
officer encounters under circumstances which reason-
ably indicate that the person has committed, is commit-
ting or is about to commit a crime.

“3. The officer may detain the person pursuant to this
section only to ascertain his identity and the suspicious
circumstances surrounding his presence abroad. Any
person so detained shall identify himself, but may not
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be compelled to answer any other inquiry of any peace
officer.”

Hiibel was tried in the Justice Court of Union Township.
The court agreed that Hiibel’s refusal to identify himself as
required by §171.123 “obstructed and delayed Dove as a
public officer in attempting to discharge his duty” in viola-
tion of §199.280. App. 5. Hiibel was convicted and fined
$250. The Sixth Judicial District Court affirmed, rejecting
Hiibel’s argument that the application of § 171.123 to his case
violated the Fourth and Fifth Amendments. On review the
Supreme Court of Nevada rejected the Fourth Amendment
challenge in a divided opinion. 118 Nev. 868, 59 P. 3d 1201
(2002). Hiibel petitioned for rehearing, seeking explicit res-
olution of his Fifth Amendment challenge. The petition was
denied without opinion. We granted certiorari. 540 U. S.
965 (2003).

II

NRS §171.123(3) is an enactment sometimes referred to as
a “stop and identify” statute. See Ala. Code §15-5-30
(West 2003); Ark. Code Ann. §5-71-213(a)(1) (2004); Colo.
Rev. Stat. §16-3-103(1) (2003); Del. Code Ann., Tit. 11,
§§1902(a), 1321(6) (2003); Fla. Stat. §856.021(2) (2003); Ga.
Code Ann. §16-11-36(b) (2003); Ill. Comp. Stat., ch. 725, §5/
107-14 (2004); Kan. Stat. Ann. §22-2402(1) (2003); La. Code
Crim. Proc. Ann., Art. 215.1(A) (West 2004); Mo. Rev. Stat.
§84.710(2) (2003); Mont. Code Ann. §46-5-401(2)(a) (2003);
Neb. Rev. Stat. § 29-829 (2003); N. H. Rev. Stat. Ann. §§594:2
644:6 (Lexis 2003); N. M. Stat. Ann. §30-22-3 (2004);
N. Y. Crim. Proc. Law §140.50(1) (West 2004); N. D. Cent.
Code §29-29-21 (2003); R. I. Gen. Laws § 12-7-1 (2003); Utah
Code Ann. §77-7-15 (2003); Vt. Stat. Ann., Tit. 24, §1983
(Supp. 2003); Wis. Stat. §968.24 (2003). See also Note, Stop
and Identify Statutes: A New Form of an Inadequate Solu-
tion to an Old Problem, 12 Rutgers L. J. 585 (1981); Note,
Stop-and-Identify Statutes After Kolender v. Lawson: Ex-
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ploring the Fourth and Fifth Amendment Issues, 69 Iowa
L. Rev. 1057 (1984).

Stop and identify statutes often combine elements of tradi-
tional vagrancy laws with provisions intended to regulate
police behavior in the course of investigatory stops. The
statutes vary from State to State, but all permit an officer
to ask or require a suspect to disclose his identity. A few
States model their statutes on the Uniform Arrest Act, a
model code that permits an officer to stop a person reason-
ably suspected of committing a crime and “demand of him
his name, address, business abroad and whither he is going.”
Warner, The Uniform Arrest Act, 28 Va. L. Rev. 315, 344
(1942). Other statutes are based on the text proposed by
the American Law Institute as part of the Institute’s Model
Penal Code. See ALI, Model Penal Code §250.6, Comment
4, pp. 392-393 (1980). The provision, originally designated
§250.12, provides that a person who is loitering “under cir-
cumstances which justify suspicion that he may be engaged
or about to engage in crime commits a violation if he refuses
the request of a peace officer that he identify himself and
give a reasonably credible account of the lawfulness of his
conduct and purposes.” §250.12 (Tent. Draft No. 13) (1961).
In some States, a suspect’s refusal to identify himself is a
misdemeanor offense or civil violation; in others, it is a factor
to be considered in whether the suspect has violated loiter-
ing laws. In other States, a suspect may decline to identify
himself without penalty.

Stop and identify statutes have their roots in early English
vagrancy laws that required suspected vagrants to face ar-
rest unless they gave “a good Account of themselves,” 15
Geo. 2, ch. 5, §2 (1744), a power that itself reflected common-
law rights of private persons to “arrest any suspicious night-
walker, and detain him till he give a good account of
himself . ...” 2 W. Hawkins, Pleas of the Crown, ch. 13, § 6,
p. 130 (6th ed. 1787). In recent decades, the Court has
found constitutional infirmity in traditional vagrancy laws.
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In Papachristou v. Jacksonville, 405 U.S. 156 (1972), the
Court held that a traditional vagrancy law was void for
vagueness. Its broad scope and imprecise terms denied
proper notice to potential offenders and permitted police of-
ficers to exercise unfettered discretion in the enforcement of
the law. See 1d., at 167-171.

The Court has recognized similar constitutional limitations
on the scope and operation of stop and identify statutes. In
Brown v. Texas, 443 U. S. 47, 52 (1979), the Court invalidated
a conviction for violating a Texas stop and identify statute
on Fourth Amendment grounds. The Court ruled that the
initial stop was not based on specific, objective facts estab-
lishing reasonable suspicion to believe the suspect was in-
volved in criminal activity. See id., at 51-52. Absent that
factual basis for detaining the defendant, the Court held, the
risk of “arbitrary and abusive police practices” was too great
and the stop was impermissible. Id., at 52. Four Terms
later, the Court invalidated a modified stop and identify stat-
ute on vagueness grounds. See Kolender v. Lawson, 461
U. S. 352 (1983). The California law in Kolender required a
suspect to give an officer “‘credible and reliable’” identifica-
tion when asked to identify himself. Id., at 360. The Court
held that the statute was void because it provided no stand-
ard for determining what a suspect must do to comply with
it, resulting in “‘virtually unrestrained power to arrest and
charge persons with a violation.”” Ibid. (quoting Lewis v.
New Orleans, 415 U. S. 130, 135 (1974) (Powell, J., concurring
in result)).

The present case begins where our prior cases left off.
Here there is no question that the initial stop was based on
reasonable suspicion, satisfying the Fourth Amendment re-
quirements noted in Brown. Further, the petitioner has not
alleged that the statute is unconstitutionally vague, as in Ko-
lender. Here the Nevada statute is narrower and more pre-
cise. The statute in Kolender had been interpreted to re-
quire a suspect to give the officer “credible and reliable”
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identification. In contrast, the Nevada Supreme Court has
interpreted NRS §171.123(3) to require only that a suspect
disclose his name. See 118 Nev., at 875, 59 P. 3d, at 1206
(opinion of Young, C. J.) (“The suspect is not required to pro-
vide private details about his background, but merely to
state his name to an officer when reasonable suspicion ex-
ists”). As we understand it, the statute does not require a
suspect to give the officer a driver’s license or any other
document. Provided that the suspect either states his name
or communicates it to the officer by other means—a choice,
we assume, that the suspect may make—the statute is satis-
fied and no violation occurs. See id., at 876-877, 59 P. 3d,
at 1206-1207.
I11

Hiibel argues that his conviction cannot stand because the
officer’s conduct violated his Fourth Amendment rights.
We disagree.

Asking questions is an essential part of police investiga-
tions. In the ordinary course a police officer is free to ask
a person for identification without implicating the Fourth
Amendment. “[IInterrogation relating to one’s identity or a
request for identification by the police does not, by itself,
constitute a Fourth Amendment seizure.” INS v. Delgado,
466 U. S. 210, 216 (1984). Beginning with Terry v. Ohio, 392
U.S. 1 (1968), the Court has recognized that a law enforce-
ment officer’s reasonable suspicion that a person may be in-
volved in criminal activity permits the officer to stop the
person for a brief time and take additional steps to inves-
tigate further. Delgado, supra, at 216; United States v.
Brignoni-Ponce, 422 U. S. 873, 881 (1975). To ensure that
the resulting seizure is constitutionally reasonable, a Terry
stop must be limited. The officer’s action must be “‘justi-
fied at its inception, and . . . reasonably related in scope to
the circumstances which justified the interference in the first
place.”” United States v. Sharpe, 470 U. S. 675, 682 (1985)
(quoting Terry, supra, at 20). For example, the seizure can-
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not continue for an excessive period of time, see United
States v. Place, 462 U. S. 696, 709 (1983), or resemble a tradi-
tional arrest, see Dunaway v. New York, 442 U. S. 200, 212
(1979).

Our decisions make clear that questions concerning a sus-
pect’s identity are a routine and accepted part of many Terry
stops. See United States v. Hensley, 469 U.S. 221, 229
(1985) (“[T]he ability to briefly stop [a suspect], ask ques-
tions, or check identification in the absence of probable cause
promotes the strong government interest in solving crimes
and bringing offenders to justice”); Hayes v. Florida, 470
U. S. 811, 816 (1985) (“[1]f there are articulable facts support-
ing a reasonable suspicion that a person has committed a
criminal offense, that person may be stopped in order to
identify him, to question him briefly, or to detain him briefly
while attempting to obtain additional information”); Adams
v. Williams, 407 U. S. 143, 146 (1972) (“A brief stop of a suspi-
cious individual, in order to determine his identity or to
maintain the status quo momentarily while obtaining more
information, may be most reasonable in light of the facts
known to the officer at the time”).

Obtaining a suspect’s name in the course of a Terry stop
serves important government interests. Knowledge of
identity may inform an officer that a suspect is wanted for
another offense, or has a record of violence or mental disor-
der. On the other hand, knowing identity may help clear
a suspect and allow the police to concentrate their efforts
elsewhere. Identity may prove particularly important in
cases such as this, where the police are investigating what
appears to be a domestic assault. Officers called to investi-
gate domestic disputes need to know whom they are dealing
with in order to assess the situation, the threat to their own
safety, and possible danger to the potential victim.

Although it is well established that an officer may ask a
suspect to identify himself in the course of a Terry stop, it
has been an open question whether the suspect can be ar-



Cite as: 542 U. S. 177 (2004) 187

Opinion of the Court

rested and prosecuted for refusal to answer. See Brown,
443 U.S., at 53, n. 3. Petitioner draws our attention to
statements in prior opinions that, according to him, answer
the question in his favor. In Terry, Justice White stated in
a concurring opinion that a person detained in an investiga-
tive stop can be questioned but is “not obliged to answer,
answers may not be compelled, and refusal to answer fur-
nishes no basis for an arrest.” 392 U. S, at 34. The Court
cited this opinion in dicta in Berkemer v. McCarty, 468 U. S.
420, 439 (1984), a decision holding that a routine traffic stop
is not a custodial stop requiring the protections of Miranda
v. Arizona, 384 U. S. 436 (1966). In the course of explaining
why Terry stops have not been subject to Miranda, the
Court suggested reasons why Terry stops have a “nonthreat-
ening character,” among them the fact that a suspect de-
tained during a Terry stop “is not obliged to respond” to
questions. See Berkemer, supra, at 439, 440. According
to petitioner, these statements establish a right to refuse to
answer questions during a Terry stop.

We do not read these statements as controlling. The pas-
sages recognize that the Fourth Amendment does not impose
obligations on the citizen but instead provides rights against
the government. As a result, the Fourth Amendment itself
cannot require a suspect to answer questions. This case
concerns a different issue, however. Here, the source of the
legal obligation arises from Nevada state law, not the Fourth
Amendment. Further, the statutory obligation does not go
beyond answering an officer’s request to disclose a name.
See NRS §171.123(3) (“Any person so detained shall identify
himself, but may not be compelled to answer any other in-
quiry of any peace officer”). As a result, we cannot view the
dicta in Berkemer or Justice White’s concurrence in Terry as
answering the question whether a State can compel a sus-
pect to disclose his name during a Terry stop.

The principles of Terry permit a State to require a suspect
to disclose his name in the course of a Terry stop. The rea-
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sonableness of a seizure under the Fourth Amendment is de-
termined “by balancing its intrusion on the individual’s
Fourth Amendment interests against its promotion of legiti-
mate government interests.” Delaware v. Prouse, 440 U. S.
648, 6564 (1979). The Nevada statute satisfies that standard.
The request for identity has an immediate relation to the
purpose, rationale, and practical demands of a Terry stop.
The threat of criminal sanction helps ensure that the request
for identity does not become a legal nullity. On the other
hand, the Nevada statute does not alter the nature of the
stop itself: it does not change its duration, Place, supra, at
709, or its location, Dunaway, supra, at 212. A state law
requiring a suspect to disclose his name in the course of a
valid Terry stop is consistent with Fourth Amendment pro-
hibitions against unreasonable searches and seizures.
Petitioner argues that the Nevada statute circumvents the
probable-cause requirement, in effect allowing an officer to
arrest a person for being suspicious. According to peti-
tioner, this creates a risk of arbitrary police conduct that the
Fourth Amendment does not permit. Brief for Petitioner
28-33. These are familiar concerns; they were central to
the opinion in Papachristou, and also to the decisions limit-
ing the operation of stop and identify statutes in Kolender
and Brown. Petitioner’s concerns are met by the require-
ment that a Terry stop must be justified at its inception and
“reasonably related in scope to the circumstances which jus-
tified” the initial stop. 392 U. S., at 20. Under these princi-
ples, an officer may not arrest a suspect for failure to identify
himself if the request for identification is not reasonably re-
lated to the circumstances justifying the stop. The Court
noted a similar limitation in Hayes, where it suggested that
Terry may permit an officer to determine a suspect’s identity
by compelling the suspect to submit to fingerprinting only if
there is “a reasonable basis for believing that fingerprinting
will establish or negate the suspect’s connection with that
crime.” 470 U.S., at 817. It is clear in this case that the
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request for identification was “reasonably related in scope to
the circumstances which justified” the stop. Terry, supra,
at 20. The officer’s request was a commonsense inquiry, not
an effort to obtain an arrest for failure to identify after a
Terry stop yielded insufficient evidence. The stop, the re-
quest, and the State’s requirement of a response did not con-
travene the guarantees of the Fourth Amendment.

Iv

Petitioner further contends that his conviction violates
the Fifth Amendment’s prohibition on compelled self-
incrimination. The Fifth Amendment states that “[n]o per-
son . . . shall be compelled in any criminal case to be a wit-
ness against himself.” To qualify for the Fifth Amendment
privilege, a communication must be testimonial, incriminat-
ing, and compelled. See United States v. Hubbell, 530 U. S.
27, 34-38 (2000).

Respondents urge us to hold that the statements NRS
§171.123(3) requires are nontestimonial, and so outside the
Clause’s scope. We decline to resolve the case on that basis.
“I'T]o be testimonial, an accused’s communication must itself,
explicitly or implicitly, relate a factual assertion or disclose
information.” Doe v. United States, 487 U.S. 201, 210
(1988). See also Hubbell, 530 U.S., at 35. Stating one’s
name may qualify as an assertion of fact relating to identity.
Production of identity documents might meet the definition
as well. As we noted in Hubbell, acts of production may
yield testimony establishing “the existence, authenticity, and
custody of items [the police seek].” Id., at 41. Even if
these required actions are testimonial, however, petitioner’s
challenge must fail because in this case disclosure of his
name presented no reasonable danger of incrimination.

The Fifth Amendment prohibits only compelled testimony
that is incriminating. See Brown v. Walker, 161 U. S. 591,
598 (1896) (noting that where “the answer of the witness will
not directly show his infamy, but only tend to disgrace him,
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he is bound to answer”). A claim of Fifth Amendment priv-
ilege must establish

(x4

reasonable ground to apprehend danger to the witness
from his being compelled to answer . ... [T]he danger
to be apprehended must be real and appreciable, with
reference to the ordinary operation of law in the ordi-
nary course of things,—mnot a danger of an imaginary
and unsubstantial character, having reference to some
extraordinary and barely possible contingency, so im-
probable that no reasonable man would suffer it to in-
fluence his conduct.”” Id., at 599-600 (quoting Queen v.
Boyes, 1 B. & S. 311, 330, 121 Eng. Rep. 730, 738 (Q. B.
1861) (Cockburn, C. J.)).

As we stated in Kastigar v. United States, 406 U. S. 441, 445
(1972), the Fifth Amendment privilege against compulsory
self-incrimination “protects against any disclosures that the
witness reasonably believes could be used in a criminal
prosecution or could lead to other evidence that might be
so used.” Suspects who have been granted immunity from
prosecution may, therefore, be compelled to answer; with the
threat of prosecution removed, there can be no reasonable
belief that the evidence will be used against them. See id.,
at 453.

In this case petitioner’s refusal to disclose his name was
not based on any articulated real and appreciable fear that
his name would be used to incriminate him, or that it “would
furnish a link in the chain of evidence needed to prosecute”
him. Hoffman v. United States, 341 U. S. 479, 486 (1951).
As best we can tell, petitioner refused to identify himself
only because he thought his name was none of the officer’s
business. Even today, petitioner does not explain how the
disclosure of his name could have been used against him in a
criminal case. While we recognize petitioner’s strong belief
that he should not have to disclose his identity, the Fifth
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Amendment does not override the Nevada Legislature’s
judgment to the contrary absent a reasonable belief that the
disclosure would tend to incriminate him.

The narrow scope of the disclosure requirement is also im-
portant. One’s identity is, by definition, unique; yet it is,
in another sense, a universal characteristic. Answering a
request to disclose a name is likely to be so insignificant in
the scheme of things as to be incriminating only in unusual
circumstances. See Baltimore City Dept. of Social Servs.
v. Boukwnight, 493 U.S. 549, 555 (1990) (suggesting that
“fact[s] the State could readily establish” may render “any
testimony regarding existence or authenticity [of them] in-
sufficiently incriminating”); cf. California v. Byers, 402 U. S.
424, 432 (1971) (opinion of Burger, C. J.). In every criminal
case, it is known and must be known who has been arrested
and who is being tried. Cf. Pennsylvania v. Muniz, 496
U. S. 582, 601-602 (1990) (principal opinion of Brennan, J.).
Even witnesses who plan to invoke the Fifth Amendment
privilege answer when their names are called to take the
stand. Still, a case may arise where there is a substantial
allegation that furnishing identity at the time of a stop would
have given the police a link in the chain of evidence needed
to convict the individual of a separate offense. In that case,
the court can then consider whether the privilege applies,
and, if the Fifth Amendment has been violated, what remedy
must follow. We need not resolve those questions here.

The judgment of the Nevada Supreme Court is

Affirmed.

JUSTICE STEVENS, dissenting.

The Nevada law at issue in this case imposes a narrow
duty to speak upon a specific class of individuals. The class
includes only those persons detained by a police officer
“under circumstances which reasonably indicate that the per-
son has committed, is committing or is about to commit a
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crime” '—persons who are, in other words, targets of a crimi-
nal investigation. The statute therefore is directed not “at
the public at large,” but rather “at a highly selective group
inherently suspect of criminal activities.” Albertson v. Sub-
versive Activities Control Bd., 382 U. S. 70, 79 (1965).

Under the Nevada law, a member of the targeted class
“may not be compelled to answer” any inquiry except a com-
mand that he “identify himself.”? Refusal to identify one-
self upon request is punishable as a crime.? Presumably the
statute does not require the detainee to answer any other
question because the Nevada Legislature realized that the
Fifth Amendment prohibits compelling the target of a crimi-
nal investigation to make any other statement. In my judg-
ment, the broad constitutional right to remain silent, which
derives from the Fifth Amendment’s guarantee that “[n]o
person . . . shall be compelled in any criminal case to be a
witness against himself,”* is not as circumscribed as the
Court suggests, and does not admit even of the narrow ex-
ception defined by the Nevada statute.

“[TThere can be no doubt that the Fifth Amendment privi-
lege is available outside of criminal court proceedings and
serves to protect persons in all settings in which their free-
dom of action is curtailed in any significant way from being
compelled to incriminate themselves.” Miranda v. Ari-
zona, 384 U.S. 436, 467 (1966). It is a “settled principle”
that “the police have the right to request citizens to answer
voluntarily questions concerning unsolved crimes,” but

! Nev. Rev. Stat. §171.123(1) (2003).

28171.123(3).

3In this case, petitioner was charged with violating §199.280, which
makes it a crime to “willfully resis[t], dela[y] or obstruc[t] a public officer
in discharging or attempting to discharge any legal duty of his office.” A
violation of that provision is a misdemeanor unless a dangerous weapon
is involved.

4The Fifth Amendment’s protection against compelled self-
incrimination applies to the States through the Fourteenth Amendment’s
Due Process Clause. See Malloy v. Hogan, 378 U. S. 1, 6 (1964).
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“they have no right to compel them to answer.” Davis v.
Mississippi, 394 U. S. 721, 727, n. 6 (1969). The protections
of the Fifth Amendment are directed squarely toward those
who are the focus of the government’s investigative and
prosecutorial powers. In a criminal trial, the indicted de-
fendant has an unqualified right to refuse to testify and may
not be punished for invoking that right. See Carter v. Ken-
tucky, 450 U. S. 288, 299-300 (1981). The unindicted target
of a grand jury investigation enjoys the same constitutional
protection even if he has been served with a subpoena. See
Chavez v. Martinez, 538 U. S. 760, 767-768 (2003). So does
an arrested suspect during custodial interrogation in a police
station. Miranda, 384 U. S., at 467.

There is no reason why the subject of police interrogation
based on mere suspicion, rather than probable cause, should
have any lesser protection. Indeed, we have said that the
Fifth Amendment’s protections apply with equal force in the
context of Terry stops, see Terry v. Ohio, 392 U. S. 1 (1968),
where an officer’s inquiry “must be ‘reasonably related in
scope to the justification for [the stop’s] initiation,”” Ber-
kemer v. McCarty, 468 U. S. 420, 439 (1984) (some internal
quotation marks omitted). “Typically, this means that the
officer may ask the detainee a moderate number of questions
to determine his identity and to try to obtain information
confirming or dispelling the officer’s suspicions. But the de-
tainee is not obliged to respond.” Ibid. See also Terry, 392
U.S., at 34 (White, J., concurring) (“Of course, the person
stopped is not obliged to answer, answers may not be com-
pelled, and refusal to answer furnishes no basis for an arrest,
although it may alert the officer to the need for continued
observation”). Given our statements to the effect that citi-
zens are not required to respond to police officers’ questions
during a Terry stop, it is no surprise that petitioner assumed,
as have we, that he had a right not to disclose his identity.

The Court correctly observes that a communication does
not enjoy the Fifth Amendment privilege unless it is testi-
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monial. Although the Court declines to resolve this ques-
tion, ante, at 189, I think it clear that this case concerns
a testimonial communication. Recognizing that whether a
communication is testimonial is sometimes a “difficult ques-
tion,” Doe v. United States, 487 U. S. 201, 214-215 (1988), we
have stated generally that “[i]t is the ‘extortion of informa-
tion from the accused,’ the attempt to force him ‘to disclose
the contents of his own mind,” that implicates the Self-
Incrimination Clause,” id., at 211 (citations omitted). While
“[tlhe vast majority of verbal statements thus will be testi-
monial and, to that extent at least, will fall within the privi-
lege,” id., at 213-214, certain acts and physical evidence fall
outside the privilege.®? In all instances, we have afforded
Fifth Amendment protection if the disclosure in question
was being admitted because of its content rather than some
other aspect of the communication.®

Considered in light of these precedents, the compelled
statement at issue in this case is clearly testimonial. It is
significant that the communication must be made in response

5A suspect may be made, for example, to provide a blood sample,
Schmerber v. California, 384 U.S. 757, 765 (1966), a voice exemplar,
United States v. Dionisio, 410 U. 8. 1, 7 (1973), or a handwriting sample,
Gilbert v. California, 388 U. S. 263, 266—-267 (1967).

6See Pennsylvania v. Muniz, 496 U. S. 582, 598-599 (1990) (respond-
ent’s answer to the “birthday question” was protected because the “con-
tent of his truthful answer supported an inference that his mental faculties
were impaired”); Doe v. United States, 487 U. S. 201, 211, n. 10 (1988) (“The
content itself must have testimonial significance”); Fisher v. United States,
425 U. S. 391, 410-411 (1976) (“[HJowever incriminating the contents of
the accountant’s workpapers might be, the act of producing them—the
only thing which the taxpayer is compelled to do—would not itself involve
testimonial self-incrimination”); Gilbert, 388 U. S., at 266-267 (“A mere
handwriting exemplar, in contrast to the content of what is written, like
the voice or body itself, is an identifying physical characteristic outside its
protection”); United States v. Wade, 388 U. S. 218, 223 (1967) (“[1]t de-
serves emphasis that this case presents no question of the admissibility
in evidence of anything Wade said or did at the lineup which implicates
his privilege”).
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to a question posed by a police officer. As we recently ex-
plained, albeit in the different context of the Sixth Amend-
ment’s Confrontation Clause, “[wlhatever else the term [‘tes-
timonial’] covers, it applies at a minimum . . . to police
interrogations.” Crawford v. Washington, 541 U. S. 36, 68
(2004). Surely police questioning during a Terry stop quali-
fies as an interrogation, and it follows that responses to such
questions are testimonial in nature.

Rather than determining whether the communication at
issue is testimonial, the Court instead concludes that the
State can compel the disclosure of one’s identity because it
is not “incriminating.” Ante, at 189. But our cases have
afforded Fifth Amendment protection to statements that are
“incriminating” in a much broader sense than the Court sug-
gests. It has “long been settled that [the Fifth Amend-
ment’s] protection encompasses compelled statements that
lead to the discovery of incriminating evidence even though
the statements themselves are not incriminating and are not
introduced into evidence.” United States v. Hubbell, 530
U. S. 27, 37 (2000). By “incriminating” we have meant dis-
closures that “could be used in a criminal prosecution or
could lead to other evidence that might be so used,” Kastigar
v. United States, 406 U. S. 441, 445 (1972)—communications,
in other words, that “would furnish a link in the chain of
evidence needed to prosecute the claimant for a federal
crime,” Hoffman v. United States, 341 U. S. 479, 486 (1951).
Thus, “[c]Jompelled testimony that communicates information
that may ‘lead to incriminating evidence’ is privileged even
if the information itself is not inculpatory.” Hubbell, 530
U. S., at 38 (quoting Doe, 487 U. S., at 208, n. 6).

Given a proper understanding of the category of “incrimi-
nating” communications that fall within the Fifth Amend-
ment privilege, it is clear that the disclosure of petitioner’s
identity is protected. The Court reasons that we should not
assume that the disclosure of petitioner’s “name would be
used to incriminate him, or that it would furnish a link in [a]
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chain of evidence needed to prosecute him.” Ante, at 190
(internal quotation marks omitted). But why else would an
officer ask for it? And why else would the Nevada Legisla-
ture require its disclosure only when circumstances “reason-
ably indicate that the person has committed, is committing
or is about to commit a crime”?” If the Court is correct,
then petitioner’s refusal to cooperate did not impede the po-
lice investigation. Indeed, if we accept the predicate for the
Court’s holding, the statute requires nothing more than a
useless invasion of privacy. I think that, on the contrary,
the Nevada Legislature intended to provide its police officers
with a useful law enforcement tool, and that the very exist-
ence of the statute demonstrates the value of the information
it demands.

A person’s identity obviously bears informational and in-
criminating worth, “even if the [name] itself is not inculpa-
tory.” Hubbell, 530 U. S., at 38. A name can provide the
key to a broad array of information about the person, partic-
ularly in the hands of a police officer with access to a range
of law enforcement databases. And that information, in
turn, can be tremendously useful in a criminal prosecution.
It is therefore quite wrong to suggest that a person’s identity
provides a link in the chain to incriminating evidence “only
in unusual circumstances.” Ante, at 191.

The officer in this case told petitioner, in the Court’s
words, that “he was conducting an investigation and needed
to see some identification.” Amnte, at 181. As the target of
that investigation, petitioner, in my view, acted well within
his rights when he opted to stand mute. Accordingly, I
respectfully dissent.

"Nev. Rev. Stat. §171.123(1) (2003). The Court suggests that furnish-
ing identification also allows the investigating officer to assess the threat
to himself and others. See ante, at 186. But to the extent that officer
or public safety is immediately at issue, that concern is sufficiently allevi-
ated by the officer’s ability to perform a limited patdown search for weap-
ons. See Terry v. Ohio, 392 U. S. 1, 25-26 (1968).
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JUSTICE BREYER, with whom JUSTICE SOUTER and JUS-
TICE GINSBURG join, dissenting.

Notwithstanding the vagrancy statutes to which the ma-
jority refers, see ante, at 183-184, this Court’s Fourth
Amendment precedents make clear that police may conduct
a Terry stop only within circumscribed limits. And one of
those limits invalidates laws that compel responses to po-
lice questioning.

In Terry v. Ohio, 392 U. S. 1 (1968), the Court considered
whether police, in the absence of probable cause, can stop,
question, or frisk an individual at all. The Court recognized
that the Fourth Amendment protects the “‘right of every
individual to the possession and control of his own person.’”
Id., at 9 (quoting Union Pacific R. Co. v. Botsford, 141 U. S.
250, 251 (1891)). At the same time, it recognized that in
certain circumstances, public safety might require a limited
“seizure,” or stop, of an individual against his will. The
Court consequently set forth conditions circumseribing when
and how the police might conduct a Terry stop. They in-
clude what has become known as the “reasonable suspicion”
standard. 392 U. S., at 20-22. Justice White, in a separate
concurring opinion, set forth further conditions. Justice
White wrote: “Of course, the person stopped is not obliged
to answer, answers may not be compelled, and refusal to an-
swer furnishes no basis for an arrest, although it may alert
the officer to the need for continued observation.” Id., at 34.

About 10 years later, the Court, in Brown v. Texas, 443
U. S. 47 (1979), held that police lacked “any reasonable suspi-
cion” to detain the particular petitioner and require him to
identify himself. Id., at 53. The Court noted that the trial
judge had asked the following: “ ‘I’m sure [officers conducting
a Terry stop] should ask everything they possibly could find
out. What I'm asking is what’s the State’s interest in put-
ting a man n jail because he doesn’t want to answer . ..."”
Id., at 54 (Appendix to opinion of the Court) (emphasis in
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original). The Court referred to Justice White’s Terry con-
currence. 443 U.S., at 53, n. 3. And it said that it “need
not decide” the matter. Ibid.

Then, five years later, the Court wrote that an “officer may
ask the [Terry] detainee a moderate number of questions
to determine his identity and to try to obtain information
confirming or dispelling the officer’s suspicions. But the de-
tainee is not obliged to respond.” Berkemer v. McCarty,
468 U. S. 420, 439 (1984) (emphasis added). See also Ko-
lender v. Lawson, 461 U. S. 352, 365 (1983) (Brennan, J., con-
curring) (Terry suspect “must be free to . . . decline to an-
swer the questions put to him”); Illinois v. Wardlow, 528
U.S. 119, 125 (2000) (stating that allowing officers to stop
and question a fleeing person “is quite consistent with the
individual’s right to go about his business or to stay put and
remain silent in the face of police questioning”).

This lengthy history—of concurring opinions, of refer-
ences, and of clear explicit statements—means that the
Court’s statement in Berkemer, while technically dicta, is the
kind of strong dicta that the legal community typically takes
as a statement of the law. And that law has remained undis-
turbed for more than 20 years.

There is no good reason now to reject this generation-old
statement of the law. There are sound reasons rooted in
Fifth Amendment considerations for adhering to this
Fourth Amendment legal condition circumscribing police
authority to stop an individual against his will. See ante, at
192-196 (STEVENS, J., dissenting). Administrative consider-
ations also militate against change. Can a State, in addition
to requiring a stopped individual to answer “What’s your
name?” also require an answer to “What’s your license num-
ber?” or “Where do you live?” Can a police officer, who
must know how to make a Terry stop, keep track of the con-
stitutional answers? After all, answers to any of these
questions may, or may not, incriminate, depending upon the
circumstances.
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Indeed, as the Court points out, a name itself—even if it
is not “Killer Bill” or “Rough ’em up Harry”—will sometimes
provide the police with “a link in the chain of evidence
needed to convict the individual of a separate offense.”
Ante, at 191. The majority reserves judgment about
whether compulsion is permissible in such instances. Ibid.
How then is a police officer in the midst of a Terry stop to
distinguish between the majority’s ordinary case and this
special case where the majority reserves judgment?

The majority presents no evidence that the rule enunci-
ated by Justice White and then by the Berkemer Court,
which for nearly a generation has set forth a settled Terry-
stop condition, has significantly interfered with law enforce-
ment. Nor has the majority presented any other convincing
justification for change. I would not begin to erode a clear
rule with special exceptions.

I consequently dissent.
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AETNA HEALTH INC, FkA AETNA U. S.
HEALTHCARE INC,, ET AL. v». DAVILA

CERTIORARI TO THE UNITED STATES COURT OF APPEALS FOR
THE FIFTH CIRCUIT

No. 02-1845. Argued March 23, 2004—Decided June 21, 2004*

Respondents brought separate Texas state-court suits, alleging that peti-
tioners, their health maintenance organizations (HMOs), had refused to
cover certain medical services in violation of an HMO’s duty “to exercise
ordinary care” under the Texas Health Care Liability Act (THCLA),
and that those refusals “proximately caused” respondents’ injuries.
Petitioners removed the cases to federal courts, claiming that the ac-
tions fit within the scope of, and were thus completely pre-empted
by, §502 of the Employee Retirement Income Security Act of 1974
(ERISA). The District Courts agreed, declined to remand the cases to
state court, and dismissed the complaints with prejudice after respond-
ents refused to amend them to bring explicit ERISA claims. Consol-
idating these and other cases, the Fifth Circuit reversed. It found that
respondents’ claims did not fall under ERISA §502(a)(2), which allows
suit against a plan fiduciary for breaches of fiduciary duty to the plan,
because petitioners were being sued for mixed eligibility and treatment
decisions that were not fiduciary in nature, see Pegram v. Herdrich, 530
U. S. 211; and did not fall within the scope of §502(a)(1)(B), which pro-
vides a cause of action for the recovery of wrongfully denied benefits,
because THCLA did not duplicate that cause of action, see Rush Pru-
dential HMO, Inc. v. Moran, 536 U. S. 355.

Held: Respondents’ state causes of action fall within ERISA
§502(a)(1)(B), and are therefore completely pre-empted by ERISA §502
and removable to federal court. Pp. 207-221.

(@) When a federal statute completely pre-empts a state-law cause of
action, the state claim can be removed. See Beneficial Nat. Bank v.
Anderson, 539 U. S. 1, 8. ERISA is such a statute. Because its pur-
pose is to provide a uniform regulatory regime, ERISA includes ex-
pansive pre-emption provisions, such as ERISA §502(a)’s integrated en-
forcement mechanism, which are intended to ensure that employee
benefit plan regulation is “exclusively a federal concern,” Alessi v.
Raybestos-Manhattan, Inc., 451 U. S. 504, 523. Any state-law cause of

*Together with No. 03-83, CIGNA HealthCare of Texas, Inc., dba
CIGNA Corp. v. Calad et al., also on certiorari to the same court.
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action that duplicates, supplements, or supplants ERISA’s civil en-
forcement remedy conflicts with clear congressional intent to make that
remedy exclusive, and is therefore pre-empted. ERISA §502(a)’s pre-
emptive force is still stronger. Since ERISA §502(a)(1)(B)'s pre-
emptive force mirrors that of §301 of the Labor Management Relations
Act, 1947, Metropolitan Life Ins. Co. v. Taylor, 481 U. S. 58, 65—-66, and
since §301 converts state causes of actions into federal ones for pur-
poses of determining the propriety of removal, so too does ERISA
§502(2)(1)(B). Pp. 207-209.

(b) If an individual, at some point in time, could have brought his
claim under ERISA §502(a)(1)(B), and where no other independent legal
duty is implicated by a defendant’s actions, then the individual’s cause of
action is completely pre-empted by ERISA §502(a)(1)(B). Respondents
brought suit only to rectify wrongful benefits denials, and their only
relationship with petitioners is petitioners’ partial administration of
their ERISA-regulated benefit plans; respondents therefore could have
brought §502(a)(1)(B) claims to recover the allegedly wrongfully denied
benefits. Both respondents allege violations of the THCLA’s duty of
ordinary care, which they claim is entirely independent of any ERISA
duty or the employee benefits plans at issue. However, respondents’
claims do not arise independently of ERISA or the plan terms. If a
managed care entity correctly concluded that, under the relevant plan’s
terms, a particular treatment was not covered, the plan’s failure to cover
the requested treatment would be the proximate cause of any injury
arising from the denial. More significantly, the THCLA provides that
a managed care entity is not subject to THCLA liability if it denies
coverage for a treatment not covered by the plan it administers.
Pp. 210-214.

(¢) The Fifth Circuit’s reasons for reaching its contrary conclusion are
all erroneous. First, it found significant that respondents asserted tort,
rather than contract, claims and that they were not seeking reim-
bursement for benefits denied. However, distinguishing between pre-
empted and non-pre-empted claims based on the particular label affixed
to them would allow parties to evade ERISA’s pre-emptive scope simply
by relabeling contract claims as claims for tortious breach of contracts.
And the fact that a state cause of action attempts to authorize remedies
beyond those that ERISA §502(a) authorizes does not put it outside the
scope of ERISA’s civil enforcement mechanism. See, e. g., Pilot Life
Ins. Co. v. Dedeaux, 481 U. S. 41, 43. Second, the court believed the
plans’ wording immaterial because the claims invoked an external ordi-
nary care duty, but the wording is material to the state causes of action
and the THCLA creates a duty that is not external to respondents’
rights under their respective plans. Finally, nowhere in Rush Pruden-
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tial did this Court suggest that ERISA §502(a)’s pre-emptive force is
limited to state causes of action that precisely duplicate an ERISA
§502(a) cause. Nor would it be consistent with this Court’s precedent
to do so. Pp. 214-216.

(d) Also unavailing is respondents’ argument that the THCLA is a
law regulating insurance that is saved from pre-emption by ERISA
§514(b)(2)(A). This Court’s understanding of §514(b)(2)(A) is informed
by the overpowering federal policy embodied in ERISA §502(a), which
is intended to create an exclusive federal remedy, Pilot Life, 481 U. S,,
at 52. Allowing respondents to proceed with their state-law suits
would “pose an obstacle” to that objective. Ibid. Pp. 216-218.

(e) Pegram’s holding that an HMO is not intended to be treated as a
fiduciary to the extent that it makes mixed eligibility decisions acting
through its physicians is not implicated here because petitioners’ cover-
age decisions are pure eligibility decisions. A benefit determination
under ERISA is part and parcel of the ordinary fiduciary responsibilities
connected to the administration of a plan. That it is infused with medi-
cal judgments does not alter this result. Pegram itself recognized this
principle, see 530 U. S., at 231-232. And ERISA and its implementing
regulations confirm this interpretation. Here, petitioners are neither
respondents’ treating physicians nor those physicians’ employees.
Pp. 218-221.

307 F. 3d 298, reversed and remanded.

THOMAS, J., delivered the opinion for a unanimous Court. GINSBURG,
J., filed a concurring opinion, in which BREYER, J., joined, post, p. 222.

Miguel A. Estrada argued the cause for petitioners in both
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JUSTICE THOMAS delivered the opinion of the Court.

In these consolidated cases, two individuals sued their re-
spective health maintenance organizations (HMOs) for al-
leged failures to exercise ordinary care in the handling of
coverage decisions, in violation of a duty imposed by the
Texas Health Care Liability Act (THCLA), Tex. Civ. Prac. &
Rem. Code Ann. §§88.001-88.003 (West 2004 Supp. Pam-
phlet). We granted certiorari to decide whether the indi-
viduals’ causes of action are completely pre-empted by the
“interlocking, interrelated, and interdependent remedial
scheme,” Massachusetts Mut. Life Ins. Co. v. Russell, 473
U.S. 134, 146 (1985), found at §502(a) of the Employee
Retirement Income Security Act of 1974 (ERISA), 88 Stat.
891, as amended, 29 U. S. C. §1132(a) et seq. 540 U. S. 981
(2003). We hold that the causes of action are completely
pre-empted and hence removable from state to federal court.
The Court of Appeals, having reached a contrary conclusion,
is reversed.

I

A

Respondent Juan Davila is a participant, and respondent
Ruby Calad is a beneficiary, in ERISA-regulated employee
benefit plans. Their respective plan sponsors had entered
into agreements with petitioners, Aetna Health Inc. and
CIGNA HealthCare of Texas, Inc., to administer the plans.
Under Davila’s plan, for instance, Aetna reviews requests for
coverage and pays providers, such as doctors, hospitals, and
nursing homes, which perform covered services for mem-
bers; under Calad’s plan sponsor’s agreement, CIGNA is re-
sponsible for plan benefits and coverage decisions.

Respondents both suffered injuries allegedly arising from
Aetna’s and CIGNA’s decisions not to provide coverage for

A. McHugh, Jr., and Gregory B. Heller; for United Policyholders by Ar-
nold R. Levinson; and for Senator Edward M. Kennedy et al. by
Mr. Zaremski.
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certain treatment and services recommended by respond-
ents’ treating physicians. Davila’s treating physician pre-
scribed Vioxx to remedy Davila’s arthritis pain, but Aetna
refused to pay for it. Davila did not appeal or contest this
decision, nor did he purchase Vioxx with his own resources
and seek reimbursement. Instead, Davila began taking Na-
prosyn, from which he allegedly suffered a severe reac-
tion that required extensive treatment and hospitalization.
Calad underwent surgery, and although her treating physi-
cian recommended an extended hospital stay, a CIGNA dis-
charge nurse determined that Calad did not meet the plan’s
criteria for a continued hospital stay. CIGNA consequently
denied coverage for the extended hospital stay. Calad expe-
rienced postsurgery complications forcing her to return to
the hospital. She alleges that these complications would not
have occurred had CIGNA approved coverage for a longer
hospital stay.

Respondents brought separate suits in Texas state court
against petitioners. Invoking THCLA §88.002(a), respond-
ents argued that petitioners’ refusal to cover the requested
services violated their “duty to exercise ordinary care when
making health care treatment decisions,” and that these re-
fusals “proximately caused” their injuries. Ibid. Petition-
ers removed the cases to Federal District Courts, arguing
that respondents’ causes of action fit within the scope of, and
were therefore completely pre-empted by, ERISA §502(a).
The respective District Courts agreed, and declined to re-
mand the cases to state court. Because respondents refused
to amend their complaints to bring explicit ERISA claims,
the District Courts dismissed the complaints with prejudice.

B

Both Davila and Calad appealed the refusals to remand to
state court. The United States Court of Appeals for the
Fifth Circuit consolidated their cases with several others
raising similar issues. The Court of Appeals recognized
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that state causes of action that “duplicatle] or fal[l] within
the scope of an ERISA §502(a) remedy” are completely pre-
empted and hence removable to federal court. Roark v.
Humana, Inc., 307 F. 3d 298, 305 (2002) (internal quota-
tion marks omitted). After examining the causes of action
available under §502(a), the Court of Appeals determined
that respondents’ claims could possibly fall under only two:
§502(a)(1)(B), which provides a cause of action for the recov-
ery of wrongfully denied benefits, and §502(a)(2), which
allows suit against a plan fiduciary for breaches of fiduciary
duty to the plan.

Analyzing §502(a)(2) first, the Court of Appeals concluded
that, under Pegram v. Herdrich, 530 U. S. 211 (2000), the de-
cisions for which petitioners were being sued were “mixed
eligibility and treatment decisions” and hence were not fidu-
ciary in nature. 307 F. 3d, at 307-308.! The Court of Ap-
peals next determined that respondents’ claims did not fall
within §502(a)(1)(B)’s scope. It found significant that re-
spondents “assert tort claims,” while §502(a)(1)(B) “creates
a cause of action for breach of contract,” id., at 309, and also
that respondents “are not seeking reimbursement for bene-
fits denied them,” but rather request “tort damages” arising
from “an external, statutorily imposed duty of ‘ordinary
care,”” 1bid. From Rush Prudential HMO, Inc. v. Moran,
536 U. S. 355 (2002), the Court of Appeals derived the princi-
ple that complete pre-emption is limited to situations in
which “States . . . duplicate the causes of action listed in
ERISA §502(a),” and concluded that “[bJecause the THCLA
does not provide an action for collecting benefits,” it fell out-
side the scope of §502(a)(1)(B). 307 F. 3d, at 310-311.

!In this Court, petitioners do not claim or argue that respondents’
causes of action fall under ERISA §502(a)(2). Because petitioners do not
argue this point, and since we can resolve these cases entirely by reference
to ERISA §502(a)(1)(B), we do not address ERISA §502(a)(2).
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II
A

Under the removal statute, “any civil action brought in a
State court of which the district courts of the United States
have original jurisdiction, may be removed by the defend-
ant” to federal court. 28 U.S.C. §1441(a). One category
of cases of which district courts have original jurisdiction is
“[flederal question” cases: cases “arising under the Constitu-
tion, laws, or treaties of the United States.” §1331. We
face in these cases the issue whether respondents’ causes of
action arise under federal law.

Ordinarily, determining whether a particular case arises
under federal law turns on the “‘well-pleaded complaint’”
rule. Franchise Tax Bd. of Cal. v. Construction Laborers
Vacation Trust for Southern Cal., 463 U.S. 1, 9-10 (1983).
The Court has explained that

“whether a case is one arising under the Constitution or
a law or treaty of the United States, in the sense of the
jurisdictional statute[,] . . . must be determined from
what necessarily appears in the plaintiff’s statement of
his own claim in the bill or declaration, unaided by any-
thing alleged in anticipation of avoidance of defenses
which it is thought the defendant may interpose.” Tay-
lor v. Anderson, 234 U. S. 74, 75-76 (1914).

In particular, the existence of a federal defense normally
does not create statutory “arising under” jurisdiction, Lowis-
ville & Nashville R. Co. v. Mottley, 211 U. S. 149 (1908), and
“a defendant may not [generally] remove a case to federal
court unless the plaintiff’s complaint establishes that the
case ‘arises under’ federal law,” Franchise Tax Bd., supra,
at 10. There is an exception, however, to the well-pleaded
complaint rule. “[W]hen a federal statute wholly displaces
the state-law cause of action through complete pre-emption,”
the state claim can be removed. Beneficial Nat. Bank v.
Anderson, 539 U. S. 1, 8 (2003). This is so because “[w]hen
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the federal statute completely pre-empts the state-law cause
of action, a claim which comes within the scope of that cause
of action, even if pleaded in terms of state law, is in re-
ality based on federal law.” Ibid. ERISA is one of these
statutes.

B

Congress enacted ERISA to “protect . . . the interests of
participants in employee benefit plans and their benefici-
aries” by setting out substantive regulatory requirements
for employee benefit plans and to “provid[e] for appropriate
remedies, sanctions, and ready access to the Federal courts.”
29 U.S.C. §1001(b). The purpose of ERISA is to provide
a uniform regulatory regime over employee benefit plans.
To this end, ERISA includes expansive pre-emption provi-
sions, see ERISA §514, 29 U. S. C. § 1144, which are intended
to ensure that employee benefit plan regulation would
be “exclusively a federal concern.” Alessi v. Raybestos-
Manhattan, Inc., 451 U. S. 504, 523 (1981).

ERISA’s “comprehensive legislative scheme” includes “an
integrated system of procedures for enforcement.” Russell,
473 U. S., at 147 (internal quotation marks omitted). This
integrated enforcement mechanism, ERISA §502(a), 29
U. S. C. §1132(a), is a distinctive feature of ERISA, and es-
sential to accomplish Congress’ purpose of creating a com-
prehensive statute for the regulation of employee benefit
plans. As the Court said in Pilot Life Ins. Co. v. Dedeau,
481 U. S. 41 (1987):

“[TThe detailed provisions of §502(a) set forth a com-
prehensive civil enforcement scheme that represents a
careful balancing of the need for prompt and fair claims
settlement procedures against the public interest in en-
couraging the formation of employee benefit plans. The
policy choices reflected in the inclusion of certain reme-
dies and the exclusion of others under the federal
scheme would be completely undermined if ERISA-plan
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participants and beneficiaries were free to obtain reme-
dies under state law that Congress rejected in ERISA.
‘The six carefully integrated civil enforcement provi-
sions found in §502(a) of the statute as finally enacted
... provide strong evidence that Congress did not intend
to authorize other remedies that it simply forgot to
incorporate expressly.”” Id., at 54 (quoting Russell,
supra, at 146).

Therefore, any state-law cause of action that duplicates, sup-
plements, or supplants the ERISA civil enforcement remedy
conflicts with the clear congressional intent to make the
ERISA remedy exclusive and is therefore pre-empted. See
481 U. S., at 54-56; see also Ingersoll-Rand Co. v. McClen-
don, 498 U. S. 133, 143-145 (1990).

The pre-emptive force of ERISA §502(a) is still stronger.
In Metropolitan Life Ins. Co. v. Taylor, 481 U. S. 58, 65—66
(1987), the Court determined that the similarity of the lan-
guage used in the Labor Management Relations Act, 1947
(LMRA), and ERISA, combined with the “clear intention” of
Congress “to make §502(a)(1)(B) suits brought by partici-
pants or beneficiaries federal questions for the purposes
of federal court jurisdiction in like manner as §301 of
the LMRA,” established that ERISA §502(a)(1)(B)’s pre-
emptive force mirrored the pre-emptive force of LMRA
§301. Since LMRA §301 converts state causes of action
into federal ones for purposes of determining the propriety
of removal, see Avco Corp. v. Machinists, 390 U.S. 557
(1968), so too does ERISA §502(a)(1)(B). Thus, the ERISA
civil enforcement mechanism is one of those provisions with
such “extraordinary pre-emptive power” that it “converts an
ordinary state common law complaint into one stating a fed-
eral claim for purposes of the well-pleaded complaint rule.”
Metropolitan Life, 481 U. S., at 65—-66. Hence, “causes of
action within the scope of the civil enforcement provisions of
§502(a) [are] removable to federal court.” Id., at 66.
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III
A

ERISA §502(a)(1)(B) provides:

“A civil action may be brought—(1) by a participant or
beneficiary—. . . (B) to recover benefits due to him under
the terms of his plan, to enforce his rights under the
terms of the plan, or to clarify his rights to future
benefits under the terms of the plan.” 29 U.S.C.
§1132(a)(1)(B).

This provision is relatively straightforward. If a participant
or beneficiary believes that benefits promised to him under
the terms of the plan are not provided, he can bring suit
seeking provision of those benefits. A participant or bene-
ficiary can also bring suit generically to “enforce his rights”
under the plan, or to clarify any of his rights to future bene-
fits. Any dispute over the precise terms of the plan is re-
solved by a court under a de novo review standard, unless
the terms of the plan “giv[e] the administrator or fiduciary
discretionary authority to determine eligibility for benefits
or to construe the terms of the plan.” Firestone Tire &
Rubber Co. v. Bruch, 489 U. S. 101, 115 (1989).

It follows that if an individual brings suit complaining of a
denial of coverage for medical care, where the individual is
entitled to such coverage only because of the terms of an
ERISA-regulated employee benefit plan, and where no legal
duty (state or federal) independent of ERISA or the plan
terms is violated, then the suit falls “within the scope of”
ERISA §502(a)(1)(B). Metropolitan Life, supra, at 66. In
other words, if an individual, at some point in time, could
have brought his claim under ERISA §502(a)(1)(B), and
where there is no other independent legal duty that is impli-
cated by a defendant’s actions, then the individual’s cause of
action is completely pre-empted by ERISA §502(a)(1)(B).
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To determine whether respondents’ causes of action fall
“within the scope” of ERISA §502(a)(1)(B), we must examine
respondents’ complaints, the statute on which their claims
are based (the THCLA), and the various plan documents.
Davila alleges that Aetna provides health coverage under his
employer’s health benefits plan. App. H to Pet. for Cert. in
No. 02-1845, p. 67a, §11. Davila also alleges that after his
primary care physician prescribed Vioxx, Aetna refused to
pay for it. Id., at 67a, §12. The only action complained of
was Aetna’s refusal to approve payment for Davila’s Vioxx
prescription. Further, the only relationship Aetna had with
Davila was its partial administration of Davila’s employer’s
benefit plan. See App. JA-25, JA-31, JA-39 to JA-40,
JA-45 to JA-48, JA-108.

Similarly, Calad alleges that she receives, as her husband’s
beneficiary under an ERISA-regulated benefit plan, health
coverage from CIGNA. Id., at JA-184, §17. She alleges
that she was informed by CIGNA, upon admittance into a
hospital for major surgery, that she would be authorized to
stay for only one day. Id., at JA-184, §18. She also alleges
that CIGNA, acting through a discharge nurse, refused to
authorize more than a single day despite the advice and rec-
ommendation of her treating physician. Id., at JA-185,
1920, 21. Calad contests only CIGNA’s decision to refuse
coverage for her hospital stay. Id., at JA-185, §20. And,
as in Davila’s case, the only connection between Calad and
CIGNA is CIGNA’s administration of portions of Calad’s
ERISA-regulated benefit plan. Id., at JA-219 to JA-221.

It is clear, then, that respondents complain only about de-
nials of coverage promised under the terms of ERISA-
regulated employee benefit plans. Upon the denial of ben-
efits, respondents could have paid for the treatment
themselves and then sought reimbursement through a
§502(a)(1)(B) action, or sought a preliminary injunction, see
Pryzbowski v. U. S. Healthcare, Inc., 245 F. 3d 266, 274 (CA3
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2001) (giving examples where federal courts have issued
such preliminary injunctions).?

Respondents contend, however, that the complained-of ac-
tions violate legal duties that arise independently of ERISA
or the terms of the employee benefit plans at issue in these
cases. Both respondents brought suit specifically under the
THCLA, alleging that petitioners “controlled, influenced,
participated in and made decisions which affected the quality
of the diagnosis, care, and treatment provided” in a manner
that violated “the duty of ordinary care set forth in §§88.001
and 88.002.” App. H to Pet. for Cert. in No. 02-1845, at 69a,
1 18; see also App. JA-187, 128. Respondents contend that
this duty of ordinary care is an independent legal duty.
They analogize to this Court’s decisions interpreting LMRA
§301, 29 U.S.C. §185, with particular focus on Caterpil-
lar Inc. v. Williams, 482 U. S. 386 (1987) (suit for breach of
individual employment contract, even if defendant’s action
also constituted a breach of an entirely separate collective-
bargaining agreement, not pre-empted by LMRA §301).
Because this duty of ordinary care arises independently of
any duty imposed by ERISA or the plan terms, the argu-
ment goes, any civil action to enforce this duty is not within
the scope of the ERISA civil enforcement mechanism.

The duties imposed by the THCLA in the context of these
cases, however, do not arise independently of ERISA or the
plan terms. The THCLA does impose a duty on managed
care entities to “exercise ordinary care when making health
care treatment decisions,” and makes them liable for dam-
ages proximately caused by failures to abide by that duty.

2Respondents also argue that the benefit due under their ERISA-
regulated employee benefit plans is simply the membership in the respec-
tive HMOs, not coverage for the particular medical treatments that are
delineated in the plan documents. See Brief for Respondents 28-30. Re-
spondents did not identify this possible argument in their brief in opposi-
tion to the petitions for certiorari, and we deem it waived. See this
Court’s Rule 15.2.
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§88.002(a). However, if a managed care entity correctly
concluded that, under the terms of the relevant plan, a par-
ticular treatment was not covered, the managed care entity’s
denial of coverage would not be a proximate cause of any
injuries arising from the denial. Rather, the failure of the
plan itself to cover the requested treatment would be the
proximate cause.®> More significantly, the THCLA -clearly
states that “[t]he standards in Subsections (a) and (b) create
no obligation on the part of the health insurance carrier,
health maintenance organization, or other managed care en-
tity to provide to an insured or enrollee treatment which
is not covered by the health care plan of the entity.”
§88.002(d). Hence, a managed care entity could not be sub-
ject to liability under the THCLA if it denied coverage for
any treatment not covered by the health care plan that it
was administering.

Thus, interpretation of the terms of respondents’ benefit
plans forms an essential part of their THCLA claim, and
THCLA liability would exist here only because of petition-
ers’ administration of ERISA-regulated benefit plans. Peti-
tioners’ potential liability under the THCLA in these cases,
then, derives entirely from the particular rights and obliga-
tions established by the benefit plans. So, unlike the state-
law claims in Caterpillar, supra, respondents’ THCLA
causes of action are not entirely independent of the feder-
ally regulated contract itself. Cf. Allis-Chalmers Corp. v.
Lueck, 471 U. S. 202, 217 (1985) (state-law tort of bad-faith
handling of insurance claim pre-empted by LMRA §301,
since the “duties imposed and rights established through the
state tort . . . derive[d] from the rights and obligations estab-
lished by the contract”); Steelworkers v. Rawson, 495 U. S.

3To take a clear example, if the terms of the health care plan specifically
exclude from coverage the cost of an appendectomy, then any injuries
caused by the refusal to cover the appendectomy are properly attributed
to the terms of the plan itself, not the managed care entity that applied
those terms.
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362, 371 (1990) (state-law tort action brought due to alleged
negligence in the inspection of a mine was pre-empted,
as the duty to inspect the mine arose solely out of the
collective-bargaining agreement).

Hence, respondents bring suit only to rectify a wrongful
denial of benefits promised under ERISA-regulated plans,
and do not attempt to remedy any violation of a legal
duty independent of ERISA. We hold that respondents’
state causes of action fall “within the scope of” ERISA
§502(a)(1)(B), Metropolitan Life, 481 U.S., at 66, and are
therefore completely pre-empted by ERISA §502 and re-
movable to federal district court.?

B

The Court of Appeals came to a contrary conclusion for
several reasons, all of them erroneous. First, the Court of
Appeals found significant that respondents “assert a tort
claim for tort damages” rather than “a contract claim for
contract damages,” and that respondents “are not seeking
reimbursement for benefits denied them.” 307 F. 3d, at 309.
But, distinguishing between pre-empted and non-pre-empted
claims based on the particular label affixed to them would
“elevate form over substance and allow parties to evade”
the pre-emptive scope of ERISA simply “by relabeling their
contract claims as claims for tortious breach of contract.”
Allis-Chalmers, supra, at 211. Nor can the mere fact that
the state cause of action attempts to authorize remedies
beyond those authorized by ERISA §502(a) put the cause

4Respondents also argue that ERISA §502(a) completely pre-empts a
state cause of action only if the cause of action would be pre-empted under
ERISA §514(a); respondents then argue that their causes of action do not
fall under the terms of §514(a). But a state cause of action that provides
an alternative remedy to those provided by the ERISA civil enforcement
mechanism conflicts with Congress’ clear intent to make the ERISA mech-
anism exclusive. See Ingersoll-Rand Co. v. McClendon, 498 U. S. 133, 142
(1990) (holding that “[e]ven if there were no express pre-emption [under
ERISA §514(a)]” of the cause of action in that case, it “would be pre-
empted because it conflict[ed] directly with an ERISA cause of action”).
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of action outside the scope of the ERISA civil enforce-
ment mechanism. In Pilot Life, Metropolitan Life, and
Ingersoll-Rand, the plaintiffs all brought state claims that
were labeled either tort or tort-like. See Pilot Life, 481
U. S., at 43 (suit for, inter alia, “‘Tortious Breach of Con-
tract’”); Metropolitan Life, supra, at 61-62 (suit requesting
damages for “mental anguish caused by breach of [the] con-
tract”); Ingersoll-Rand, 498 U. S., at 136 (suit brought under
various tort and contract theories). And, the plaintiffs in
these three cases all sought remedies beyond those author-
ized under ERISA. See Pilot Life, supra, at 43 (compensa-
tory and punitive damages); Metropolitan Life, supra, at 61
(mental anguish); Ingersoll-Rand, supra, at 136 (punitive
damages, mental anguish). And, in all these cases, the
plaintiffs’ claims were pre-empted. The limited remedies
available under ERISA are an inherent part of the “careful
balancing” between ensuring fair and prompt enforcement
of rights under a plan and the encouragement of the creation
of such plans. Pilot Life, supra, at 55.

Second, the Court of Appeals believed that “the wording
of [respondents’] plans is immaterial” to their claims, as
“they invoke an external, statutorily imposed duty of ‘ordi-
nary care.”” 307 F. 3d, at 309. But as we have already dis-
cussed, the wording of the plans is certainly material to their
state causes of action, and the duty of “ordinary care” that
the THCLA creates is not external to their rights under
their respective plans.

Ultimately, the Court of Appeals rested its decision on one
line from Rush Prudential. There, we described our hold-
ing in Ingersoll-Rand as follows: “[Wlhile state law dupli-
cated the elements of a claim available under ERISA, it con-
verted the remedy from an equitable one under §1132(a)(3)
(available exclusively in federal district courts) into a legal
one for money damages (available in a state tribunal).” 536
U.S.,at 379. The point of this sentence was to describe why
the state cause of action in Ingersoll-Rand was pre-empted
by ERISA §502(a): It was pre-empted because it attempted
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to convert an equitable remedy into a legal remedy. No-
where in Rush Prudential did we suggest that the pre-
emptive force of ERISA §502(a) is limited to the situation in
which a state cause of action precisely duplicates a cause of
action under ERISA §502(a).

Nor would it be consistent with our precedent to conclude
that only strictly duplicative state causes of action are pre-
empted. Frequently, in order to receive exemplary dam-
ages on a state claim, a plaintiff must prove facts beyond
the bare minimum necessary to establish entitlement to an
award. Cf. Allis-Chalmers, 471 U. S., at 217 (bad-faith re-
fusal to honor a claim needed to be proved in order to re-
cover exemplary damages). In order to recover for mental
anguish, for instance, the plaintiffs in Ingersoll-Rand and
Metropolitan Life would presumably have had to prove the
existence of mental anguish; there is no such element in an
ordinary suit brought under ERISA §502(a)(1)(B). See
Ingersoll-Rand, supra, at 136; Metropolitan Life, supra,
at 61. This did not save these state causes of action from
pre-emption. Congress’ intent to make the ERISA civil en-
forcement mechanism exclusive would be undermined if
state causes of action that supplement the ERISA §502(a)
remedies were permitted, even if the elements of the state
cause of action did not precisely duplicate the elements of an
ERISA claim.

C

Respondents also argue—for the first time in their brief
to this Court—that the THCLA is a law that regulates insur-
ance, and hence that ERISA §514(b)(2)(A) saves their causes
of action from pre-emption (and thereby from complete pre-
emption).” This argument is unavailing. The existence of

SERISA §514(b)(2)(A), 29 U.S.C. §1144(b)(2)(A), reads, as relevant:

“[Nlothing in this subchapter shall be construed to exempt or relieve any
person from any law of any State which regulates insurance, banking,
or securities.”
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a comprehensive remedial scheme can demonstrate an “over-
powering federal policy” that determines the interpretation
of a statutory provision designed to save state law from
being pre-empted. Rush Prudential, 536 U.S., at 375.
ERISA’s civil enforcement provision is one such example.
See 1bid.

As this Court stated in Pilot Life, “our understanding of
[§514(b)(2)(A)] must be informed by the legislative intent
concerning the civil enforcement provisions provided by
ERISA §502(a), 29 U. S. C. §1132(a).” 481 U.S.,at 52. The
Court concluded that “[t]he policy choices reflected in the
inclusion of certain remedies and the exclusion of others
under the federal scheme would be completely undermined
if ERISA-plan participants and beneficiaries were free to ob-
tain remedies under state law that Congress rejected in
ERISA.” Id., at 54. The Court then held, based on

“the common-sense understanding of the saving clause,
the McCarran-Ferguson Act factors defining the busi-
ness of insurance, and, most importantly, the clear ex-
pression of congressional intent that ERISA’s civil en-
forcement scheme be exclusive, . . . that [the plaintiff’s]
state law suit asserting improper processing of a claim
for benefits under an ERISA-regulated plan is not saved
by §514(b)(2)(A).” Id., at 57 (emphasis added).

Pilot Life’s reasoning applies here with full force. Allow-
ing respondents to proceed with their state-law suits would
“pose an obstacle to the purposes and objectives of Con-
gress.” Id., at 52. As this Court has recognized in both
Rush Prudential and Pilot Life, ERISA §514(b)(2)(A) must
be interpreted in light of the congressional intent to create
an exclusive federal remedy in ERISA §502(a). Under ordi-
nary principles of conflict pre-emption, then, even a state law
that can arguably be characterized as “regulating insurance”
will be pre-empted if it provides a separate vehicle to assert
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a claim for benefits outside of, or in addition to, ERISA’s
remedial scheme.
v

Respondents, their amict, and some Courts of Appeals
have relied heavily upon Pegram v. Herdrich, 530 U. S. 211
(2000), in arguing that ERISA does not pre-empt or com-
pletely pre-empt state suits such as respondents’. They
contend that Pegram makes it clear that causes of action
such as respondents’ do not “relate to [an] employee benefit
plan,” ERISA §514(a), 29 U.S. C. §1144(a), and hence are
not pre-empted. See Brief for Respondents 35-38; Cicio v.
Does, 321 F. 3d 83, 100-104 (CA2 2003), cert. pending sub
nom. Vytra Healthcare v. Cicio, No. 03—69 [REPORTER’S
NOTE: See post, p. 933]; see also Land v. CIGNA Healthcare
of Fla., 339 F. 3d 1286, 1292-1294 (CA11 2003).

Pegram cannot be read so broadly. In Pegram, the plain-
tiff sued her physician-owned-and-operated HMO (which pro-
vided medical coverage through plaintiff’s employer pursu-
ant to an ERISA-regulated benefit plan) and her treating
physician, both for medical malpractice and for a breach of
an ERISA fiduciary duty. See 530 U.S., at 215-216. The
plaintiff’s treating physician was also the person charged
with administering plaintiff’s benefits; it was she who de-
cided whether certain treatments were covered. See id., at
228. We reasoned that the physician’s “eligibility decision
and the treatment decision were inextricably mixed.” Id.,
at 229. We concluded that “Congress did not intend [the
defendant HMO] or any other HMO to be treated as a fidu-
ciary to the extent that it makes mixed eligibility decisions
acting through its physicians.” Id., at 231.

A benefit determination under ERISA, though, is gener-
ally a fiduciary act. See Bruch, 489 U.S., at 111-113. “At
common law, fiduciary duties characteristically attach to de-
cisions about managing assets and distributing property to
beneficiaries.” Pegram, supra, at 231; cf. 2A A. Scott &
W. Fratcher, Law of Trusts §§182, 183 (4th ed. 1987);
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G. Bogert & G. Bogert, Law of Trusts & Trustees §541 (rev.
2d ed. 1993). Hence, a benefit determination is part and par-
cel of the ordinary fiduciary responsibilities connected to the
administration of a plan. See Varity Corp. v. Howe, 516
U. S. 489, 512 (1996) (relevant plan fiduciaries owe a “fidu-
ciary duty with respect to the interpretation of plan docu-
ments and the payment of claims”). The fact that a benefits
determination is infused with medical judgments does not
alter this result.

Pegram itself recognized this principle. Pegram, in high-
lighting its conclusion that “mixed eligibility decisions” were
not fiduciary in nature, contrasted the operation of “[t]radi-
tional trustees administer[ing] a medical trust” and “physi-
cians through whom HMOs act.” 530 U. S., at 231-232. A
traditional medical trust is administered by “paying out
money to buy medical care, whereas physicians making
mixed eligibility decisions consume the money as well.”
Ibid. And, significantly, the Court stated that “[p]rivate
trustees do not make treatment judgments.” Id., at 232.
But a trustee managing a medical trust undoubtedly must
make administrative decisions that require the exercise of
medical judgment. Petitioners are not the employers of re-
spondents’ treating physicians and are therefore in a some-
what analogous position to that of a trustee for a traditional
medical trust.’

5Both Pilot Life and Metropolitan Life support this understanding.
The plaintiffs in Pilot Life and Metropolitan Life challenged disability
determinations made by the insurers of their ERISA-regulated employee
benefit plans. See Pilot Life Ins. Co. v. Dedeawx, 481 U. S. 41, 43 (1987);
Metropolitan Life Ins. Co. v. Taylor, 481 U. S. 58, 61 (1987). A disability
determination often involves medical judgments. See, e. g., ibid. (plaintiff
determined not to be disabled only after a medical examination under-
taken by one of his employer’s physicians). Yet, in both Pilot Life and
Metropolitan Life, the Court held that the causes of action were pre-
empted. Cf. Black & Decker Disability Plan v. Nord, 538 U. S. 822 (2003)
(discussing “treating physician” rule in the context of disability determina-
tions made by ERISA-regulated disability plans).
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ERISA itself and its implementing regulations confirm
this interpretation. ERISA defines a fiduciary as any per-
son “to the extent . . . he has any discretionary author-
ity or discretionary responsibility in the administration of
[an employee benefit] plan.” §3(21)(A)(iii), 29 U. S. C.
§1002(21)(A)({ii). When administering employee benefit
plans, HMOs must make discretionary decisions regarding
eligibility for plan benefits, and, in this regard, must be
treated as plan fiduciaries. See Varity Corp., supra, at 511
(plan administrator “engages in a fiduciary act when making
a discretionary determination about whether a claimant is
entitled to benefits under the terms of the plan documents”).
Also, ERISA §503, which specifies minimum requirements
for a plan’s claim procedure, requires plans to “afford a rea-
sonable opportunity to any participant whose claim for bene-
fits has been denied for a full and fair review by the appro-
priate named fiduciary of the decision denying the claim.”
29 U.S.C. §1133(2). This strongly suggests that the ulti-
mate decisionmaker in a plan regarding an award of benefits
must be a fiduciary and must be acting as a fiduciary when
determining a participant’s or beneficiary’s claim. The rele-
vant regulations also establish extensive requirements to en-
sure full and fair review of benefit denials. See 29 CFR
§2560.503-1 (2003). These regulations, on their face, apply
equally to health benefit plans and other plans, and do not
draw distinctions between medical and nonmedical benefits
determinations. Indeed, the regulations strongly imply
that benefits determinations involving medical judgments
are, just as much as any other benefits determinations, ac-
tions by plan fiduciaries. See, e.g., §2560.503-1(h)(3)(ii).
Classifying any entity with discretionary authority over ben-
efits determinations as anything but a plan fiduciary would
thus conflict with ERISA’s statutory and regulatory scheme.

Since administrators making benefits determinations, even
determinations based extensively on medical judgments, are
ordinarily acting as plan fiduciaries, it was essential to Pe-
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gram’s conclusion that the decisions challenged there were
truly “mixed eligibility and treatment decisions,” 530 U. S.,
at 229, 1. e., medical necessity decisions made by the plain-
tiff’s treating physician qua treating physician and qua bene-
fits administrator. Put another way, the reasoning of Pe-
gram “only make[s] sense where the underlying negligence
also plausibly constitutes medical maltreatment by a party
who can be deemed to be a treating physician or such a phy-
sician’s employer.” Cicio, 321 F. 3d, at 109 (Calabresi, J.,
dissenting in part). Here, however, petitioners are neither
respondents’ treating physicians nor the employers of re-
spondents’ treating physicians. Petitioners’ coverage deci-
sions, then, are pure eligibility decisions, and Pegram is not
implicated.
v

We hold that respondents’ causes of action, brought to
remedy only the denial of benefits under ERISA-regulated
benefit plans, fall within the scope of, and are completely
pre-empted by, ERISA §502(a)(1)(B), and thus removable to
federal district court. The judgment of the Court of Ap-
peals is reversed, and the cases are remanded for further
proceedings consistent with this opinion.”

It is so ordered.

"The United States, as amicus, suggests that some individuals in re-
spondents’ positions could possibly receive some form of “make-whole”
relief under ERISA §502(a)(3). Brief for United States as Amicus Cu-
riae 27, n. 13. However, after their respective District Courts denied
their motions for remand, respondents had the opportunity to amend their
complaints to bring expressly a claim under ERISA §502(a). Respond-
ents declined to do so; the District Courts therefore dismissed their com-
plaints with prejudice. See App. JA-147 to JA-148; id., at JA-298; App.
B to Pet. for Cert. in No. 02-1845, pp. 34a—35a; App. B to Pet. for Cert. in
No. 03-83, p. 40a. Respondents have thus chosen not to pursue any
ERISA claim, including any claim arising under ERISA §502(a)(3). The
scope of this provision, then, is not before us, and we do not address it.
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GINSBURG, J., concurring

JUSTICE GINSBURG, with whom JUSTICE BREYER joins,
concurring.

The Court today holds that the claims respondents as-
serted under Texas law are totally preempted by §502(a)
of the Employee Retirement Income Security