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system as authorized under §§430.210(c),
430.312(c), and 430.403(e).

(3) OPM will notify the head of the
agency at least 30 calendar days in ad-
vance of the suspension and the rea-
son(s) for the suspension, as well as
any expected corrective action. Upon
such notice, and until its system cer-
tification is reinstated, the agency
must set a senior executive’s rate of
basic pay under 56 CFR part 534, subpart
D, when effective, at a rate that does
not exceed the rate for level III of the
Executive Schedule. While -certifi-
cation is suspended, an agency must
limit aggregate compensation received
in a calendar year by a senior employee
to the rate for level I of the Executive
Schedule. Pay adjustments, cash
awards, and levels of pay in effect prior
to that notice will remain in effect un-
less OPM finds that any such decision
and subsequent action was in violation
of law, rule, or regulation.

(4) OPM, with OMB concurrence, may
reinstate an agency’s suspended certifi-
cation only after the agency has taken
appropriate corrective action.

(5) OPM may reinstate the certifi-
cation of an appraisal system that has
been automatically suspended under
paragraph (h)(2) of this section upon
the agency’s compliance with the ap-
plicable OPM-mandated corrective ac-
tion(s).
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perform-

§432.101 Statutory authority.

This part applies to reduction in
grade and removal of employees cov-
ered by the provisions of this part
based solely on performance at the un-

5 CFR Ch. | (1-1-06 Edition)

acceptable level. 5 U.S.C. 4305 author-
izes the Office of Personnel Manage-
ment to prescribe regulations to carry
out the purposes of title 5, chapter 43,
United States Code, including 5 U.S.C.
4303, which covers agency actions to re-
duce in grade or remove employees for
unacceptable performance. (The provi-
sions of 5 U.S.C. 7501 et seq., may also
be used to reduce in grade or remove
employees. See part 752 of this chap-
ter.)

[568 FR 65533, Dec. 15, 1993]

§432.102 Coverage.

(a) Actions covered. This part covers
reduction in grade and removal of em-
ployees based on unacceptable perform-
ance.

(b) Actions excluded. This part does
not apply to:

(1) The reduction in grade of a super-
visor or manager who has not com-
pleted the probationary period under 5
U.S.C. 3321(a)(2) if such a reduction is
based on supervisory or managerial
performance and the reduction is to
the grade held immediately before be-
coming a supervisor or manager in ac-
cordance with 5 U.S.C. 3321(b);

(2) The reduction in grade or removal
of an employee in the competitive serv-
ice who is serving a probationary or
trial period under an initial appoint-
ment;

(3) The reduction in grade or removal
of an employee in the competitive serv-
ice serving in an appointment that re-
quires no probationary or trial period
who has not completed 1 year of cur-
rent continuous employment in the
same or similar position under other
than a temporary appointment limited
to 1 year or less;

(4) The reduction in grade or removal
of an employee in the excepted service
who has not completed 1 year of cur-
rent continuous employment in the
same or similar positions;

(5) An action imposed by the Merit
Systems Protection Board under the
authority of 5 U.S.C. 1206;

(6) An action taken under 5 U.S.C.
7521 against an administrative law
judge;

(7) An action taken under 5 U.S.C.
7532 in the interest of national secu-
rity;
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(8) An action taken under a provision
of statute, other than one codified in
title 5 of the U.S. Code, which excepts
the action from the provisions of title
5 of the U.S. Code;

(9) A removal from the Senior Execu-
tive Service to a civil service position
outside the Senior Executive Service
under part 359 of this chapter;

(10) A reduction-in-force governed by
part 351 of this chapter;

(11) A voluntary action by the em-
ployee;

(12) A performance-based action
taken under part 752 of this chapter;

(13) An action that terminates a tem-
porary or term promotion and returns
the employee to the position from
which temporarily promoted, or to a
different position of equivalent grade
and pay if the agency informed the em-
ployee that it was to be of limited du-
ration;

(14) A termination in accordance
with terms specified as conditions of
employment at the time the appoint-
ment was made; and

(15) An involuntary retirement be-
cause of disability under part 831 of
this chapter.

(c) Agencies covered. This part applies
to:

(1) The executive departments listed
at 5 U.S.C. 101;

(2) The military departments listed
at 5 U.S.C. 102;

(3) Independent establishments in the
executive branch as described at 5
U.S.C. 104, except for a Government
corporation; and

(4) The Government Printing Office.

(d) Agencies excluded. This part does
not apply to:

(1) A Government corporation;

(2) The Central Intelligence Agency;

(3) The Defense Intelligence Agency;

(4) The National Security Agency;

(5) Any executive agency or unit
thereof which is designated by the
President and the principal function of
which is the conduct of foreign intel-
ligence or counterintelligence activi-
ties;

(6) The General Accounting Office;

(7) The U.S. Postal Service; and

(8) The Postal Rate Commission.

(e) Employees covered. This part ap-
plies to individuals employed in or

§432.102

under a covered agency as specified at
§432.102(c) except as listed in §432.102(f).

(f) Employees excluded. This part does
not apply to:

(1) An employee in the competitive
service who is serving a probationary
or trial period under an initial appoint-
ment;

(2) An employee in the competitive
service serving in an appointment that
requires no probationary or trial pe-
riod, who has not completed 1 year of
current continuous employment in the
same or similar positions under other
than a temporary appointment limited
to 1 year or less;

(3) An employee in the excepted serv-
ice who has not completed 1 year of
current continuous employment in the
same or similar positions;

(4) An employee outside the United
States who is paid in accordance with
local native prevailing wage rates for
the area in which employed;

(5) An individual in the Foreign Serv-
ice of the United States;

(6) An employee who holds a position
with the Veterans Health Administra-
tion which has been excluded from the
competitive service by or under a pro-
vision of title 38, United States Code,
unless such employee was appointed to
such a position under section 7401(3) of
title 38;

(7) An administrative law judge ap-
pointed under 5 U.S.C. 3105;

(8) An individual in the Senior Execu-
tive Service;

(9) An individual appointed by the
President;

(10) An employee occupying a posi-
tion in Schedule C as authorized under
part 213 of this chapter;

(11) A reemployed annuitant;

(12) A technician in the National
Guard described in 5 U.S.C. 8337(h)(1),
employed under section 709(b) of title
32;

(13) An individual occupying a posi-
tion in the excepted service for which
employment is not reasonably expected
to exceed 120 calendar days in a con-
secutive 12 month period; and

(14) A manager or supervisor re-
turned to his or her previously held
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§432.103

grade pursuant to 5 U.S.C. 3321 (a)(2)
and (b).

[64 FR 26179, June 21, 1989, as amended at 57
FR 10125, Mar. 24, 1992; 57 FR 20042, May 11,
1992; 58 FR 13192, Mar. 10, 1993; 58 FR 65533,
Dec. 15, 1993]

§432.103 Definitions.

For the purpose of this part—

(a) Acceptable performance means per-
formance that meets an employee’s
performance requirement(s) or stand-
ard(s) at a level of performance above
“‘unacceptable’” in the critical ele-
ment(s) at issue.

(b) Critical element means a work as-
signment or responsibility of such im-
portance that unacceptable perform-
ance on the element would result in a
determination that an employee’s over-
all performance is unacceptable.

(c) Current continuous employment
means a period of employment or serv-
ice immediately preceding an action
under this part in the same or similar
positions without a break in Federal
civilian employment of a workday.

(d) Opportunity to demonstrate accept-
able performance means a reasonable
chance for the employee whose per-
formance has been determined to be
unacceptable in one or more critical
elements to demonstrate acceptable
performance in the critical element(s)
at issue.

(e) Reduction in grade means the in-
voluntary assignment of an employee
to a position at a lower classification
or job grading level.

(f) Removal means the involuntary
separation of an employee from em-
ployment with an agency.

(g) Similar positions mean positions in
which the duties performed are similar
in nature and character and require
substantially the same or similar
qualifications, so that the imcumbents
could be interchanged without signifi-
cant training or undue interruption to
the work.

(h) Unacceptable performance means
performance of an employee that fails
to meet established performance stand-
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ards in one or more critical elements of
such employee’s position.

[64 FR 26179, June 21, 1989, as amended at 54
FR 49076, Nov. 29, 1989; 55 FR 25950, June 26,
1990; 57 FR 23045, June 1, 1992; 57 FR 60717,
Dec. 22, 1992; 58 FR 65534, Dec. 15, 1993; 60 FR
43946, Aug. 23, 1995]

§432.104 Addressing unacceptable per-
formance.

At any time during the performance
appraisal cycle that an employee’s per-
formance is determined to be unaccept-
able in one or more critical elements,
the agency shall notify the employee of
the critical element(s) for which per-
formance is unacceptable and inform
the employee of the performance re-
quirement(s) or standard(s) that must
be attained in order to demonstrate ac-
ceptable performance in his or her po-
sition. The agency should also inform
the employee that unless his or her
performance in the critical element(s)
improves to and is sustained at an ac-
ceptable level, the employee may be re-
duced in grade or removed. For each
critical element in which the employ-
ee’s performance is unacceptable, the
agency shall afford the employee a rea-
sonable opportunity to demonstrate ac-
ceptable performance, commensurate
with the duties and responsibilities of
the employee’s position. As part of the
employee’s opportunity to demonstrate
acceptable performance, the agency
shall offer assistance to the employee
in improving unacceptable perform-
ance.

[656 FR 25950, June 26, 1990, as amended at 58
FR 65534, Dec. 15, 1993]

§432.105 Proposing and taking action
based on unacceptable perform-
ance.

(a) Proposing action based on unaccept-
able performance. (1) Once an employee
has been afforded a reasonable oppor-
tunity to demonstrate acceptable per-
formance pursuant to §432.104, an agen-
cy may propose a reduction-in-grade or
removal action if the employee’s per-
formance during or following the op-
portunity to demonstrate acceptable
performance is unacceptable in 1 or
more of the critical elements for which
the employee was afforded an oppor-
tunity to demonstrate acceptable per-
formance.
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