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THE COMPTROLLER GENERAL

DECISION OQF THE UNITED S8TATES
WASHINGTON, 0D.c. 20548
FILE: B-206272.5 pATE: March 26,1985
MATTER OF: Civic Action Institute Claim for Cost
Overruns Resulting from Cooperative Agree-
ments with HUD
DIGEST:

Civic Action Institute incurred costs in
excess of agreed Federal share of cooperative
agreements which stated that costs over agreed
amount would be borne by the Institute. The
Department of Housing and Urban Development
has decided not to amend the agreements to
increase the Federal share of the costs,

Claim is denied since Government has no legal
liability for payment of additional costs.

The president of the Civic Action Institute (CAI) by
letter dated October 10, 1984, submitted a claim to this
Office for $13,250 in connection with cooperative agreements
between CAI and the Department of Housing and Urban Develop-~
ment (HUD). He outlines the claim as follows:

"Cooperative Amount
Agreement Reason for claim due
ca-~0010 Excess drawdown because indirect ($9,292)
costs were less than projected
HA-6348 Cost overrun due to HUD-forced 5,524
extension of agreement
HA-6515 Cost overrun solely attributable 17,674
to higher indirect costs than
budgeted
Interest earned on excess monthly (656)

drawdown on HA~6348 and HA-6515
Net claim $13,250"
For the reasons discussed below, we conclude that CAI
is not entitled to receive $13,250 because of additional

costs under Cooperative Agreements HA-6348 and HA-6515, with
HUD,
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Under Cooperative Agreement HA-6348, May 30, 1980, CAI
was to conduct six workshops on neighborhood-based technol-
ogy, with Federal cost reimbursement of $100,000. Work on
the cooperative agreement was completed on March 31, 1981,
The final audited costs were $105,524, CAI requested an
additional payment of $5,524 because the overrun was caused
by an "arbitrary change of the ground rules" by HUD person-
nel. According to CAI, HUD insistence on relocating the
final workshop, necessitating a no-cost extension of the
cooperative agreement, resulted in the additional costs.

HUD accepted all costs up to the agreement value of
$100,000 but refused to pay the additional $5,524 because it
is not required to do so under HA-6348. It has declined to
exercise agency discretion to provide the additional funds.

An additional $17,674 is claimed by CAI under Coopera-
tive Agreement HA-6515, October 24, 1979, The final award
amount was for $520,578, but total costs were $538,252,
$17,674 over the amount stipulated in the agreement for
which work was completed on October 31, 1981. According to
CAl, the additional costs were caused by extra overhead
costs incurred because the Institute's operations were
declining and the overhead had to be spread over a shrinking
base. '

Based on the provisions of the cooperative agreement,
HUD has denied payment for the amount claimed which is in
excess of the award amount. As in the case of HA-6348, its
position is that there is no contractual liability for addi-
tional payment and it will not voluntarily make this pay-
ment. According to CAI's president, basic fairness should
require the acceptance of both claims,

The total of the claims under both cooperative agree-
ments is $23,198. However, CAI concedes it owes HUD $9,292
under Cooperative Agreement CA~0010 for excess drawdown of
funds because indirect costs were less than projected, and
$656 of interest earned on excess monthly drawdowns on
HA-6348 and HA-6515. Accordingly, CAI has reduced its total
claim to $13,250,

Cooperative Agreement HA-6348 states that--"the CP
[Cooperating Party] shall be reimbursed for costs incurred
in the performance of work hereunder in an amount not-to-
exceed $100,000. 1In the event the CP incurs costs in excess
of this amount, such excess shall be borne by the CP."
Article III. Cooperative Agreement HA-6515 contains a simi-
lar article except that the costs are limited to $520,578.
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General provisions applicable to grants and cooperative
agreements issued by HUD were made part of the CAI coopera-
tive agreements. Paragraph 10b provides that--

"yuD shall not be obligated to reimburse
the recipient for outlays (costs) in excess
of the Federally funded amount of the instru-
ment unless and until the G/CAO [Grant/Co-
operative Agreement Officer] executes an
amendment to the instrument which increases
the Federally funded amount.* * *"

Paragraph 11 (Closeout Procedures) states that the "G/CAO
shall make a settlement for any upward or downward adjust-
ments to the Federal share of costs after these reports
[financial and other datal are received." Paragraph
11b(4).

In accord with our usual procedure we requested a
report on the cooperative agreements from the Secretary of
HUD. 1In the letter of response, the Assistant Secretary of
HUD indicates that after considering CAI's claims, costs in
excess of the agreement values were disallowed., 1In explana-
tion she states the following:

"As CAI states, paragraph 10b of the
General Provisions (GP) stipulates that 'the
Cooperative Agreement does not obligate HUD
to reimburse the recipient for costs in ex-
cess of the approved amount.' However, HUD
considers retroactive requests on the merits
of the individual cases. Paragraph 11.4 of
the GPs permits discretion by the Cooperative
Agreement Officer (CAO), and based upon re-
view and analysis of available information,
it was the decision of the CAO not to provide
additional funds."

Enclosed with the report was a letter dated July 26,
1984, from the Director, Office of Procurement and Contracts
of HUD to the president of CAI. 1In it the Director sus-
tained the June 14, 1984, final decision of the Cooperative
Agreement Officer not to funda $5,524 unaer HA-6348 and
$17,674 under HA-6515 because the amounts were in excess of
the approved federally-funded amounts for these agreements.
According to the denial, since there were no amendments
increasing the federally-funded amounts, HUD was not obli-
gated to pay the additional costs.,
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HUD declined to amend the two cooperative agreements to
increase CAI's payments. The president of CAI indicates
that the cost overrun in Cooperative Agreement HA-6348 was
caused by a HUD official’'s insistence that a workshop be
relocated from Muncie, Indiana, to Boston, Massachusetts.
According to the president, this caused CAI to agree to a
no-cost extension of the agreement. The workshop was later
held in Buffalo, New York, but there were additional costs
of $5,534. A cost overrun of $17,674 under Cooperative
Agreement HA-6515 resulted from increased overhead expenses
attributed to this agreement because CAI's other operations
had decreased.

Subsequent to the recipt of HUD's report, CAI's claim
was discussed with department officials. Regarding HA-6348,
we were informed that if documentation could be supplied to
show that the workshop relocation was required by HUD and
resulted in extra costs, that claim would be reconsidered,
As to HA-6515, we were told that an audit for the complete
fiscal year ending June 30, 1982, was not done. However,
HUD declined to perform a complete audit since it would be
costly to do so and the agreement maximum had been paid.

It is clear that under Cooperative Agreements HA-6348,
and HA-6515, that CAI expended funds in excess of the agreed
amounts in each case and did not obtain HUD approval of the
expenditures prior to incurring the additional costs. The
terms of the agreements specified that costs in excess of
the agreed amount would be borne by CAI. In the absence of
amendment of the cooperative agreements to increase the
Federal assistance amount, CAI has no contractual right to
the additional amounts which it has claimed.

Upon review of this claim, we do not find that CAI has
demonstrated a legal obligation on the part of the Govern-
ment, since the agreements clearly establish the Institute's
responsibility for costs beyond the Government's agreea
share, and HUD, the agency charged with administering the
agreements, has determinea not to amend the agreements to
increase the Federal share of the costs., In this circum-
stance, since our Office is authorized to settle claims only
on the basis of the Government's legal liability, we must
disallow CAI's claim. See 42 Comp. Gen. 124, 142 (1962) and
B-176615, September 6, 1972,
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Comptroller General
of the United States





