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MATTER OF: C i v i c  A c t i o n  I n s t i t u t e  C l a i m  for Cost . 
O v e r r u n s  R e s u l t i n g  from C o o p e r a t i v e  Agree- 
ments  w i t h  HUD 

OIOEST: 

C i v i c  A c t i o n  I n s t i t u t e  i n c u r r e d  costs i n  
e x c e s s  of agreed Federa l  share of c o o p e r a t i v e  
a g r e e m e n t s  wh ich  s ta ted  t h a t  costs o v e r  agreed 
amount w o u l d  be bo rne  by t h e  I n s t i t u t e ,  The  
Depar tment  of Housing and Urban Development 
h a s  decided n o t  t o  amend t h e  ag reemen t s  t o  
i n c r e a s e  t h e  Federal  share of t h e  costs. 
C l a i m  is  d e n i e d  s i n c e  Government h a s  no l e g a l  
l i a b i l i t y  fo r  payment of a d d i t i o n a l  costs. 

l e t t e r  da ted  October 1 0 ,  1984, s u b m i t t e d  a claim t o  t h i s  
O f f i c e  fo r  $13,250 i n  c o n n e c t i o n  w i t h  c o o p e r a t i v e  ag reemen t s  
between C A I  and t h e  Depar tmen t  of Housing and Urban Develop- 
ment ( H U D ) .  H e  o u t l i n e s  t h e  claim as  follows: 

T h e  p r e s i d e n t  of t h e  C i v i c  A c t i o n  I n s t i t u t e  (CAI) by 

" C o o p e r a t i v e  
A q r  eeme n t Reason for claim 

Amount 
due  

CA-00 10 

HA-6348 

HA-6515 

E x c e s s  drawdown b e c a u s e  i n d i r e c t  ($9,292) 
costs were less t h a n  projected 

C o s t  o v e r r u n  d u e  t o  HUD-forced 5,524 
e x t e n s i o n  of ag reemen t  

Cost o v e r r u n  s o l e l y  a t t r i b u t a b l e  17,674 
t o  h i g h e r  i n d i r e c t  costs t h a n  
budge ted  

I n t e r e s t  e a r n e d  on  e x c e s s  month ly  (656 1 
drawdown o n  HA-6348 and HA-6515 

N e t  claim $13,250" 

F o r  t h e  r e a s o n s  d i s c u s s e d  below, we c o n c l u d e  t h a t  C A I  
is n o t  e n t i t l e d  t o  r e c e i v e  $13,250 because of a d d i t i o n a l  
costs under  C o o p e r a t i v e  Agreements  HA-6348 and HA-6515, w i t h  
HUD . 
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Under  C o o p e r a t i v e  Agreemen t  HA-6348, May 30 ,  1980 ,  C A I  
was t o  c o n d u c t  s i x  w o r k s h o p s  o n  n e i g h b o r h o o d - b a s e d  t e c h n o l -  
o g y ,  w i t h  Federal  cos t  r e i m b u r s e m e n t  of $100 ,000 .  Work o n  
t h e  c o o p e r a t i v e  a g r e e m e n t  was completed o n  March 3 1 ,  1981.  
The  f i n a l  a u d i t e d  costs  were $105 ,524 .  C A I  r e q u e s t e d  a n  
a d d i t i o n a l  paymen t  of $ 5 , 5 2 4  b e c a u s e  t h e  o v e r r u n  was c a u s e d  
by a n  " a r b i t r a r y  c h a n g e  of t h e  g r o u n d  rules" by  HUD p e r s o n -  
n e l .  A c c o r d i n g  t o  C A I ,  HUD i n s i s t e n c e  on  r e l o c a t i n g  t h e  
f i n a l  w o r k s h o p ,  n e c e s s i t a t i n g  a n o - c o s t  e x t e n s i o n  of t h e  
c o o p e r a t i v e  a g r e e m e n t ,  r e s u l t e d  i n  t h e  a d d i t i o n a l  costs .  

HUD accepted a l l  cos t s  u p  to  t h e  a g r e e m e n t  v a l u e  of 
$100,000 b u t  r e f u s e d  to  p a y  t h e  a d d i t i o n a l  $ 5 , 5 2 4  b e c a u s e  i t  
is  n o t  r e q u i r e d  t o  do so u n d e r  HA-6348. I t  h a s  d e c l i n e d  t o  
e x e r c i s e  a g e n c y  d i s c r e t i o n  t o  provide t h e  a d d i t i o n a l  f u n d s .  

An a d d i t i o n a l  $ 1 7 , 6 7 4  is claimed by C A I  u n d e r  Coopera- 
t i v e  Agreemen t  HA-6515, October 2 4 ,  1979 .  The  f i n a l  award 
amount  was for $ 5 2 0 , 5 7 8 ,  b u t  t o t a l  costs were $ 5 3 8 , 2 5 2 ,  
$ 1 7 , 6 7 4  o v e r  t h e  amoun t  s t i p u l a t e d  i n  t h e  a g r e e m e n t  Cor 
w h i c h  work was completed o n  October 31 ,  1981.  A c c o r d i n g  t o  
C A I ,  t h e  a d d i t i o n a l  cos t s  were caused by  e x t r a  o v e r h e a d  
costs i n c u r r e d  b e c a u s e  t h e  I n s t i t u t e ' s  o p e r a t i o n s  were 
d e c l i n i n g  a n d  t h e  o v e r h e a d  h a d  t o  be spread o v e r  a s h r i n k i n g  
base. 

Based o n  t h e  p r o v i s i o n s  o f  t h e  c o o p e r a t i v e  a g r e e m e n t ,  
HUD h a s  d e n i e d  paymen t  fo r  t h e  amount  claimed w h i c h  is i n  
e x c e s s  of t h e  award amount .  A s  i n  t h e  case of HA-6348, i t s  
p o s i t i o n  i s  t h a t  t h e r e  is  no  c o n t r a c t u a l  l i a b i l i t y  for addi- 
t i o n a l  paymen t  a n d  i t  w i l l  n o t  v o l u n t a r i l y  make t h i s  pay-  
ment .  A c c o r d i n g  t o  C A I ' s  p r e s i d e n t ,  b a s i c  f a i r n e s s  s h o u l d  
require  t h e  a c c e p t a n c e  o f  b o t h  claims. 

The  t o t a l  o f  t h e  claims u n d e r  b o t h  c o o p e r a t i v e  agree- 
m e n t s  is  $ 2 3 , 1 9 8 .  However ,  C A I  c o n c e d e s  i t  owes HUD $ 9 , 2 9 2  
u n d e r  C o o p e r a t i v e  Agreemen t  CA-0010 f o r  e x c e s s  drawdown of 
f u n d s  b e c a u s e  i n d i r e c t  costs were less t h a n  projected, and  
$656 of i n t e r e s t  e a r n e d  o n  e x c e s s  m o n t h l y  drawdowns o n  
HA-6348 a n d  HA-6515. A c c o r d i n g l y ,  C A I  h a s  r e d u c e d  i t s  t o t a l  
claim t o  $ 1 3 , 2 5 0 .  

C o o p e r a t i v e  A g r e e m e n t  HA-6348 s t a t e s  t h a t - - " t h e  CP 
[ C o o p e r a t i n g  P a r t y ]  s h a l l  be reimbursed f o r  costs  i n c u r r e d  
i n  t h e  p e r f o r m a n c e  of work  h e r e u n d e r  i n  a n  amount  n o t - t o -  
e x c e e d  $ 1 0 0 , 0 0 0 .  I n  t h e  e v e n t  t h e  CP i n c u r s  costs  i n  excess 
of t h i s  amoun t ,  s u c h  e x c e s s  s h a l l  be b o r n e  by t h e  CP." 
A r t i c l e  111. C o o p e r a t i v e  Agreemen t  HA-6515 c o n t a i n s  a s i m i -  
l a r  a r t i c l e  e x c e p t  t h a t  t h e  costs are l i m i t e d  t o  $520 ,578 .  
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G e n e r a l  p r o v i s i o n s  app l i cab le  t o  g r a n t s  and  c o o p e r a t i v e  
a g r e e m e n t s  i s s u e d  by HUD were made p a r t  o f  t h e  C A I  coopera- 
t i v e  a g r e e m e n t s .  P a r a g r a p h  1 Ob p r o v i d e s  t h a t - -  

"HUD s h a l l  n o t  be o b l i g a t e d  to  r e i m b u r s e  
t h e  r e c i p i e n t  for  o u t l a y s  ( cos t s )  i n  e x c e s s  
o f  t h e  F e d e r a l l y  f u n d e d  amount  o f  t h e  i n s t r u -  
m e n t  u n l e s s  a n d  u n t i l  t h e  G/CAO [Grant /Co-  
o p e r a t i v e  A g r e e m e n t  O f f i c e r ]  e x e c u t e s  a n  
amendment t o  t h e  i n s t r u m e n t  wh ich  i n c r e a s e s  
t h e  F e d e r a l l y  f u n d e d  amount .*  * *I' 

Paragraph  11 ( C l o s e o u t  P r o c e d u r e s )  s t a t e s  t h a t  t h e  "G/CAO 
s h a l l  make a s e t t l e m e n t  f o r  a n y  upward or downward a d j u s t -  
m e n t s  t o  t h e  Federa l  share  o f  costs a f t e r  these reports 
[ f i n a n c i a l  a n d  o ther  d a t a ]  are r e c e i v e d . "  P a r a g r a p h  
1 l b ( 4  1. 

I n  accord w i t h  o u r  u s u a l  p r o c e d u r e  w e  r e q u e s t e d  a 
report o n  t h e  c o o p e r a t i v e  a g r e e m e n t s  f rom t h e  S e c r e t a r y  o f  
HUD. I n  t h e  l e t t e r  o f  r e s p o n s e ,  t h e  A s s i s t a n t  S e c r e t a r y  of 
HUD i n d i c a t e s  t h a t  a f t e r  c o n s i d e r i n g  C A I ' s  claims, costs i n  
e x c e s s  o f  t h e  a g r e e m e n t  v a l u e s  were disallowed. I n  e x p l a n a -  
t i o n  s h e  s t a t e s  t h e  f o l l o w i n g :  

"AS C A I  s t a t e s ,  paragraph 1 0 b  o f  t h e  
G e n e r a l  P r o v i s i o n s  ( G P )  s t i p u l a t e s  t h a t  ' t h e  
C o o p e r a t i v e  A g r e e m e n t  does n o t  o b l i g a t e  HUD 
to  r e i m b u r s e  t h e  r e c i p i e n t  for costs i n  ex- 
cess of t h e  a p p r o v e d  a m o u n t . '  However ,  HUD 
c o n s i d e r s  r e t r o a c t i v e  r e q u e s t s  o n  t h e  merits 
of t h e  i n d i v i d u a l  cases. P a r a g r a p h  11.4 of 
t h e  G P s  permits d i s c r e t i o n  by t h e  C o o p e r a t i v e  
Agreemen t  O f f i c e r  ( C A O ) ,  a n d  based upon re- 
v i e w  a n d  a n a l y s i s  o f  a v a i l a b l e  i n f o r m a t i o n ,  
i t  was t h e  d e c i s i o n  of t h e  CAO n o t  t o  p r o v i d e  
add it  i o n a l  f u n d s .  I' 

E n c l o s e d  w i t h  t h e  repor t  was a l e t t e r  dated J u l y  26 ,  
1 9 8 4 ,  f r o m  t h e  Director,  O f f i c e  o f  P r o c u r e m e n t  a n d  C o n t r a c t s  
of HUD t o  t h e  p r e s i d e n t  o f  C A I .  I n  i t  t h e  Director s u s -  
t a i n e d  t h e  J u n e  1 4 ,  1 9 8 4 ,  f i n a l  d e c i s i o n  o f  t h e  C o o p e r a t i v e  
Agreemen t  O f f i c e r  n o t  t o  f u n d  $ 5 , 5 2 4  u n a e r  HA-6348 a n d  
$ 1 7 , 6 7 4  u n d e r  HA-6515 b e c a u s e  t h e  a m o u n t s  were i n  e x c e s s  o f  
t h e  a p p r o v e d  f e d e r a l l y - f u n d e d  a m o u n t s  for  t h e s e  a g r e e m e n t s .  
A c c o r d i n g  t o  t h e  d e n i a l ,  s i n c e  there were n o  amendments  
i n c r e a s i n g  t h e  f e d e r a l l y - f u n d e d  a m o u n t s ,  HUD was n o t  o b l i -  
g a t e d  t o  p a y  t h e  a d d i t i o n a l  costs.  
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HUD d e c l i n e d  t o  amend t h e  two c o o p e r a t i v e  a g r e e m e n t s  t o  
i n c r e a s e  C A I ' s  p a y m e n t s .  The  p r e s i d e n t  of C A I  i n d i c a t e s  
t h a t  t h e  cost  o v e r r u n  i n  C o o p e r a t i v e  Agreemen t  HA-6348 was 
c a u s e d  by a HUD o f f i c i a l ' s  i n s i s t e n c e  t h a t  a workshop  be 
relocated f r o m  Munc ie ,  I n d i a n a ,  to  B o s t o n ,  M a s s a c h u s e t t s .  
A c c o r d i n g  t o  t h e  p r e s i d e n t ,  t h i s  c a u s e d  C A I  t o  a g r e e  t o  a 
n o - c o s t  e x t e n s i o n  of t h e  a g r e e m e n t .  The  w o r k s h o p  was l a t e r  
h e l d  i n  B u f f a l o ,  N e w  York ,  b u t  t he re  were a d d i t i o n a l  cos t s  
of $ 5 , 5 3 4 .  A cos t  o v e r r u n  of $ 1 7 , 6 7 4  u n d e r  C o o p e r a t i v e  
Agreemen t  HA-6515 r e s u l t e d  from i n c r e a s e d  o v e r h e a d  e x p e n s e s  
a t t r i b u t e d  t o  t h i s  a g r e e m e n t  because C A I ' s  o t h e r  o p e r a t i o n s  
had decreased. 

S u b s e q u e n t  t o  t h e  r e c i p t  of H U D ' s  report ,  C A I ' s  claim 
was d i s c u s s e d  w i t h  d e p a r t m e n t  o f f i c i a l s .  R e g a r d i n g  HA-6348, 
w e  were i n f o r m e d  t h a t  i f  d o c u m e n t a t i o n  c o u l d  be s u p p l i e d  t o  
show t h a t  t h e  workshop r e l o c a t i o n  was r e q u i r e d  by HUD and  
r e s u l t e d  i n  e x t r a  costs ,  t h a t  claim would  be r e c o n s i d e r e d .  
A s  t o  HA-6515, w e  were to ld  t h a t  a n  a u d i t  f o r  t h e  complete 
f i s c a l  y e a r  e n d i n g  J u n e  30 ,  1 9 8 2 ,  was n o t  d o n e .  However,  
HUD d e c l i n e d  t o  perform a complete a u d i t  s i n c e  it would be 
c o s t l y  t o  do so a n d  t h e  a g r e e m e n t  maximum had b e e n  paid.  

I t  is c l ea r  t h a t  u n d e r  C o o p e r a t i v e  A g r e e m e n t s  HA-6348, 
a n d  HA-6515, t h a t  C A I  e x p e n d e d  f u n d s  i n  e x c e s s  of t h e  agreed 
a m o u n t s  i n  each case a n d  d i d  n o t  o b t a i n  HUD a p p r o v a l  of t h e  
e x p e n d i t u r e s  prior t o  i n c u r r i n g  t h e  a d d i t i o n a l  costs. The  
terms of t h e  a g r e e m e n t s  specif ied t h a t  costs  i n  e x c e s s  of 
t h e  agreed amoun t  would  be b o r n e  by C A I .  I n  t h e  a b s e n c e  o f  
amendment of t h e  c o o p e r a t i v e  a g r e e m e n t s  to  i n c r e a s e  t h e  
Federal a s s i s t a n c e  amount ,  C A I  has  no c o n t r a c t u a l  r i g h t  t o  
t h e  a d d i t i o n a l  a m o u n t s  wh ich  i t  has claimed. 

upon  r e v i e w  o f  t h i s  claim, w e  do n o t  f i n d  t h a t  C A I  h a s  
d e m o n s t r a t e d  a l e g a l  o b l i g a t i o n  o n  t h e  p a r t  o f  t h e  Govern-  
m e n t ,  s i n c e  t h e  a g r e e m e n t s  c l e a r l y  e s t a b l i s h  t h e  I n s t i t u t e ' s  
r e s p o n s i b i l i t y  f o r  cos t s  beyond t h e  G o v e r n m e n t ' s  agreed 
share,  a n d  H U D ,  t h e  a g e n c y  c h a r g e d  w i t h  a d m i n i s t e r i n g  t h e  
a g r e e m e n t s ,  has d e t e r m i n e a  n o t  t o  amend t h e  a g r e e m e n t s  t o  
i n c r e a s e  t h e  Federal  share  of t h e  costs.  I n  t h i s  c i r c u m -  
s t a n c e ,  s i n c e  o u r  O f f i c e  is a u t h o r i z e d  to  s e t t l e  claims o n l y  
o n  t h e  bas i s  of t h e  G o v e r n m e n t ' s  l ega l  l i a b i l i t y ,  w e  m u s t  
d isal low C A I ' s  claim. - See 42 Comp.  Gen. 1 2 4 ,  1 4 2  ( 1 9 6 2 )  a n d  
B-176615, S e p t e m b e r  6 ,  1972 .  

Comptroller G e n e r a l  
o f  t h e  U n i t e d  S ta tes  
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