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ARBITRATOR'S FIFTH REPORT ON THE LATE-CLAIM PETITION PROCESS

The Court has held that “all pulative class members sseking permissicn to [ata file
under Saction 5lg) of the Consent Decree zre directzd Lo review the terms of that
provision, as intsrpreted oy the Court and the Arbitratar, If, having reviewed the
requirements for aligibility under Section 5(g), petitioners belisvs tnat thay are entitled 10
late file. peliticners must seek permissicn directly from the Arbilrator, Michzel K. Lewis.”
Pigford v. Veneman, 201 F. Supp. 2d 1532 (D.D.C. May 10, 2002); ses also, Pigicrd v.
Venaman, No. 97 -

$78(D.D.C. Dec. 20, 1998); Pigford v. Veneman, No. €7-13/8 (D.0.C.



Jul. 14, 2000} This is the Arkitrator's fifin semi-annual report on the status of tha review

of lzt2 claims pursuant to Paragraph Sig) of the Consent Degree,

Background

Since Decemoer 20, 1959, the Arbitrator nas had the resporsioility to determins
whether a putative claimant whe missed the Qciolber 12, 1988 deadline may file a late
claim. A putative claimant may file late if he “demonstrates that his failurs to submil a
timaly claim was due to sxiracrdinary circumstancss beyond his control.” Consent Decrae,
95(z)  In the Memorandum Opinion anc Order of Novembar 26 2001, the Court founa
that the Arbitrator's “late-claim petition processes ars more than suificient to ensure thal
Saction 5(g) of tne Consent Decrae 's properly and justly applied anc to assure that fair
process is afforded.” Figford v. Veneman, 173 F. Supp. 2d 28, 4C (D.D.C. 2001). Asa
result, the Court has declared that “it has retained no authority to review the Arbitrator's
rulings on petitions 1o late file. . Nor has it retained authority to control or _review ths
procedures that the Arkitrator emzloys lo reach his decisions.” Pigford v. Vaneman, 2003

11.5. Dist. LEXIS §210. "4 (D D.C. Jun. 4, 2003).

Procasses and Procedures

Forms & Filing
Sinca the issuance of the First Report, there have bzen no changes to the
procedures relating to the filing of a pstition 1o filz a late claim. Approximately 85,900

netitions were filzd by the Septemizer 15, 2000 deadline, and an additional 7,800 putative
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claimants fled pelitcns after that ¢eacline. Fewer than five putative late claimanis have
heen able to convincs the Arbitrastor that tne Facilitator ar tne Arbitrator misrsad the
nastrmark on tneir late claim petition. All other 'ate claims aosimarkad after Seotamber 13,

20C0 have been rejscted.

Categonzation & Research

Since the issuance of the first repors, thers have besn no changes in ine

usa the same criteria in the review process. Currenily, a staff of ninetesn researchers
investigates |ate claim petitions where further researcn is necessary (o make an informesd
decision.

As af the filing of the Fourth Report on June 2, 2003, aperoximaisly 4,300 petitions
remained to be decided, As of the filing of this report 1,700 petitions remain to be
decided. Of the 84,200 petitions trat have been decided, 62,100 were denied and 2,100
were approved. Pelitions remain undecided for two primary reasons: (1) the Arbitrator is
awaiting suppiemental information from the peliticnsr, or (2] researchers have baan Lnatble
to reach the petitioner by tslephcne.  The Arbitrator expects 1o complsie all inftial
decisions by the end of the first quarter of 2004

in the Fourth Report, he Arbitrator discussed tha situation where the parties znd ha
learned that 2 small number of claims were ceposited at a local Alabama post office.
sostarked to reflect a timely filing, but not dalivered to the Claims Facilizaior until 1ong

after the filing ceadline. At that time there was s pending motion oy Class Counsel (o
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reopen all late claims becauss of the mail delays discovered in that one post office in
Alabama. Based in part upon the Arbitrztor's procedurss for dzaling with sucn 2
possibility, the Court declinad te order sush a recpening. Specifically, ths Court held, "in
light of these procedures, the Court sees no reason to direst Mr. Lawis o reopsen all late
claims allecing mail delivery failures or to provide stardarcs for the decision of such

claims.” Pigfard v. \Veneman, 2003 U.3. Dist. LEXIS 9271C, *5{0.0.C. Jun. 4 20C3).

Mo Contacls

In Novemoer 2003, lhe Arbitrator's office notifizd the Facilitator that 2 final greusing
of zppraximately 1 000 petitionsrs had proven impossible to contact via telephans and
would need to be sent a letter, That letter requires petitioners to respond with usdated
contact information within two wesks of the daia of tne letter. Bzsed upcn prior experience
with such leilers. ihe Arhitrator anticipates a 57% tmely rats of reply.  Thosa pstitions,
with updated contact information will be rezssigned to researchers; Inose pstitioners who
resoand that they will net be reachable by telephone will be sent written quastionnaires
hasad on the catsgorization of thair patitions. The Arbirrator will again review the petitions
of those pettioners who do not respend in & timsly mannar o the lettsr prior 1o making
determinations on each of their petitions. At this point, every petitioner who has regquired
an interview Has had his patition assigned to a resesrcner at lzasl cnca. Thus, the
Arsitrator does not anticipats a nead to send any further letters raquesting updated contact

information



Reconsideration

As cescribed in the prior reports, putative claimants whose lziz claim petitions are
deniad may make & writ:en request for reconsideration. The reconsideration process
remains as described in those raports.

Putative claimants have a 80-day window in which to submit a request for
reconsideration.  Approximately 22,500 requssts for reconsideration have bean filec
20400 of which were sent within the 680-day window. As tne numbars indicate, slighly
above cna-ihird of all denizd petitioners have mada timely reguests for reconsideration.
The Facilitator began forwarding the reguesls for reconsiceration to the Arbitratar in
August 2002, The Faciitator will continus to Torward timely raconsideration reguesis as
they ars filed

Requests for rasons.derstion are distrbuted to ressarchars for investigation.
Approximately 17,500 requests for reconsideration have bes=n distributad o researchers.
Tra researchers raview the underlying petition, the infarmation from any interviews with
the patitioner. any previous'y submittsd documentztion, and the information submitiad with
the request for reconsideration. Researcners alse may contact the putative claimant for
further clarification. Upon complating nis or her investigation, each researcher will bs
responsitle for drafting an individuzally tailored response to the requast far reconsidsration
for the Arbitrator’s review. If a pstition remains danied upon reconsideration. that decision

will be final.



Decizicns have besn made in 715 recorsiceration requesis to cate, wilh 8t
requests resulting in approved petitions. An aaditional 13,500 reconsidsration reguests

have been returned by the researchers and are in Various siages of raview

Hesults to Dets

Presented in tabular farm, the status of the late claim procass Tollows balow. A
noted in the Fourth Renart, as of May 27, 2003, the C zims Facilitetor 1= including Late
Clzim Patiion inforrmation in s weekly status report.  In the past, the Arhitratar has
attempted 1o caunt and report Lgpon individl 1al petitioners, whereas the Facilitator reg orts
upon the number of affidavits and requesis for reconsiceration filed. In order to reduce
confusion due to diffsrences (n calculation meihadology, the Arbitratar will use ihe Clams

Facilitator's methodology, aithougn & should be noted that all numbers are skawad

upwsrds cue to individual petitioners filing multiple affidavits and reguesis far

reconsideration.

Approximate numoer of Petitions to File Late Claims: 59,200
Approximate number filed before Sent 15 2000 ) 5,200
Aporoximats number of petitions epproved: 2,100
Approximate number of petitions denied: 52,100
Approximate numbsr of Requests for Reconsideration. 22,500
Aoproximats number filed within 60 days: Z0.4C0
Nurber of reconsideration requests decided: 719
Number of reconsidsralion requests resulting in approval of p=- ition: 86
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Conclusion

Tha Arbitrator's review of late claim petilions is proceeding without difficulty. Tne
Arbitrator remains cognizant of the fact that asproved late claimants must file a corpleted
claim farm with thz Faczilitator 2nd, i found to be gligible, be reviswed by the Adjudicator
{fer a Track A claim) or Arbirstor (7 a Track B claim). The Arbilrator anticipates
complsting initial ravisw of all petitions within three months. Addtionally, the Arbitrater
expects to notify il those wha will have prevailsd on their recuest for reconsideration by
Tid-2004, Detailed latters to be sent to those who do not prevail on their request for

reconsiderstion shauld ke largsly completed by the end of 2204,

Date; Decamber 9, 2003 Respectfully submitted,
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