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Alexander J. Pires, Jr. argued the cause for the appdlants.

Howard S. Scher, Attorney, United States Department of
Justice, argued the cause for the gppellee. Peter D. Keidler,
Assgant Attorney General, United States Department of
Justice, Kenneth L. Wainstein, United States Attorney, and
Robert M. Loeb, Attorney, United States Department of Justice,
were on brief.

Before SenTELLE, HENDERSON and Rocers, Circuit
Judges.

Opinion for the court filed by Circuit Judge HENDERSON.

Separate opinion concurring in part and dissenting in part
filed by Circuit Judge RoGERs.

KAREN LECRAFT HENDERSON, Circuit Judge: This appeal
aises from a longdanding discrimingtion action by black
famers agang the United States Depatment of Agriculture
(Department) dleging racid discrimination in the adminigtration
of federaly-funded credit and benefit programs. The gppellants
are famers whose disrimingtion dams were denied in
adjudications conducted pursuant to a Consent Decree and
whose petitions for review of the adverse adjudications were
rejected as untimely because they were filed after the stipulated
deadlines that the parties negotiated and the court approved in
a Stipulation and Order (S&O). The appdlants chalenge the
digrict court's denia of ther motions for relief from the
dipulated deadlines under Fed. R. Civ. P. 60(b)(5) and the
court’s inherent equitable authority. Because the court did not
abuse its discretion in denying the motions, we affirm its
judgment.

In 1997 a class of black farmers filed this action in the
digrict court dleging radd discrimingtion in violaion of the
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Equd Credit Opportunity Act, 15 U.S.C. 88 1691 et seg.! On
April 14, 1999 the didrict court entered the Consent Decree
which edablished a two-track sysem for resolving the
individud class members claims. Pigford v. Glickman, 185
F.R.D. 82 (D.D.C. 1999), affirmed, 206 F.3d 1212 (D.C. Cir.
2001). Under Track A, a class member with little or no
documentary evidence could submit his dam to an adjudicator
and obtain payment of $50,000 and forgiveness of debt owed the
Department if he proved discrimination by substantid evidence.
Such a dament “has a farly low burden of proof but his
recovery is limited.” Id. a 96. Track B, by contrast, set no
dollar cap on a clamant’s recovery but the clamant must prove
discrimination by a preponderance of the evidence, “a higher
burden of proof.” 1d. A clamant in ether track could file a
petition for review of an adverse decison by the adjudicator
with an independent monitor who “shdl direct the adjudicator
to reexamine the dam if he determines that ‘a clear and
manifet error has occurred’ that is ‘likedy to result in a
fundamental miscarriage of justice” ” Id. a 97 (quoting
Consent Decree 11 12(b)(iii), at 21.

Because the Consent Decree provided no timetable for
seeking review by the monitor, the parties negotiated filing
deadlines which are set out in the S& O entered by the district
court on July 14, 2000. Under the S& O any claimant who had
recaeived an adverse adjudicator decison as of the date of the
S& O had 120 daysfrom that date (i.e., by November 13, 2000)
to file a petition with the monitor. Any clamant who received

The complaint also aleged violaion of the Fifth Amendment to
the United States Constitution, the Administrative Procedure Act, 5
U.S.C. 88 551 et seq., and Title VI of the Civil Rights Act of 1964, 42
U.S.C. 88 2000e et seq., but, according to the district court, “both
sides agree that this case essentidly is brought under the Equa Credit
Opportunity Act.” Pigford v. Glickman, 185 F.R.D. 82, 86 (D.D.C.
1999), affirmed, 206 F.3d 1212 (D.C. Cir. 2001).
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an adverse decision after the S& O’ s date had 120 days from the
date of the adjudication to file a petition. The S&O expresdy
recites. “No extensons of these deadlines will be granted for
any reason.” |d.

On October 31, 2000 the claimants class counse filed a
motion seeking to “redesign” the “unworkable’ petition filing
process, nating that as of that date counsel had filed petitions on
bendf of only 297 of the 3,873 damants requesting filing
assgtance. PIs’ Mot. for Expedited Hearing at 7, 3-4 (filed Oct.
31, 2000). Following a conference with the parties the didtrict
court issued an order on November 8, 2000 directing that, in lieu
of a completed petition for each of the clamants, counsd could
sidy the November 13, 2000 deedline by submiting a
“Regiger of Pditions’ (Register) which amply lised the name
and daim number of each clamant who had sought counsd’s
assgtance in filing a petition for review of an adverse decison
issued as of the S& O date. Pigford v. Glickman, C.A. Nos. 97-
1978, 98-1693 (D.D.C. filed Nov. 8, 2000), 2000 WL 34292618.
The court explained that, while “counsd should be held to the
commitments to which they agreed,” nonethdess “counsd’s
falings should not be vigted on ther clients” Id. a 3, 4, 2000
WL 34292618, a *1. The court further directed that class
counsd file 400 of the Register's petitions by December 15,
2000 and another 400 by the 15th of each month thereafter up to
a find filing date of May 15, 2001. The order recited: “Under
no circumstances shdl the Monitor accept supporting materias
or withdrawals after May 15, 2001.” Id. a 5, 2000 WL
34292618, a *3. In effect, the court doubled the stipulated time
to file a petition for review of an adjudication decided as of the
date of the S& O.

On March 15, 2001 the appellants filed a motion for an order
suspending the May 15, 2001 deadline. The didtrict court held
a daus conference and on April 27, 2001 issued an order
directing “that dl deadlines set forth in the Court's Order of
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November 8, 2000, are suspended until further order of the
Court” pending a scheduled meeting on May 1, 2001 between
class counsd and outsde lawvyers “who migt be able to
assemble ateam of pro bono lawyers to assist class counsdl on
an emergency bass” Pigford v. Veneman, 144 F. Supp. 2d 16,
20 (D.D.C. 2001). In addition, the court ordered thet if, after the
May 1 medting, class counsd decided additional time was
necessary they should file a motion for extenson no later than
May 4, 2001 seiting out a“redidtic” filing schedule.

After the pro bono meding the appelants proposed
extending the filing deadline to September 15, 2001 and the
digtrict court so ordered on May 15, 2001, finding the new
deedline “both redidic and reasonable” in ligt of the
“impressve commitment made by pro bono counsd to assst
Class Counsd.” Pigford v. Veneman, 143 F. Supp. 2d 28, 30
(D.D.C. 2001). The May 15, 2001 order warned that “[u]nder
no circumgances . . . shdl the Monitor accept supporting
materids or withdrawds that are filed after September 15,
2001.” Id. a 31. Class counsd, with pro bono assstarce,
succeeded in filling dl of the remaning petitions by the new
deedline.

On July 19, 2002 class counsd filed a motion seeking relief
under Fed. R. Civ. P. 60(b)(5) or the court’s inherent equitable
authority on behdf of 387 damants whose review petitions had
been rejected as untimdy. On June 2, 2003 the digtrict court
denied the motion, concluding there were no changed
circumstances that judified modifying the S& O deadlines (as
amended). Pigford v. Veneman, 265 F. Supp. 2d 41 (D.D.C.
2003). The clamants moved for reconsderation, which the
digtrict court denied on March 10, 2004. Pigford v. Veneman,
307 F. Supp. 2d 43 (D.D.C. 2004). This apped followed.
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The gppdlants comprise two groups of late-filing damants
(1) those represented by class counsd, now numbering 92, and
some 208 others who ether proceeded pro se or were
represented by lawyers unaffiliated with class counsd. Class
counsel argues on behdf of each group that the didrict court
ered in denying reief from the filing deadlines under either
Rule 60(b)(5) or its inherent equitable power. We review the
didrict court's decison whether to modify a consent order,
ether under Fed. R. Civ. P. 60(b)(5) or pursuant to its inherent
authority, for abuse of discretion. See Rufo v. Inmates of Suffolk
County Jail, 502 U.S. 367, 389 (1992) (Rule 60(b)); Shepherd
v. Am. Broad. Cos., 62 F.3d 1469, 1475 (D.C. Cir. 1995)
(inherent  authority).  We conclude the district court did not
abuse its discretion in denying the gppelants motion for relief.

A. Class Counsel Petitions

The didtrict court denied the appellants motion for relief as
to the 92 petitions filed late by class counsd because the
gopellants faled to demondrate “changed circumstances’ to
warant modifying the S& O schedule under Rule 60(b)(5),
which provides in rdevant part: “On motion and upon such
terms as are jud,, the court may relieve a party or a party’s lega
representative from a find judgment, order, or proceeding for
the folowing reasons. . . . (5) . . . it is no longer equitable that
the judgment should have prospective application . . . .” The
gppellants chdlenge the court’'s Rule 60(b)(5) decison on two
grounds. We address each in turn.

First, the appdlants assert the district court incorrectly
invoked Rule 60(b)(5) because the rule governs only orders that
are find.? The appélants contend that the S& O was not a fina

?Initidly the appellants moved to modify the S& O under Rule
60(b)(5). It was not until their motion for reconsideration that they
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order and that therefore the court should have decided whether
to grat rdief soldy under its inherent equitable authority. See
Enwvtl. Defense Fund, Inc. v. Costle, 636 F.2d 1229, 1240 (D.C.
Cir. 1980) (“The power of a Didrict Court sitting as a court of
equity to modify the terms of a settlement agreement it
previoudy adopted cannot be drawn into question.”). As a
practica matter, it makes little difference whether the didtrict
court resolved the motion under Rule 60 or under its equitable
authority as the standard for each is substantidly the same.
Compare Rufov. Inmates of Suffolk County Jail, 502 U.S. 367,
393 (1992) (under Rule 60(b)(5), “a party seeking modification
of a consent decree must establish that a sgnificant change in
facts or lawv warrants revison of the decree and that the
proposed modification is suitably tallored to the changed
circumstance’), with Envtl. Defense Fund, Inc, 636 F.2d at 1240
(“[Slound exercise of judicid discretion may require that terms
of a consent decree be modified when there has been a
sgnificant change in the circumstances obtaining at the time the
consent decree was entered.”).  Nonetheless, we conclude that
the court correctly invoked Rule 60(b)(5).

The gppelants do not dispute that the Consent Decree itsdf
is find within the meaning of Rule 60(b)(5). See Appélants
Br. at 19. They contend, however, that because the S& O smply
“edablish[es] procedures for enforcing or implementing the

first suggested the S& O was not final and therefore not subject to Rule
60(b). Hedging their bets on appeal, they invoke the court's
jurisdiction either under 28 U.S.C. § 1291, which establishes this
court’s “jurisdiction of appeals from all final decisions of the district
courts of the United States,” or under 28 U.S.C. 8§ 1292(a)(1), which
alows appedls of “[i]nterlocutory orders of the district courts of the
United States . . . granting, continuing, modifying, refusing or
dissolving injunctions, or refusing to dissolve or modify injunctions,
except where a direct review may be had in the Supreme Court.” See
Appellants Br. at 1.
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decreg,” the S&O is “not considered ‘find’ within the meaning
of Rule 60.” 1d. (ating United Satesv. W. Elec. Co., 777 F.2d
23 (D.C. Cir. 1985); Bogard v. Right, 159 F.3d 1060 (7th Cir.
1998)). The authorities the gppellants cite do not support ther
podtion. In Western Elec. this court reviewed the didrict
court's denid of a request for waver from redrictions in a
consent decree based on the didtrict court's decison not to
consder the merits of such a waiver request until a later time
when “ ‘there is subgantid competition in locd tee
communications service” " 777 F.2d a 25 (quoting United
Sates v. W. Elec. Co., 592 F. Supp. 846, 868 (D.D.C. 1984)).
We explained that the district court’s order denying the request
was not “find” “because the district court contemplated further
proceedings before ruling on the requests.” 1d. at 26. Smilaly
in Bogard, the Seventh Circuit concluded that an order that
extended the term of a monitor initidly gppointed for a three-
year term “unless extended by order of this court” was not a
find order because it had “no termination date’ and therefore
“[t]he postjudgment proceeding could drag on for many years
and involve a host of far-reaching orders the consequences of
which could not be undone when (if ever) the postjudgment
proceeding ended with a showing of compliance so complete
that the monitor's services could be dispensed with.” 159 F.3d
at 1062-63. By contradt, the digtrict court’'s S&O fixed final
deadlines for filing petitions with the monitor. See S&O {5, a
4 (“No extensons of these deadlines will be granted for any
reason.”). As with the Consent Decree, which the S&O
supplemented, no further court action was contemplated at the
time the S& O issued. That the S&O was in fact subsequently
modified by the court in response to the gppdlants requests
does not make it any less find. Such modification of a find
order is precisdy what Rule 60(b) contemplates.®

*Because the S&O is a final order subject to Rule 60(b), the
district court’s order denying relief is likewise final so that we have
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Next, the gppellants contend that even if the S&O is a find
order subject to Rule 60(b), the didrict court abused its
discretion in faling to modfy the S&O for changed
circumgtances. Again we disagree.

In the June 2, 2003 order denying the appellants motion for
relief, the digtrict court rejected their contention that “the large
volume of damants requesting assistance with petitions during
a short period of time&’ condituted a changed crcumstance
because it “occurred before, not after, the relevant deadlines
were agreed to by the parties and endorsed by the Court.” 265
F. Supp. 2d at 46 (empheds by court). The court explained:
“The exponentid increase in damants was fully apparent when
plantffs and defendant negotiated and agreed to the July 14,
2000 Stipulation and Order, including its clear provison thet ‘no
extensons of these deadlines will be granted for any reason.” ”
Id. a 46 (quoting (S&O 1 5, at 4)). The appellants do not
quibble with the court’s analysis, see Appdlants Br. at 22, but
contend the court abused its discretion by faling to grant relief
based on four other changed circumstances: (1) the unusualy
high number of clamants with meritorious grounds for review
of thar dam denids (caused by an unusudly high rate of errors
by the adjudicators); (2) the extreme work load borne by the two
gndl class counsd firms because outsde “of counsds
participated only “minimdly” in the review psition filing
(paticularly after the courts March 8, 2001 ruling that
attorney’s fees for monitor review work not be avalable until
after readjudication of reviewed clams produced a “disncentive
to work on the monitor review process,” Appdlants Br. at 24);

appellate jurisdiction under 28 U.S.C. § 1291 rather than under 28
U.S.C. § 1292(a)(1), see supra note 2. See Lasky v. Cont’| Prods.
Corp. 804 F.2d 250, 253 (3d Cir. 1986) (* ‘[I]t is now well established
that orders denying a motion for relief from a judgment under Civil
Rule 60 are final.” ” (quoting 15 C. Wright, A. Miller & E. Cooper,
Federal Practice and Procedure § 3916, at 610-11 (1976)).
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(3) the exhaudtion of class counsd’s funds and credit by March
2, 2001; and (4) the “extra step” created by the Regiger
provison. It is no surprise that the district court did not address
these four changed circumgances in its initid decision as the
gopellants raised them for the firg time in thar motion for
reconsgderation. Compare Pls’ Mem. in Supp. of Mot. for
Rdief at 32-34 (filed July 19, 2002) and Pls’ Reply to Def.'s
Opp'n to Mot. for Relief at 4-7 (filed Nov. 6, 2002) with Fis.’
Mot. for Recons. at 9-16 (filed June 16, 2003). When the court
addressed these newly raised circumstances in the
reconsderaion order, its response was admittedly brief: “The
Court is wdl aware of the circumstances surrounding these
petitions and further elaboration does not change this Court’s
opinion that plantffs have not demondrated changed
circumgtances sufficient to judtify modification of the Court's
Orders under Rule 60(b)(5).” 307 F. Supp. 2d at 48. The
court’'s brevity, however, is undersandable given what had
come before.

To the extent the four new circumstances adversely affected
the petition filing process, the court had dready taken them into
account and provided the appelants with rdief. In response to
class counsd’s October 31, 2000 plea of an unexpectedly high
volume of meritorious review petitions, the court modified the
S&0O on November 8 to permit class counsel to satisfy the
November 13, 2000 filing deadline through the smple Register
liing, a remedy the appelants accepted without complaint.*
When class counsdl sought relief in spring 2001 because of their

“Contrary to the appellants’ characterization, the Register was not
an “extra step” but a substitute step, and a less onerous one, which
relieved class counsel of their commitment to file all petitions by the
November 13, 2001 deadline. The district court therefore reasonably
rejected the notion that the Register was a changed circumstance
warranting relief.
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depleted resources, both financid and human,® the court granted
a four-month extenson until September 15, 2001, by which
deedline dl of the remaning petitions were filed. Given the
digrict court's repeated accommodation of class counsd’s
continuing delinquency, we cannot say the court abused its
discretion in denying the gppellants motion for further rdlief.®

The dissent contends the district court erred in two respects.
Firdt, it argues the court erred in relying on a finding of fact that
the “critical changed circumstances’ occurred before the parties
agreed to the deadline in the S&O. Dissent a 5, 11. We
perceive no such error. The court was correct when it found as
a fact in its June 2, 2003 decison denying relief that “[t]he
exponential increase in claimants was fully apparent when
plaintffs and defendant negotiated and agreed to the July 14,
2000 Stipulation and Order,” 265 F. Supp. 2d at 47, as the

SAfter the court ordered payment of an interim $7 million fee
award on August 4, 2000, class counsel did not seek additional fees
until they moved for athird interim award on January 12, 2001, when
they did not alege any existing financial hardship but only that they
then “face[d] sdignificant hardship based on their financing of the
implementation of the Consent Decree” for which they had “incurred
substantial financial obligations in the form of bank loans.” Mem. in
Supp. of Mot. for Third Award of Atty’s Fees at 3 (filed Jan. 12, 2001)
(emphasis added).

5The court’s abbreviated response on reconsideration may have
been influenced as well by its perception of class counsel's
indifference toward the filing deadlines: “At the April 19 status
conference, Class Counsel made the remarkable admission that they
never had a redidic expectation of meeting the November 13, 2000,
deadline they had negotiated with the government, nor did they have
any intention of meeting the modified May 15, 2001, deadline set by
the Court.” 144 F. Supp. 2d at 18.
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appdlants acknowledge.” The district court was also correct
when it stated in the June 2, 2003 order that “the critical
‘changed circumstance on which plaintiffs rely occurred before,
not after, the rdevant deadlines were agreed to by the parties
and endorsed by the Court.” 265 F. Supp. 2d at 47 (first
emphass added).? The appdlants had argued at that stage that
relief from the deadlines was warranted because of “[t]he
predominant change in circumstances, since the Consent Decree
was approved in 1999, namdy, that “the number of
participants, with or without counsdl, has increased 400-500%,
overwhdming the system set up by the Consent Decree,” PIs’
Reply to Def.’s Opp’'nto Mot. for Relief at 4-5, plainly referring
to the increased number of clamants. It is not a al surprisng
if, as the dissent notes, Dissent at 3, the court's June 2, 2003
order “ignored the key digtinction argued by appdlants in the
motion for reconsderation” of the order, which was filed on
June 16, 2003. Further, as we noted supra, the court had aready
granted rdief from the increase in meritorious petitions when it

"The appellants state in their brief: “In its June 2, 2003 order, the
District Court correctly noted that, as of July 14, 2000 plaintiffs were
aware of the vastly greater number of claimants than originaly had
been anticipated.” Appellants’ Br. at 22.

8Notwithstanding the contrary suggestion in the Dissent at 11, the
only reference to “criticad changed circumstances’ in the
reconsideration decision came when the court repeated the statement
first made in its June 2, 2003 decision to explain (correctly) that the
new argument raised by lawyers who had been “of counsel” when the
S&O was entered—that the S&O “itsdf was a change in
circumstances” because non-class counsel “was not involved in the
decision to negotiate and agree to the deadlines imposed” in
it—likewise suffered from * *the fundamental flaw . . . that the critical
‘changed circumstance’ on which plaintiffs rely occurred before, not
after, the relevant deadlines were agreed to by the parties and endorsed
by the Court.” ” 307 F. Supp. 2d at 49 (quoting 265 F. Supp. 2d at 46).
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edtablished the smplified Register procedure for meeting the
November 13, 2000 filing deadline.

Second, the dissent asserts the didirict court erred as a matter
of law by faling to consder whether class counsd’s failures to
meet the deadlines amounted to an “unforeseen obdstacle
waranting relief.” Dissent a 11. The dissent relies on the
court’sdecison in Pigford v. Veneman, 292 F.3d 918 (D.C. Cir.
2002) (Pigford 1), for the proposition that “where class members
lack competent counsdl, counsd’s falure to meet deadlines
itsdf may amount to an ‘unforeseen obgtacle’ that makes the
decree‘unworkable.” ” Dissent at 6 (quoting Pigford I, 292 F.3d
a 925). Pigford I, however, presented a different Stuation in
two respects. First, contrary to the dissent’s characterization,
Pigford | did not present “the same issue of modification of
deadlines’ as here, Dissent a 9 (emphasis by dissent), so as to
implicate law of the case. In Pigford I the court modified the
consent order to permit arbitrators to extend the deadlines for
filing evidentiary materids in Track B litigation, set out in
paragraph 10 of the Consent Decree, based on class counsel’s
“mapracticg’ in the Track B litigetion, namdly, “its ingbility to
represent dl Track B clamants adequately,” ” Pigford I, 292
F.3d at 925 (quoting 182 F. Supp. 2d at 52), as exemplified by
one lawyer's falure to timey file a clamant’s direct testimony
with the arbitrator. Here, the appdlants seek to modify the
S&O's Track A deadlines for filing review petitions under
paragraph 12(b)(iii), relying on their repeated failures to meet
the filing deadlines. Second, Pigford | came before us in a
different posture. In that decison, we rgected the didrict
court's determination that the consent decree could be
interpreted to permit extending deadlines but dfirmed the
decison to extend deadlines based on the alternative ground, not
addressed by the district court, that the decree could be so
modified under Rule 60(b)(5) because counsd’'s failures
amounted to changed drcumstances warranting relief under
Rue 60(b)(5). Because we affirmed the district court’'s
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decison, we were free to do so, as we did, on a ground not
reached by the didrict court and without reviewing the didrict
court’s rationde. EEOC v. Aramark Corp, 208 F.3d 266, 268
(D.C. Cir. 2000) (“Although the digtrict court never addressed
the safe harbor provison, the issue is fuly briefed, and because
we review the didrict court’s judgment, not its reasoning, we
may afirm on any ground properly raised.”) (citing Doe v.
Gates, 981 F.2d 1316, 1321-22 (D.C. Cir. 1993)). Inthiscase,
however, we review the didrict court’s decison not to grant
relief and “may overturn such an order only for abuse of
discretion.” Summers v. Howard Univ., 374 F.3d 1188, 1192
(D.C. Cir. 2004) (ating Computer Prof’Is for Soc. Responsibility
v. U.S Secret Serv., 72 F.3d 897, 903 (D.C. Cir. 1996); Twelve
John Doesv. Digtrict of Columbia, 841 F.2d 1133, 1138 (D.C.
Cir. 1988)). Although the didrict court might have been
warranted in modifying the deadlines based on class counsd’s
falure to meet deadlines, as we explained supra, the court did
not abuse its discretion in dedlining to do so. For us to decide
the question sua sponte or require the didtrict court to do so as
a mater of law, as the dissert suggests, would infringe on the
digtrict court’s discretion and run counter to “the presumption of
dient accountability for attorney conduct” which, as we
confirmed in Pigford I, gppliesin class actions. See Pigford |,
292 F.3d at 927.

B. Pro Se and Unaffiliated Counsel Petitions

Next, the gppellants contend the didrict court abused its
discretion in denying rdief under its inherent equitable authority
to the late filing daimants who were not represented by class
counsd and did not, class counsd contends, receive actud
notice of the S&O deadlines.® In their mation for reief the

“We note that the appellants did not establish below that dl of the
208 claimants in fact lacked notice and there is reason to believe that
at least some of them did not. See Surreply to Pls’Reply to Def.'s
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gppellants cited lack of notice as a “changed circumstance’
supporting modification of the S&O under either Rule 60(b)(5)
or the court’'s inherent authority because “Track A decison
letters issued after July 14, 2000 mistakenly omitted language
informing clamants that they had 120 days from the date of the
decison to petition the Monitor for review.” PIs.” Mem. in
Supp. of Mot. for Relief a 13-14. The didrict court rejected this
argument because the S& O did not require the letters to include
such notice and therefore its absence was not a changed
circumstance®  On reconsideration, the appellants took a
different tack, arguing that when class members “do not receive
actual notice of a deadline by which they must take some action
to preserve thar cdams and therefore miss the deadline, the
Didrict Court may ‘exercise its equitable authority to excuse the
late filings’ ” PIs’Reply to Def.’s Resp. to Mot. for Recons. at
11-12 (quoting In re Orthopedic Bone Screw Prods. Liability
Litig., 246 F.3d 315, 320 (3d Cir. 2001) (ateration original)).
The appellants further urged the court to gpply the “excusable
neglect” standard in exercigng its inherent authority as well as
the four factors the Third Circuit adopted under the standard in
Orthopedic, namdly:

Resp. to Mot. for Recons. at 6 (filed Aug. 15, 2003).

“The S& O expresdly required only that a copy of its text be
posted in every Department Farm Services Agency county office and
mailed to everyone who “requested a Clam Sheet and Election Form”
but “did not submit a [timely] completed Clam Form.” S&O 7, at
5. The actua notification procedures, however, were far more
extensive as the monitor mailed notices to dl claimants who filed a
completed claim form by August 17, 2000 (approximately 20,652 in
dl) and dl decision letters sent after November 15, 2001 explained the
filing deadline. Monitor’s Report to Court Regarding Class Notice at
3-5.
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1) the danger of prgudice to the nonmovant; 2) the length of
the delay and its potentid effect on judical proceedings; 3)
the reason for the dday, including whether it was within the
reasonable control of the movant; and 4) whether the movant
acted in good faith.

246 F.3d at 322-23 (citing Pioneer Inv. Servs. v. Brunswick
Assocs. Ltd. P’ship, 507 U.S. 380, 395 (1993)). The didrict
court gpplied the Third Circuit’'s formulaion and under the first
and third factors found no excussble neglect warranting
equitable rdief because of the potentid pregudice to the
Depatment and the appellants role in drafting the S&O. The
court concluded (1) that the government “ ‘will “be prejudiced
to the tune of dmost one million dollars’ if the Court permits
consderation of the late petitions and if even five percent of
them are successful,” ” 307 F. Supp. 2d at 50 (quoting Pigford
v. Veneman, 265 F. Supp. 2d at 50), and (2) “because the
deadlines were negotiated and agreed to by plaintiffs, it logicaly
follows tha the reaulting falure to meet those deadlines had
been within the reasonable control of plaintiffs” id. at 50-51. In
so concluding the court did not abuse its discretion.  As the
district court pointed out in the May 27, 2001 order suspending
the deadlines. “As part of the bargain struck between the parties
and approved by the Court in the Order of Juy 14, 2000, class
counsel agreed to meet the 120 day deadline in return for the
government’s agreement to admit more than 1,100 Track A
cdamants into the class who otherwise woud have been
excluded.” 144 F. Supp. 2d at 19 n.2. If the district court had
granted the requested rdief from the deadlines, the government
would have logt the bendfit of its bargain—ocertainty and findity
as to its maximum liability as of the agreed upon date—while
the damant class would have recovered the bargained-away
rght to compensation for caments filing review petitions
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beyond the stipulated deadlines (as extended by the court).™* The
prejudice to the government distinguishes this case from In re
Orthopedic in which the court found the defendant would suffer
no prejudice because the addition of claimants would have “no
effect on the amount [the defendant] would pay to those
aggrieved by its products’ as its ligbility had been capped by a
stlement agreement. 246 F.3d at 323. Here, because there is
no cap, the expanson of the number of successful claimants
(which would result from extending the deadling will
ubgtantidly expand the Department’'s monetary liability. See
id. (noting consderation of prgudice there was “a unique
inquiry” and expandon of plantiff dass “in the ordinary cass
action will be to the detriment of the defendant”); cf. Grace v.
Detroit, 145 F.R.D. 413, 417 (E.D. Mich. 1992) (“Unlike the
cases cited by HMantiff, . . . in this case there is no fixed
settlement fund. Every tardy clam accepted would be an
expanson of Defendant City’s ligbility for a resson not
origindly ordered. The totd sum of Defendant’s liability is yet
to be determined, and increases with each successive
clamant.”).

"The dissent inexplicably faults our reference to the district
court’s May 27, 2001 finding that the government bargained for the
November 13, 2000 filing deadline in explaining the district court’s
finding of prejudice to the government made in its June 2, 2003 order
denying the appellants’ motion for Rule 60(b) relief. See Dissent at
13. We doubt that in the interim the district court either forgot or
changed its mind about the quid pro quo nature of the order setting the
deadlines, the modification of which, the court found, would prejudice
the government in an amount upwards of $1 million. Nor do we agree
with the dissent’s characterization of the district court’s findings
regarding the government’s negotiation of the July 14, 2000 S&O
deadline and potential prejudice from its extension as “ironic” or in
any way inconsistent with its earlier finding on the fairness of the
Consent Decree (which notably lacked a filing deadline) in its April
14, 1999 order. See Dissent at 13.
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For the foregoing reasons, the didtrict court’s orders denying
the appdlants motions are affirmed.

So ordered.



RoGEeRrs, Circuit Judge, concurring in part and dissenting in
part: The higory of this litigation bears witness to the many
obstacles to rdief for the class of African American farmers
covered by a consent decree based on ther dlegaions of
unlavful racia discrimination by the United States Department
of Agriculture in adminigering its farm loan programs. The task
has not been easy for a number of reasons, including the
complications necessarily associated with ensuring relief to
digible class members and the deficiencies of class counsd, as
determined by the didrict court. While the digtrict court’s
efforts so far have ensured that only a amdl portion of the class
will not have thar claims for Monitor review considered, as a
result of the court’s decison today, the dams of 305 class
members are unduly extinguished: 97 farmers will lose the
opportunity to have independent adminidrative review of their
dams by a Monitor in accordance with the dams procedure in
the consent decree, and 208 farmers (170 without counsdl), who
may not have received notice of the filing deedlines, will lose
their opportunity to pursue their dlamsat al.

In denying appdlants motion of July 19, 2002 for relief for
these 305 class members, and the motions for reconsideration of
June 13 & 16, 2003, the didtrict court clearly erred in relying on
a finding of fact regarding the increased clams workload, and
erred, alternatively, as a matter of law by falling to congder, in
accordance with Pigford v. Veneman, 292 F.3d 918 (D.C. Cir.
2002) (“Pigford 1”), whether class counsd’s untimdy filings
was a changed drcumstance within the meaning of Federal Rule
of Civil Procedure 60(b)(5). It dso ered by faling to inquire
whether 208 damants late filings were due to the inadequacy
of the notice procedures before determining whether to deny any
relief under Federal Rule of Civil Procedure 6(b). Accordingly,
while | concur in the holding that the July 14, 2000 Order
establishing the origind filing deadlines was a find agppedable
order, see Op. at 8, | would reverse and remand the case to the
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digrict court to determine whether the filing deadlines were
“unworkable,” and thus warranting relief for 97 class members
pursuant to Rule 60(b)(5), and to determine whether 208 class
members faled to receive notice of the filing deadlines as a
result of inadequate notice procedures and were entitled to relief
under Rule 6(b).

l.

The question on appeal is whether the didtrict court abused
its discretion in denying appellants motions for an extension of
the filing deadlines, and for reconsideration under Rule 60(b).
Evansv. Williams, 206 F.3d 1292, 1299 (D.C. Cir. 2000); Peters
v. Nat'l RR. Passenger Corp., 966 F.2d 1483, 1485 (D.C. Cir.
1992). While our review is deferentid, an abuse of discretion
occurs when the district court relies on clearly erroneous
findings of fact, fals to consder a relevant factor, or applies the
wrong legd standard. See In re Vitamins Antitrust Class
Actions, 327 F.3d 1207, 1209 (D.C. Cir. 2003); Evans, 206 F.3d
at 1298; Marina Mgmt. Servs. Inc. v. Vessel My Girls, 202 F.3d
315, 321 (D.C. Cir. 2000); see also Kickapoo Tribe of Indians
v. Babbitt, 43 F.3d 1491, 1497 (D.C. Cir. 1995).

Rule 60(b)(5) provides, in rdevant part, that “the court may
relieve a party . . . from a fina judgment, order or proceeding
[if] ... itisno longer equitable that the judgment should have
prospective gpplication.” Fed. R. Civ. P. 60(b)(5). A movant
under Rule 60(b)(5) must demonstrate “changed circumstances’
snce the entry of the judgment from which rdief is sought.
Rufo v. Inmates of the Suffolk County Jail, 502 U.S. 367, 383,
385 (1992). Such change need not be “unforeseeable, but only
unforeseen.” Id. at 385. The Supreme Court in Rufo explained,

Ordinarily . . . modification should not be granted
where a party relies upon events that actudly were
anticipated at the time it entered into a decree.
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[citetions omitted] If it is clear that a party anticipated
changing conditions that would make performance of
the decree more onerous but nevertheless agreed to the
decree, that party would have to satisfy a heavy burden
to convince a court that it agreed to the decree in good
fath, made a reasonable effort to comply with the
decree, and should be relieved of the undertaking under
Rule 60(b).

Id. InPigford I, the court held that changed circumstances may
include “unforeseen obstacles’ that make an order
“unworkable” Pigford I, 292 F.3d at 925; see Rufo, 502 U.S. at
384.

The didrict court found that the large increase in the
number of damants occurred before the deadlines in the July
14th Order were agreed to, and therefore did not amount to
unanticipated “changed circumstances’ rendering the deadlines
“unworkable’ within the meaning of Rule 60(b)(5). See Pigford
v. Veneman, 265 F. Supp.2d 41, 47 (D.D.C. 2003),
reconsideration denied, Pigford v. Veneman, 307 F. Supp.2d 43
(D.D.C. 2004). In so finding the digtrict court, as does the court
today, Op. a 12-13, ignored the key distinction argued by
gppellants in their motion for reconsideration and supported by
evidence in the record. Appellants pointed out that the critica
“changed circumstance” was not the vestly grester number of
total clamants, but the unanticipated large number of clamants
seeking Monitor review because their dams likdy had been
denied erroneoudy in the firg ingtance by the adjudicator, and
had potentidly meritorious grounds for seeking Monitor review.
Appdlants explained that class counsd origindly had
anticipated that the vast mgority of would-be seekers of
Monitor review would not meet the high standards for such
review set forth in the consent decree — “clear and manifest
error” that is “likdy to result in a fundamenta miscarriage of
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justice,” Consent Decree  12(b)(iii) — and therefore, at the
time they agreed to the July 14th Order deadlines, had estimated
that only approximately 2,500 petitions would require
processng for Monitor review. However, class counsd
subsequently discovered that a much higher number of the
dams regected by the adjudicator were potentidly meritorious
dams even under the high standard for Monitor review. In fact,
the total valume of daims actuadly processed for Monitor review
was much higher than 2,500: Class counsdl and the of-counsel
law firm Chestnut, Sanders ended up processing 3,700 Track A
requests for Monitor review, with other firms processing other,
smdler numbers of requests.

In support of this digtinction, appellants pointed to the high
success rates of clams upon Monitor review: The facilitator's
report cited by gppellants indicated that approximately 48% of
the clamants who had filed for review with the assstance of
counsel had been approved by the Monitor for reexamination by
the adjudicator, and 100% of reexamined petitions prevailed on
the merits.  This datistical evidence substantiated class
counsd’s agument that many meritorious clams had been
erroneoudy denied by the adjudicator, necessitating the filing of
petitions for Monitor review and cresting more work for class
counsel than was anticipated when the July 14th Order deadlines
were agreed to.

The record further indicates that the number of class
members seeking Monitor review was unanticipated by either
party or by the district court when the parties agreed to those
deadlines. As noted, when the didrict court established the
Regigter of Petitions process in the November 11, 2000 Order,
class counsd was estimating a tota of 2,500 petitions for
Monitor review. The didtrict court relied on this estimate to set
the filing schedule for fully supported petitions. The November
11th Order further indicated that the higher volume of petitions



5

for Monitor review was not anticipated, for the district court
acknowledged that neither the Department nor the Monitor were
prepared to handle and process the higher volume of petitions.
The court stated:

It is obvious that if Class Counsel, Of Counsel and al
uneffiliated counsd were forced to file thousands of
fuly supported Petitions by November 13, the
government would be unable to respond to them in a
meaningful way within the 60 days that it has to file a
response. [citation omitted] Furthermore, the Monitor
informed the Court a the hearing that even if the
government had the resources to complete such a task,
the Monitor intidly will be unable to decide the
Petitions at a pace greater than 200 to 300 each month.

Indeed, the didrict court later acknowledged at the April 19,
2001 satus conference that “some of the failings of the lawyers,
if we want to cdl them that, are smply because people were
overworked. There was much more to be done than people
thought.” (emphasis added).

In light of the record evidence that the high number of class
members seeking Monitor review was unanticipated at the time
the July 14th Order deadlines were agreed to, the district court
clearly erred in rdying on its finding in its opinion of June 2,
2003 that the “critica ‘changed circumstance” had “occurred
before, not after, the rdevant deadlines were agreed to,” in
denying gppellants motion for reconsideration in its opinion of
March 19, 2004, Pigford, 307 F. Supp. 2d at 48, without
digtinguishing between the overdl number of clamants and the
number of petitions for Monitor review. Instead, the didtrict
court denied reconsderation dSaing that, notwithstanding
gppellants “further elaboration,” “the [c]ourt declines to revigt
its determination that the asserted ‘changed circumstances
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presented by [appdlants do not judify modification of the
[c]ourt’s prior orders under Rule 60(b)(5).” 1d. While the court
states that the digtrict court established the Register procedure
to provide relief from the increased voume of meritorious
petitions, Op. a 13, that reief created filing problems of its
own and, in any event, the didrict court underestimated the
volume of Monitor-review petitions even then.

Moreover, in denying appellants moations, the district court
faled to consder the instruction of Pigford | that where class
members lack competent counsd, counsd’s falure to meet
deadlines itsdf may amount to an “unforeseen obstacle’ that
makes the decree “unworkable” under Rule 60(b)(5). Pigford
I, 292 F.3d at 925. In Pigford I, this court embraced the concept
that the digtrict court has a duty to protect class members where
such members did not choose their counsal and where retention
of other lawyers is unlikely, 292 F.3d at 926-27, a concept
embraced by other circuits as wdl.® Noting that the consent
“decree’s express purpose is to ‘ensur[e] that in their dealings
with [the Department], dl class members receive full and far
treatment,” Consent Decree a 2, and its ‘“main accomplishment
was the establishment of a process to adjudicate individud
cams’” this court disinguished between the falings of class

! SeelnreWirdess Tel. Fed. Cost Recovery Fees Litig., 396
F.3d 922, 932 (8th Cir. 2005) (citing Fed. R. Civ. P. 23(e)); In re
Orthopedic Bone Screw Prods. Liab. Litig., 246 F.3d 315, 321 (3d Cir.
2001); In re Fine Paper Antitrust Litig., 617 F.2d 22, 27 (3d Cir.
1980); Zientsv. LaMorte, 459 F.2d 628, 629-30 (2d Cir. 1972); see
alsoInre Rite Aid Corp. Sec. Litig., 396 F.3d 294, 307 (3d Cir. 2005);
Reynolds v. Beneficial Nat. Bank, 288 F.3d 277, 280-81 (7th Cir.
2002); Gonzales v. Cassidy, 474 F.2d 67, 75 (5th Cir. 1973). While
the district court noted that these cases involved earlier stages of class
action proceedings, it failed to articulate any reason why this principle
would not apply at the remedial stages of class action proceedings.
See Pigford, 307 F. Supp.2d 43, 50 (D.D.C. 2004).
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counsed and the opportunity of class members to aval
themsdlves of the remedid scheme under the consent decree:
The court opined that there was “no bass for holding [the class
members] responsble for [counsd’s] falure’ to meet deadlines
which had been bargained for by the parties, Pigford I, 292 F.3d
at 927, and hdd that relief was appropriate under Rule 60(b)(5)
because “class counsd’s falure to meet criticd Track B
deadlines amounts to an ‘unforeseen obstacle’ that makes the
decree ‘unworkable” id. a 927 (quoting Rufo, 502 U.S. at
384).

This conclusion in Pigford | is no less gpplicable now than
it was then, for “[t]o hold otherwise would sanction the farmers
double betrayd: firs by the Department . . . and then by their
own lawyers” Id. In granting an extenson of Track B
deadlines missed due to attorney error, the district court had
previoudy acknowledged that the generd rule that attorney error
is not excusable should not apply here, where “[tlhe higtory of
this case is unique . . . and requires more than hasty gpplication
of generd practice” Pigford v. Veneman, 182 F. Supp.2d 50, 52
(D.D.C. 2002). Thiscourt observed in Pigford | that,

[T]he decree itsdf assumes competent representation
for the farmers. The decre€'s express purpose is to
“ensur[e] that in ther dedlings with [the Department],
dl class members receive ful and far treatment,” . . .
and its “main accomplishment was the establishment of
a process to adjudicate individud daims.” . . . Unless
the famers have competent counsel, we cannot
imegine how they could ever obtain “ful and far
treatment” in a dams process where . . . missng a
sngle deadline could be fatd.

292 F.3d at 927 (quoting Consent Decree, a 2; Pigford v.
Glickman, No. 97cv01978 (D.D.C. Mar. 8, 2001)). Not only has
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the digtrict court found class counsd’s performance sanctionable
and imposed severe monetary fines on them, Pigford v.
Veneman, 307 F. Supp.2d 51 (D.D.C. 2004), but at atime when
there was, as the district court stated, “much more to be done
than people thought,” and the criticd filing deadlines were
drawing near, class counsdl and of-counsd were in dire financia
draits as a result of the lack of payment of interim fees by the
government, as gppellants reminded the digtrict court in ther
motion for reconsideration.? The district court recognized a a

2 Six months before the November filing deadline, the motion
of May 8, 2000 for an interim award of attorneys' fees, costs and
expert fees filed by class counsel and certain of-counsel stated:

It is now nearly three years since this case began.
During this time the firms incurred crushing expense.
For example, [class counsel] Conlon, Frantz incurred
substantial  obligations - borrowing $1,000,000
simply to remain solvent. Mr. Pires was not paid for
over 15 months. He obtained multiple mortgages to
pay his personal expenses. . . . [The Of-counsel law
firm of] Chestnut, Sanders was forced by the scope of
the litigation to borrow $1 million, hire new
employees and cut partner salaries by 60%.

On August 4, 2000, the district court, acknowledging “the dire
financial straits in which several firms affiliated with class counsel
currently find themselves,” ordered an immediate preliminary award
to counsdl of $7 million, which covered only previously incurred costs
and amounted to less than one-hdf the cumulative loadstar amount of
$14,582,703. Although, in response to class counsel’s motion for an
extension of the July 14th Order deadlines, the district court set up the
Register of Petitions process in November 2000, counsel still missed
filing deadlines. When the parties’ attempt, at the district court’s
suggestion, to resolve their differences regarding counsel’s May 8th
reguest fees and costs proved unsuccessful, onJanuary 12, 2001 class
counsel, of-counsel, and one counsal moved for additional interim fees
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daus conference hdd on April 19, 2001 that the delay in
awarding interim fees

had an impact on the number of lawyers and the
amount of time that those lawyers are spending on the
Monitor petition process. . . . if you have to succeed or
prevail to get paid, then getting new lawyers in the act
would be hard, and | understand that it is aso having
an impact on the exiding lawyers. [Class counsel] has
cut back on [itg] staff.

(emphasis added).

Today, by dfirming the denid of agppelants motions, the
court ignores our andyss in Pigford | and the duty of the tria
judge to protect class members who do not chose their own
counse when unanticipated circumstances have created “a
Stuation where there were too many cases and too few lawyers.”

dleging “significant hardship” as a result of continued financing of
implementation of the Consent Decree, without the regular payment
of fees, through bank loans to cover staff salaries and expenses. A
further payment of interim fees and costs was ordered on March 8,
2001, wel after the filing deadlines, and still, because of the
government’s resistence, class counsel did not receive any payment
until July 2001, of $14.9 million, see Pigford v. Veneman, 369 F.3d
545 (D.C. Cir. 2004); a further payment of $500,000 was ordered on
December 2, 2002, Pigford v. Veneman, 239 F. Supp. 2d 68, 71
(D.D.C. 2002). The delay in approving payment and the delay in
actual receipt of interim fees by class counsel are ignored by the court
in discussing the district court’s “repeated accommodation of class
counsel’s continuing delinquency.” Op. at 11.
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Br. for Appdlants at 22. By dedining to account for Pigford I's
contrary holding as an infringement of the didrict court’s
discretion, Op. a 14, the court ignores that Pigford | involved
the same unique higtory, the same consent decree, the same class
counsel, and the same issue of modification of deadlines missed
by class counsdl under Federal Rule of Civil Procedure 60(b)(5)
considered in the same court, and as such its holding is nearly
akin to the law of the case, in addition to being law of the
circuit. See LaShawn A. v. Barry, 87 F.3d 1389, 1393, 1395
(D.C. Cir. 1996) (en banc). That Pigford | involved dams
under Track B rather than Track A does not change the fact that
the legd issue before the court is the same: whether gppellants
are atitled to relief under Rule 60(b)(5) for counsd’s failures
to meet filing deadlines. See Op. a 13-14. While the court
points out that Pigford | acknowledged “the presumption of
dient accountability for attorney conduct,” id., it ignores tha
Pigford | also found this presumption overcome because class
counse was not fredy chosen by class members and the
circumstances of the case, together with the terms of the decree,
made retention of other lawyers “unlikely.” Pigford I, 292 F.3d
at 926. Here, the very same circumstances remain, and were
further exacerbated by additiond unanticipated circumstances
which created “a Stuation where there were too many cases and
too few lawyers” Br. for Appelants at 22. This court cannot
avoid, by pointing to “a different procedura posture,” Op. at 13,
that the district court is bound, under Pigford |, see LaShawn A,
87 F.3d at 1393, 1395, to separate class counsd’s failings from
the dams of the class members, paticularly in light of the
didgrict court's dfirmaive duty to “renew its dringent
examindion of the adequacy of class representation throughout
the entire course of the litigation,” In re Fine Paper Antitrust
Litigation, 617 F.2d 22, 27 (3d Cir. 1980), and that the district
court' sfallureto do sois an abuse of discretion, Evans, 206 F.3d
at 1298.
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Fndly, while the Secretary would diginguish Pigford | as
concerned with extinguishing a cdass membe’s dam, see
Pigford I, 292 F.3d at 922, from the denid of an opportunity to
seek Monitor review, from the perspective of the class member
whose clam has been wrongfully denied, the effect is the same:
Nether class member will have the opportunity to utilize the
remedia process established in the consent decree. Taken
together, the circumgtances identified in appdlants motions
suggest that the 97 class members should not bear the burden of
counse’s falures to meet filing deadlines. In order to avoid a
“double betraya” of the class members, the district court was
required to separate the failures of counsd from the clams of
the class members in order to ensure that the opportunity to
pursue the daims process established in the consent decree not
be foreclosed. 1d. at 927. It did not do so, and the court today
fals to explan how the didrict court fulfilled its respongbilities
in accordance with the analysisin Pigford 1.

Because the didrict court, in denying the motion for
reconsideration, erroneoudy relied on its finding in its opinion
of June 2, 2003 that the “criticd changed circumstance’
occurred before the July 14th Order deadlines were agreed to
without taking into account record evidence demongtrating that
the valume of petitions for Monitor review — the relevant change
in circumstance — was not anticipated at the time the deadlines
were agreed to, and in the dternative erred as a matter of law by
faling to consder whether class counsd’s failures to meet the
deadlines amounted to an “unforeseen obgtacle’ warranting
relief, 1 would reverse and remand the case to the district court
to address whether the deadlines were “unworkable’ under Rule
60(b)(5).

.
Additiondly, the didrict court falled to inquire whether
adequate notice was provided to 208 class members, for whom
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appellants proffered evidence that these class members had not
received notice of the filing deadlines for Monitor review, in
determining whether relief was warranted under the “excusable
neglect” standard of Federal Rule of Civil Procedure 6(b).

The July 14 Order modified the consent decree to limit the
period within which class members could seek Monitor review
of denied dams and, as the didtrict court noted, it did not
provide for individud notice to unsuccessful Track A class
members. Instead, the July 14th Order required only that a copy
of it be (1) posted in every USDA Farm Services Agency county
office, and (2) sent by the fadilitator to those persons who
requested a dam sheet and eection foom. According to the
Monitor’s Report, “few people digible to file a petition with the
Monitor would have recelved direct notice of the 120-day
deadline from the mailing,” and many damants would not see
a pogting in a USDA Farm Services Agency county office. See
Monitor’s Report to the Court Regarding Notice to the Class of
the 120-Day Deadline to File a Petition for Monitor Review
(May 30, 2003). The Monitor attempted to remedy the Situation
by maling additiond notices to farmers who had either
requested or made telephonic inquiries regarding clam forms.
Sill, appellants proffered evidence that 208 class members had
receved no notice of the filing deadlines. See, e.g., Joint
Appendix a 186; 218-233, 248, 254, 256, 258, 265, 268, 269,
286, 321; id. at 423.

Nonetheless, the didrict court denied rdief under the
“excusable neglect” standard of Rule 6(b). Applying the four-
factor test of Pioneer Inv. Servs. Co. v. Brunswick Assocs. Ltd.
P ship, 507 U.S. 380, 398-99 (1993), the district court found
fird, that the government would be “prgudiced to the tune of
amos one million dollars’ by dlowing consderation of late
petitions if five percent were successful, and second, that
“because the [July 14th Order] deadlines were negotiated and
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agreed to by the [appdlantg], it logicaly follows that the
resulting falure to meet those deadlines had been within the
reasonable control of [gppdlants].” Each finding is problematic
given the digtrict court’s duty to ensure that adequate notice
procedures were, in fact, established to provide class members
with notice of filing deadlines. The district court made no
finding that appellants were not proceeding in good faith or that
there would be undue delay of the proceedings by granting
relief.

The didrict court's finding of “prgudice’ to the
government is ironic. See Pigford v. Glickman, 185 F.R.D. 82,
95 (D.D.C. 1999); see also Pigford I, 292 F.3d at 927. In
gpproving the consent decree, the didrict court observed that
“the sdttlement is a far resolution of the clams brought in this
case and a good fird step towards assuring that the kind of
discrimination that has been vidted on African American
farmers since Reconstruction will not continue into the next
century.” Pigford, 185 F.R.D. at 86 (emphasis added). The July
14th Order deadlines were not imposed in order to limit the
government’s lidbility as such, but rather, according to the
digrict court, to bring closure to the process through far
procedures that would identify the number of class members
seeking Monitor review.  Moreover, the dollar amount of
prgudice clamed by the Secretary represents 0.04% of the
estimated settlement, see Pigford, 206 F.3d at 1244, and 0.125%
of the amount actua paid out by the government at that time.
This court, in tun, mistakenly relies on the Secretary’s
argument that class counsdl’s agreement that the July 14th Order
deadlines would not be extended was the quid pro quo for its
agreement to admit other Track A clamants into the class who
would otherwise have been excluded. See Op. at 16-17; Br. for
the Appellee & 24. This is not the andyss adopted by the
digtrict court in denying appellants moations; instead, the ditrict
court addressed that quid pro quo in imposng monetary
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sanctions on class counsd in a separate order, see Pigford v.
Veneman, 144 F. Supp.2d 16, 19n.2(D.D.C. 2001), which is not

on appedl.

The didrict court’s second finding, that the falure to meet
the deadlines was within the farmers control because they
agreed to the July 14th Order deadlines, is clearly erroneous
because it ignored the threshold question of whether the agreed-
to notice provisons ensured that adequate notice would be
provided to class members, many proceeding pro se, whose
dams had been denied by the adjudicator. The fact that class
counsdl agreed to the notice procedures did not discharge the
digrict court’s obligation to ensure notice was directed in a
reasonable manner. Cf. Fed. R. Civ. P. 23(e)(1)(B); Doe v.
Lexington-Fayette Urban CountyGov't, 2005 U.S. App. LEXIS
7771, a *11-12 (3d Cir. 2005); Pigford I, 292 F.3d a 926
(cting Fed. R. Civ. P. 23(a)(4)). Once the Monitor determined
that the notice procedures were inadequate and appellants
proffered evidence that 208 class members claimed not to have
received notice, the digtrict court had a duty to inquire whether
the notice procedures were adequate in fact. In an analogous
context, the Second Circuit pointed out that the district court has
“the inherent power and duty to protect unnamed, but interested
persons,” Zientsv. LaMorte, 459 F.2d 628, 630 (2d Cir. 1972),
and dthough the notice procedures in the settlement agreement
were complied with, the Second Circuit reversed the exclusion
of dams filed late due to the lack of actual notice, id. As the
Third Circuit observed, the didrict court’s equitable powers
under Rule 23 “are retained by the court until the settlement
fund is actudly didributed.” In re Orthopedic Bone Screw
Prods. Liab. Litig., 246 F.3d 315, 321 (3d Cir. 2001).

Whether the prejudice to the government outweighed other
congderations could not be determined by the digtrict court until
it fird determined — in light of the proffered evidence that the
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agreed-to notice procedures were inadequate for 208 class
members — the adequacy of the agreed-to notice procedures, and
whether the late filings were the result of inadequate notice.
Only then could the didtrict court determine whether the 208
class members were entitted to rdigf under Rule 6(b).
Therefore, | would reverse and remand the case for the district
court to determine the adequacy of the notice procedures and
whether the 208 class members were entitled to relief. See
Pigford I, 292 F.3d at 925-27; In re Orthopedic Bone Screw
Prods. Liab. Litig., 246 F.3d at 321-29; Zients, 459 F.2d at 630.

Accordingly, | respectfully dissent from Part 11 of the
court’s opinion.



