UNI TED STATES DI STRI CT COURT
FOR THE DI STRI CT OF COLUMBI A

DUKE ENERGY FI ELD SERVI CES
ASSETS, L.L.C., et al.
Plaintiffs,
V.

Gv. No. 00-2124 (RCL)

FEDERAL ENERGY REGULATORY
COW SSI ON

Def endant .
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MEMORANDUM AND ORDER

Now before the Court is the defendant’s notion to di sm ss,
and several non-parties’ notions to intervene. The underlying
di spute concerns the defendant’s issuance of Order 639, an order
requiring the plaintiffs, who are nerchants of oil services, to
di scl ose the prices charged for their oil services. After a full
consideration of the parties’ nenoranda, the applicable | aw, and
for the follow ng reasons, the Court GRANTS the non-parties’
nmotions to intervene and GRANTS the defendant’s notion to

di sm ss.

| . BACKGROUND
Duke Energy Field Services (“Duke”) and El Paso Field
Services Co. (“El Paso”) own and operate natural gas pipeline

facilities in areas covered by the Quter Continental Shelf Lands
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Act (“OCSLA’), 43 U.S.C. 88 1301-1356. Several putative

intervenors are sinilarly situated.? Duke and EI Paso often
sell the use of their facilities to others in the natural
gas business. Section 1334(f)(1) of the OCSLA obligates
conpani es such as Duke and EIl Paso to provide “open and non-
di scrimnatory access to both owners and non- owner
shippers.” 43 U S. C 8§ 1334(f)(1).

The Federal Energy Regul atory Comm ssion (“FERC') has
t he del egated authority to nonitor Duke and El Paso’s
conpliance with section 1334(f)(1). The FERC determ ned
that, wthout additional information, it was inpossible to
know i f conpanies |ike Duke and El Paso were conplying with
section 1334(f)(1). Therefore, on April 10, 2000, after a
pl enary period of notice and coment, the FERC i ssued O der
No. 639.

Order No. 639 requires Duke and El Paso to publicly file
the rates charged for their gas transportation services.

Not ably, the Order only applies to OCSLA covered natural gas

! Eight parties seek to intervene on behaf of the plaintiffs: The Williams Companies,
Dynegy Midstream Services, Chevron U.S.A., Inc., Exxon Mobil Corp., Shell Offshore, Inc.,
Texaco Exploration and Production, Inc., Amoco Production Co., BP Exploration & Qil, Inc.
For ease of reference, the Court refers only to “Duke” and “El Paso” in this Section. It should be
understood, however, that the putative intervenors are similarly situated to Duke and El Paso in
all materia respects.
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pi pel i nes, and does not apply to pipelines regulated by the

Natural Gas Act, 15 U S.C. 88 717, et seq. Duke and El Paso
seize on this differential applicability and argue that the

requi rement that they publicly file their rates, while other
conpanies are permtted to keep rates confidential, danmages

Duke and EI Paso’s conpetitive positions in the natural gas

shi ppi ng nmar ket .

Seeking to nullify Order No. 639, Duke and El Paso filed
this suit on Septenber 1, 2000. On Septenber 18, 2000, the
two conpanies noved for a prelimnary injunction seeking to
avoid their first reporting requirenent, which was schedul ed
for Cctober 16, 2000. On Cctober 13, 2000, this Court
denied the plaintiff’s notion for a prelimnary injunction.
The Court found that there was no threat of irreparable
Injury, since FERC regulations permtted public disclosure

of any information to be stayed pending further proceedings.

Now before the Court are several notions to intervene
and FERC s notion to dismss. The FERC s chief argunent is
that Duke and El Paso’ s conpl aint nust be di sm ssed because
the parties have not conplied with 43 U S.C. 8§ 1349, a

provi sion addressing citizen suits chall engi ng agency
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actions taken pursuant to OCSLA.

[1. ANALYSI S
A I ntervention

Ei ght parties seek to intervene on behalf of the
plaintiffs: The WIIlians Conpanies, Dynegy M dstream
Services, Chevron U S. A, Inc., Exxon Mbil Corp., Shel
O fshore, Inc., Texaco Exploration and Production, Inc.,
Anmoco Production Co., BP Exploration & Q1l, Inc.

Federal Rule of Cvil Procedure 24(b) provides that a
non-party “may be permtted to intervene” when a non-party’s
claimor defense and the main action have a “question of |aw
or fact in comon.” Fed. R Cv. P. 24(b). “As its nane
woul d suggest, permi ssive intervention is an inherently
di scretionary enterprise.” E E OC v. National Children's
Center, Inc., 146 F.3d 1042, 1046 (D.C. Gr. 1998). *“In
order to litigate a claimon the nerits under Rule 24(b)(2),
the putative intervenor nust ordinarily present: (1) an
| ndependent ground for subject matter jurisdiction; (2) a
tinmely notion; and (3) a claimor defense that has a
question of law or fact in common with the nmain action.”
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The Court finds that the eight non-parties wshing to
I ntervene may do so. Their notions to intervene were all
tinely filed, and their Rule 24(c) pleadings present issues
of lawin common with those in the instant case, Cv. A No.
00-2124. As the parties also allege a violation of federal
| aw, subject matter jurisdiction exists under 28 U S.C. §

1331.

B. The Defendant’s Motion to Dism ss

1. St andard of Review

If a plaintiff has failed “to state a clai mupon which
relief can be granted,” a court nmay grant a defendant’s
notion to dismss. Fed. R Gv. P. 12(b)(6); see also
H shon v. King Spalding, 467 U S. 69, 73 (1984); Sparrow v.
United Air Lines, Inc., 216 F.3d 1111, 1114 (D.C. Grr
2000). In evaluating a notion to dismss, a court mnust
construe the conplaint in the light nost favorable to the
plaintiff and give the plaintiff "the benefit of al
I nferences that can be derived fromthe facts all eged.”
Schuler v. United States, 617 F.2d 605,608 (D.C. Gr. 1979);
see al so Scheuer v. Rhodes, 416 U. S. 232, 236 (1974).

"However, |egal conclusions, deductions or opinions couched
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as factual allegations are not given a presunption of
trut hful ness."” Wggins v. H tchens, 853 F. Supp. 505, 508
n.1 (D.D.C. 1994) (citing 2A More's Federal Practice, 8§
12.07, at 63 (2d ed. 1986) (footnote omtted); Haynesworth
v. MIller, 820 F.2d 1245, 1254 (D.C. Gr. 1987)).
2. The Defendant’ s Mti on
Section 1349(a)(2) of Title 43, United States Code,
st at es:
[NNo action [alleging non-conpliance with OCSLA] may be
commenced . . . prior to sixty days after the plaintiff
has given notice of the alleged violation, in witing
under oath, to the Secretary and any other appropriate
Federal official, to the State in which the violation
al l egedly occurred or is occurring, and to any all eged
vi ol ator.
43 U. S.C. 8§ 1349(a)(2). As the Suprene Court has
“repeatedly noted’, “the starting point for interpreting a
statute is the |l anguage of the statute itself.” Hallstrom
v. Tillamook County, 493 U. S. 20, 25 (1989) (interpreting a
60-day notice requirenent in a citizen suit statute)
(quoting Consumer Product Safety Conmmin v. GIE Syl vani a,
Inc., 447 U S. 102, 108 (1980)). The | anguage of section
1349(a) is unanbiguous that the plaintiffs nust give

“notice” of the alleged violation; that the notice nust be

“in witing under oath”; and that the notice be delivered
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nore than “sixty days” before Septenber 1, 2000 (the date
the plaintiffs’ conplaint was filed). The Court finds that
the plaintiffs have not conplied with this rule.

The only docunment to which the plaintiffs point which
precedes Septenber 1, 2000 by nore than sixty days is a
request for a “rehearing and clarification” of Order No. 639
submtted to the FERC on May 10, 2000. The docunent
descri bes the ways in which the plaintiffs believe that
Order No. 639 violates the OCSLA. Even if the Court were to
assune that this docunent anmounts to a “notice” of FERC s
nonconpl i ance with OCSLA within the neaning of section
1349(a)(2), there is no evidence (or even allegation) that
t he docunent was filed “under oath.”

The “under oath” requirenent of section 1349(a)(2) is an
overt and unanbi guous conponent of a plaintiff’s duties
under the citizen suit provision. As such, its neaning
must be given its full effect. Docunents can be pl aced
“under oath” in one of two ways. First, the docunent may be
notarized by a notary public. Second, if a notary public is
not used, the docunment may aver its information “under
penalty of perjury.” See 28 U S.C. 8§ 1746(2) (stating that

a declarant may place a non-notarized decl aration “under
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oath” by stating “l declare under penalty of perjury that
the foregoing is true and correct.”); Ni ssho-lwai American
Corp. v. Kline, 845 F.2d 1300 (5th Cr. 1988) (disregarding
an affidavit that did not conformw th the strictures of 28
US C 8 1746 in summary judgnent proceedi ngs).

In the case at hand, the plaintiffs’ “request for a
rehearing and clarification” contains neither a notary’s
seal nor a statenment that the paper is nade “under penalty
of perjury.” Thus, the Court finds that the plaintiffs
failed to provide notice “under oath” of FERC s all eged
viol ations of OCSLA.2 This renders the suit violative of
section 1349(a)(2), and the Court therefore dism sses the
action. See Hallstrom 493 U S. at 31 (“As a general rule,
If an action is barred by the terns of a statute, it nust be
dism ssed.”); see also Hawksbill Sea Turtle v. Federal
Enmer gency Managenent Agency, 126 F.3d 461 (3rd Gr. 1997)

(explaining that the dean Water Act’s 60-day notice

2 The Court aso finds the intervenors to be in violation of the notice requirement.

The Williams Companies request for arehearing, aso submitted on May 10, 2000, is not
notarized or submitted “under penalty of perjury.” In contrast, Dynegy points to no document at
all that would meet the notice requirement. Finaly, the May 10, 2000 request for rehearing
submitted by, inter alia, Chevron U.S.A., Inc., Exxon Mobil Corp., Shell Offshore, Inc., Texaco
Exploration and Production, Inc., and Amoco Production Co. lacks notarization or a sworn
statement. BP Exploration & Oil, Inc., who joined Chevron in its motion to intervene, does not
appear to have joined Chevron et a.’srequest for arehearing. As such, BP Exploration points to
no document suggesting compliance with the notice requirement.
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provision is a jurisdictional prerequisite for suit);
Marbl ed Murrelet v. Babbitt, 83 F.3d 1068, 1072 (9th
Cir.1996); Protect Qur Eagles' Trees (POETs) v. Gty of
Law ence, Kansas, 715 F. Supp. 996 (D. Kan. 1989)

(di smssing ESA and C ean Water Act ("CWA") clains for
failure to conmply with jurisdictional sixty-day notice
requi renments).

In reaching this conclusion, the Court necessarily
rejects several of the plaintiffs’ argunents. First, the
Court declines to follow the reasoning used in D anond
Shanr ock Exploration Co. v. Hodel, 1990 W. 136756 (E.D. La.
1990). In D anond Shanrock, the district court concl uded
that the notice requirenent of section 1349(a)(2) was
satisfied because the parties’ volum nous briefs were
“witten, signed by attorneys, and sent to [the agency] nore
than sixty days before [the plaintiff] filed suit.” 1d. at
*3. This Court respectfully disagrees with the court in
D anond Shanrock. In this Court’s opinion, the statutory
term“under oath” is explicit and unanbi guous, and therefore
nmust be given pal pable effect. Equally clear is the fact
that an oath requires nore than just a signature; it

requires notarization or the avernent that the statenent is
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made under penalty of perjury. Thus, the Court is
unper suaded by the D anond Shanr ock deci sion.

The Court also rejects the plaintiff’s argunent that,
even if the requirenents of section 1349(a)(2) have not been
nmet, the plaintiffs’ clainms may still proceed under the
Court’s APA jurisdiction. The Court disagrees. It is
wel | -settled that the APA does not confer any independent
jurisdiction on the district courts. The Suprene Court
concl uded as such in Califano v. Sanders, 430 U S. 99, 104-
07 (1977), stating that “the APA does not afford an inplied
grant of subject-matter jurisdiction.” Rather, courts
presi de over APA actions by virtue of their 28 U S.C. § 1331
jurisdiction. See Davis & Price, Ill Admnistrative Law
Treatise, 8§ 18.2 at 165 (3d ed. 1994) (“In the absence of a
statutory provision to the contrary, 28 U S.C. § 1331
confers on district courts exclusive jurisdiction to review
any reviewabl e action of a federal agency.”).

The plaintiffs rely heavily on Bennett v. Spear, 520
U S 154 (1997) to support their argunent for APA
jurisdiction. In Bennett, the Suprene Court held that a
claimthat did not fall within the citizen suit provision of

t he Endangered Species Act coul d nonet hel ess be pursued
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under the APA. Inportantly, however, the citizen suit
provision in Bennett differed markedly fromthe one in the
I nstant case. That citizen suit provision established the
condi ti ons under which a citizen suit could be brought, but
did not establish any conditions prohibiting such a suit.
In contrast, the citizen suit provision in the instant case
plainly bars all cases which do not conply with the
provi si on:

[NNo action [alleging non-conpliance with OCSLA] may be

commenced . . . prior to sixty days after the plaintiff

has gi ven notice of the alleged violation,
43 U.S.C. § 1349(a)(2). Thus, Bennett v. Spear does not
affect this Court’s concl usion.

Finally, the Court rejects the plaintiffs’ argunent that
the notice requirenent need not be satisfied because O der
No. 639 “immedi ately affects a |legal interest of the
plaintiff[s]”. 43 U S C 8 1349(a)(3). Although O der No.
639 may ultimately affect the plaintiffs’ legal interest in
the confidentiality of their price schedules, it cannot be
said that the Oder wll “inmediately” have this affect. As
the Court has already explained in its Cctober 13, 2000
Menor andum and Order denying the plaintiffs’ notion for a

prelimnary injunction, the nmere fact that the information
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I's turned over to the FERC does not nean that the
information will instantly be nmade public. Rather FERC
regul ati ons provi de nunmerous ways in which the infornmation
may remai n confidential. See Menorandum and Order, Cct. 1

2000, at 3-4.

I11. CONCLUSI ON

For the foregoing reasons, it is hereby

ORDERED t hat the defendant’s notion to dismss [23-1,
24-1] is GRANTED, further, it is

ORDERED t hat non-party Chevron et al.’s notion to
I ntervene [12-1] is GRANTED;, further, it is

ORDERED t hat non-party Dynegy’'s [15-1] notion to
I ntervene is GRANTED; further, it is

ORDERED t hat non-party WIIlians Conpani es notion to
I ntervene [14-1] is GRANTED;, further, it is

ORDERED that WIIlians Conpanies’ notion to file pages
fromthe Congressional Record [18-1] is DEN ED AS MOOT;
further, it is

ORDERED that FERC s notion to dismss WIIlians
Conpani es’ notion to intervene [14-1] is DENIED; further,

'S
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ORDERED that FERC s notion to dismss Dynegy' s notion to
Intervene [21-1] is DENIED; further, it is

ORDERED t hat FERC s renewed notion to dismss Dynegy’s
notion to intervene [36-1] is DENIED; further, it is

ORDERED that FERC s notion to dism ss Chevron et al.’s
notion to intervene [22-1] is DENIED; further, it is

ORDERED that FERC s notion to dism ss Devon Energy Corp.
et al.”’s notion to intervene [39-1] is DENED AS MOCT,
further, it is

ORDERED that WIIians Conpani es notion for judicial
review of admnistrative orders [26-1] is DENIED AS MOOT;

ORDERED that WIIians Conpani es notion for declaratory
and injunctive relief [26-2] is DENIED AS MOOT;

Thi s case stands DI SM SSED W THOUT PREJUDI CE.

SO ORDERED.

Dat e:

ROYCE C. LAMBERTH
UNI TED STATES DI STRI CT JUDGE
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