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Opinion for the Court filed by Circuit Judge Randolph.

Randolph, Circuit Judge: These are petitionsfor judica
review of aFederd Energy Regulatory Commisson ruling
thet a60-day notice-of-termination rule does nat apply to
power sdes contracts terminated by 21 of the counterparties
of the Power Company of America (PCA).

PCA isapower marketer. Assuch, it buysand sis
wholesdle dectricity a market-based rates but does not own
generdion or tranamission fadilities It purchases dectricity
from other power marketers and from traditiond utilities. In
contrast to power marketers traditiond utilities not only buy
or Al dedtridaty, they aso own generaion or transmisson
fadlities Power marketers and traditiond utilities recaive
different regulatory trestment, epecidly in regard to the
transaction documents they are reguired to file with the
Commisson.

During the summer of 1998, severd entities terminated
their contractsto sdl power to PCA, purportedly because of
PCA'swegk finandd condition. PCA's creditors then forced
it into invaluntary bankruptcy.

The present dispute is about the notice PCA's counterpar-
ties hed to give before unilaterdly terminating their con-
tracts. Those contracts goparently do not address the maiter
of notice, but PCA damsaCommisson reguldion does The



regulation requires 60 days notice to the Commisson to
terminate "arate schedule or part thereof required to be on
filewith the Commisson." 18 CF.R.s35.15().1 Theissue,
then, iswhether the terminated contracts were "required to
be on file with the Commisson.” The cancding patiesfiled
notices with the Commisson as a precautionary messure, but
not suffidently far in advance to stify PCA. The Commis-
gon dismissd the natices as nat required: dl of the cancded
transactions were "short-term power sdes mede fromtimeto
time & the discretion of the parties™ and, as such, did not
have to be onfileunder 18 CF.R. s35.15(3). See Southern
Co. Energy Marketing, L.P., 84 FE.R.C. p 61,199, a 61,986
87 & n.3(1998).

|. uridictiond Isues
A. Sanding

PCA concedes thet the contracts at issue have been "irre-
vocably cancdled.” Fnd Brief of Petitioner a 34. The
Commisson did not cancd the contracts; private parties did,
meany of whom are nat party to thissuit. It isnot obvious
thet PCA can show an "injury infact" thet is "fairly tracea:
ble" to the Commission's actions and thet will likely be
"redressed by afavorable decison,” as Artide Il requires
Bennett v. Spear, 520 U.S. 154, 162 (1997); seedso Luyjanv.
Defenders of Wildlife, 504 U.S. 555, 560-61 (1992); Animd
Legd Defense Fund, Inc. v. Glickman, 154 F.3d 426, 431
(D.C. Cir. 1998) (en banc).

PCA's ultimate injury isthe termination of its contracts
Although the Commission did not terminate them, it ac-

1 Therdevant providon datesinitsentirety: "When arate
schedule or part thereof required to be on file with the Commisson
IS proposed to be cancdled or isto terminate by its own terms and
no new rate schedule or part thereof isto befiled inits place, each
party required to file the schedule shal natify the Commisson of
the proposed cancdlation or terminaion on the form indicated in
$131.53 of this chapter a least Sixty days but not more than one
hundred-twenty days prior to the date such cancdlation or termi-
nation is proposed to take effect.” 18 C.F.R. s35.15(3).



quiesced in thair termination by others If, ass PCA daims,
the Commisson had aduty to prevent those terminations by
requiring more natice than was given, then PCA'sinjury is
two-fold--the terminations by others, and the Commisson's
falureto prevent this. In these drcumdtances, the latter

injury iscognizale. The "loss of avauable contractud
interest in alicensse isan injury sufficient to invoke our
juridiction.” Telephone and Data Sys, Inc. v. FCC, 19 F.3d
42,46 (D.C. Cir. 1994). Theinjury isdirectly tracegbleto the
Commisson'sdleged nonfessance. Seeid. @ 47, ssed0
Animd Legd Defense Fund, 154 F.3d a 440-42.

Redresszhility is another matter. PCA isnot asking for
dameges or injunctive rdief in this court, dthough itis
seeking such rdief dsewhere. PCA daed thet the Commis:
son "has the power to fashion any number of remedies, and
PCA would ask FERC to use that power if this Court holds
thet violaions of the FPA and FERC regulaions have oc-
cured." Fnd Reply Brief of Petitioner & 4. The Commis-
gon does not digpute thet it has remedies for unlawful
contract terminations. In holding thet the terminated agree-
ments were not subject to the natice-of-termination rule,
however, the Commisson effectively held thet the contracts
were legdly terminated. As such, no contract remedies will
be forthcoming if the Commisson's determination gands. In
these drcumdtances, a dedlaratory ruling thet the termi-
nations a issue are subject to the natice requirement isa
" 'necessary firg gep on a path that could ultimately lead to
relief fully redressng theinjury’." Telephone and Data Sys,
19 F.3d a 47; seedso Hazardous Wadte Trestment Counail
v. U.S EPA, 861 F.2d 270, 273 (D.C. Cir. 1988). PCA isin
the same pogtion asthe litigants who had ganding in Tde-
phone and Data Sysems-they will not necessaxily prevall if
we overturn the Commisson, but they "cannat prevall unless
wedo s0." 19F.3dat 47.2

2 We disagree with the Commission that New York State Elec. &
Gas Corp. v. FERC [NY SEG], 117 F.3d 1473 (D.C. Cir. 1997),
Oefeats danding. NY SEG did not even ded with ganding. The
juridictiond defect there was the aLit's incompetibility with Con-



B. Falureto Properly Intervene and Obtain Party Status

The Commisson trested each contract termination asa
Separate proceading and assgned each its own docket num-
ber, though it digpased of them on aconsolideted bass PCA
sought to become a party to each proceeding by intervention.
The Commisson parmitted PCA to intervene in mogt pro-
cexdings but denied intervention in the S procesdingsin:
volving Idaho Power Co.; PG&E Energy Trading-Power,
L.P; South Jarsey Energy Co.; Vitol Gas& Electric LLC;
Bl Paso Energy Marketing Co.3; and Cook Inlet Energy
Supply, L.P. SeeNew York State Elec. & Gas Corp., 85
FERC. p 61,196 (1998) (denying PCA's mations to intervene
in the Vitol and Cook Inlet procesdings); Southern Co.
Energy Mktg. L.P., 86 F.ER.C. p 61,131 (1999) (denying
intervention in the Idaho Power and South Jersey Energy
Co. proceedings); PG& E Energy Trading-Power, L.P., 86
FER.C. p 61,303 (1999) (denying intervention in the PG& E
Energy and El Paso proceedings). Asa conseguence, PCA
was not party to these Sx proceadings.

We have no jurigdiction over procesdingsin which PCA is
not aparty because only "partfieg to aproceeding’ may seek
judicid review under the Federd Power Act. See 16 U.SC.
s$829(b). The Commission conduded that PCA did not
properly intervene and therefore did not become a party to
these Sx proceedings PCA did not file timely mationsto
intervene, and the Commisson was nat obligated to acoept
untimely ones.

PCA damsthat "FERC had no grounds on which to deny
intervention." Fnd Brief of Petitioner & 35. Under the

gress digribution of functions between the digtrict courts and the
courts of gpped. Entertaining that appea would have deprived the
digrict court of its enforcement function under the Public Utility
Regulatory PoliciesAct. See NY SEG, 117 F.3d & 1476-77. Enter-
taining the present apped, by contrast, would not frudrate the
enforcement scheme of any datute. See 16 U.S.C. s825(b).

3 El Paso Power Sarvices Co. isthe successor-in-interest to El
Paso Energy Marketing Co. See PG& E Energy Trading-Power,
L.P, 86 F.ER.C. p61,303, a 62,055 n.1 (1999).



Commisson'srules, however, the burden is on the untimdy
movant to show good causeto intervene. See 18 CF.R.
$385.214(b)(3). PCA has not demongtrated good cause, cer-
tainly not to adegree uffident to warrant our upsetting the
Commisson's gpplication of itsown procedurd rule. PCA
a0 aststha the Commisson arbitrarily consdered only
good cause, to the exdusion of four other factorsidentified in
therule. FHind Brief of Ptitioner a 36-38. Falureto
establish good causeis, however, a sufficent condition to
deny intervention, o the Commisson was not obligated to
congder any other factor. See 18 C.F.R. s385.214(b)(3).4

Il. The Merits

PCA hasfour arguments. (1) the Commission erroneoudy
viewed 17 of the 21 terminations asinvolving short-term
discretionary sdes, (2) the Commission'sinterpretation of 18
C.F.R. s35.15(q) vidlates the Federd Power Act; (3) the
Commisson'sinterpretation violates the regulation itsdf; and
(4) the Commisson should have gpplied its new interpretation
(essuming its vdidiity) progpectivey only.

A. The Naure of the Terminated Transactions

PCA assarts that the Commisson misconceived the neture
of the terminated transections thet 17 of them were umbrdla
agreaments or their functiond equivdents. See Find Brief
of Petitioner at 19-24. We have jurisdiction to congder only
PCA's argument regarding 12 of the transactions because
PCA was not a party to the proceedings involving the other
five5 Seesuprasection |.B.

4 Theintervenorsin this gpped argue that PCA did not properly
intervene in the Enron proceading. See Joint Brief for Intervenors
a 21 n.8. The Commisson to this point hastregted PCA asaparty
to that proceading and so will we.

5 The 12 transactionsinvolve the fallowing counterparties. ConA-
graEnergy Savices, Inc.; Entergy Power Marketing Corp.; Grif-
fin Energy Marketing, L.L.C.; Midocon Power Sarvices Corp.;

North American Energy Conservaion, Inc.; British Columbia Pow-
er Exchange Corp.; Cord Power, L.L.C.; Enron Power Marketing,



Onedf the 12, Washington Water Power Company
(WWPC), dearly did nat terminate an umbrdla agreement
with PCA. WWPC's natices of termination Sated thet it was
terminating transactions under the Western Systems Power
Pool Agreement. See Joint Appendix a 358 & 657. While
the Pool Agresment may conditute an umbrdla agreament
"required to be on file" WWPC could not have terminated it
merdy by terminating individud transactionsunder it. The
Poadl Agreement has numerous parties in addition to WWPC
and PCA, and as such is not subject to termingtion by a
sngle paty. Asthe Commission put it in Western Sysgems
Power Poal, 55 F.E.R.C. p 61,495, a 62,716 (1991), the
"WSPP is an umbrdla arangement thet will continue for &
least ten years while members come and go over time. When
one member leaves, the arangement does not terminate”
See generdly Western Systems Power Pool, 55 FER.C.

p 61,099 (1991).

We will assume arguendo that the remaining 11 cancdla
tionswere of umbrdlaagreaments PCA 4ill mugt esablish
thet these umbrdlla agreements were "reguired to be on file
with the Commisson." 18 CF.R.s35.15(3). If they were
not required to be on file, they are not subject to the
Commisson's 60-day notice-of-termination regquirement.
PCA makes no atempt to prove this essentid predicate.

Asit turns out, the cancded agreaments were not required
to be on file, whether they were umbrdla agresments or nat.
Thisis 0 because these 11 terminating counterparties were
power marketerslike PCA rather then traditiond utilities6

Inc.; New Energy Ventures, L.L.C.; New York State Electric &
Gas Corp/NGE Generdion Inc.; Southern Company Energy Ma-
keting, L.P.; and Washington Water Power Company. SeeFind
Brief of Ptitioner & 20-23. Thefive transactions thet we have no
juridiction to review involve Cook Inlet Energy Supply, L.P.; H
Paso Energy Marketing Co.; South Jarsey Energy Co.; PG&E
Energy Trading-Power, L.P.; and Vitol Gas& Electric LLC.

6 The Commission granted eech of these 11 power marketers
authority to sdll power at market-based rates and required only the
filing of quarterly reports. See Griffin Energy Mktg,, L.L.C., 81



The Commisson, initsorigind order halding thet notice of
termination was not necessary, explained thet for transactions
“involving power sdes by power marketers, there are no
umbrdla sarvice agreements on file and likewise the particu-
lar transaction termswere not onfile" 84 FER.C. p 61,199,
a 61,986 & n.3. The Commisson further explained in its
order on rehearing that "the filings by power marketers
involved specific market-based power sdestransactions thet
were nather on file with the Commission nor subject to any
filed umbrdlaagreaments, but were made pursuant to an
umbrelataiff onfile" 86 FER.C. p 61,131, a 61,455.
Power marketers are not required to file umbrella agree-
ments, 0 the natice-of-termination regulationin 18 CF.R.
$35.15(a) does not goply to umbrdlaagreementsthey termi-
nate. Power marketersindeed file umbrdla tariffs and
quarterly reports summarizing padt transactions. See 86
FER.C.p61,131, a 61,459 & n.36; seedso Heartland
Energy Servs, Inc., 68 F.E.R.C. p 61,223, a 62,065-66 (1994)
("the requirement that [power] marketersfile quarterly re-
ports detailing the purchase and sde transactions undertaken
in the prior quarter is necessary to ensure that contracts
relaing to rates and services are on file, asrequired by
section 205(c) of the FPA"); supranote 6. Traditiona
utilities by contradt, are required to file umbrdlaagree-
ments. See Southern Co. Servs, Inc., 75 FER.C. p 61,130,
a 61,439, 61,444-45 (1996) (reviang filing requirements for
"short-term market-based rate transactions by norn-power

F.ER.C. p61,133(1997); Southern Co. Energy Mkig., L.P., 81
FER.C. p 61,009 (1997); British Columbia Power Exch. Corp., 80
FER.C. p61,343(1997); New York State Elec. & Gas Corp., 79
FER.C. p61,303 (1997); New Energy Ventures, Inc., 76 FER.C.
p 61,239 (1996); Entergy Power Mktg. Corp., 74 FE.R.C. p 61,137
(1996); Inre Cord Power, L.L.C., Letter Order, Docket No.
ER96-25-000 (Dec. 6, 1995); Inre ConAgraEnergy Servs, Letter
Order, Docket No. ER95-1751-000 (Oct. 23, 1995); InreMidCon
Power Servs. Corp., Letter Order, Docket No. ER94-1329-000
(Aug. 11, 1994); Inre North American Energy Consarvation, Inc.,
Letter Order, Docket Nos. ER94-152-000 & ER94-9-000 (Feb. 10,
1994); Enron Power Mktg., Inc., 65 F.E.R.C. p 61,305 (1993).



marketer public utilities' and requiring filing of umbrdla
agreements and quarterly reports). Because PCA never
established that the contracts at issue are "required to be on
file" itisirrdevant that PCA's power marketer counterpar-
ties might have cancded umbrdla agreements or their func-
tiond equivden.

We dedline to address PCA's argument inits reply brief
thet the umbrdla agreements were required to be on file
because they were contained in quarterly reportsthet are
required to be onfile See Find Reply Brief of Petitioner a
7-8. Thisargument was not raised in PCA's opening brief
and istherdforewaved. See Rallins Environmenta Sarvs
(NJ) Inc. v. U.S. EPA, 937 F.2d 649, 652 n.2 (D.C. Cir. 1991).
The Commisson's mation to drike the portions of PCA's
reply brief thet raise thisargument isgranted. Contrary to
PCA's contention in its oppodition to the Commisson's mation
to drike, the Commisson's orders adequately goprised PCA
of the need to raise in its opening brief the argument that the
cancded transactions, whatever thar nature, were required
tobeonfile See84 FER.C. p 61,199, a 61,986 (Commis-
gon order daing thet traditiond utilitiesfile umbrdlaagree-
ments but power marketers do not); 86 FER.C. p61,131, &
61,455 (rehearing order making the same didinction); id. a
61,459 (rehearing order dating that quarterly reports satisfy
Federd Power Act filing requirement but are not rate sched-
ulesrequired to be on file under 18 C.F.R. s35.15(3)).

B. The Federd Power Act

PCA assatsthat even if the Commisson correctly trested
the cancded transactions as short-term discretionary power
ses itsrefusd to goply the 60-day natice-of-termination
reguirement nonethdess violates the Federd Power Act.
PCA fird damsthat the Commisson'sinterpretation of its
regulation contravenes the Commisson's regulatory obli-
gaions PCA has nat identified with any spedificity whet
regulatory obligations the Commisson has shirked. Itisnot
the court'sraletofill in the blanksin counsd's argumert.



PCA ds0 ssamsto argue (the argument is not devel oped)
thet the Ad'sjuridictiond provison impliesthet thefiling
requirements cover the canceled transections. The premises
are obscure, but the reasoning gpparently isthat the Act
covers"sdes” and theterm "sdes’ contemplates actud
transactions with agreed-upon prices and quantities, not um-
brdlaagreements. See Find Brief of Pdtitioner a 25. Canr
cdlation of individud transactions rather then of umbrdla
agreements presumably is, under thistheory, the critica
event because it implicatesthe Act'sjuridictiond provison.

This syllogism ignores the determingtive part of the Adt--
the part stting forth the filing reguirements. Section 205(c)
of the Act governsfiling and dates

Under such rules and regulaions as the Commisson
may prescribe, every public utility shall file with the
Commisson, within such time and in such form asthe
Commisson may designate, and shdl kegp openin con-
venient form and place for public ingpection schedules
showing dl rates and charges for any transmisson or
sde subject to the jurigdiction of the Commisson, and
the dassfications, practices, and regulations affecting
such rates and charges, together with al contractswhich
in any manner afect or relate to such rates, charges,
dassficaions and savices

16 U.S.C. s824d(c). The Commisson has held thet tradi-
tiond utilities and power marketers who engage in market-
based rate transactions are required to file quarterly reports
summarizing transactions, and that these reports satify the
filing requirements of s205(c). See86 F.ER.C. p61,131, a
61,459. PCA has nat even questioned the Commission's
judgment in this regard so neither will we.

C. The Commisson's Interpretetion of its Regulation

The Commission interpreted 18 C.F.R. s35.15(a) asnot
applying to the cancded transactions because the agreements
were not required to be on file, which isthe predicate for the
60-day notice-of-termination requirement. See84 FERC.

p 61,199, & 61,986-87; 86 F.E.R.C. p 61,131, & 61,457. On



rehearing, PCA pointed out thet the Commission hed previ-
oudy gpplied the notice-of-termination rule to transactions
likethe onesat issue. See Portland Gen. Elec. Co., 75
F.E.R.C. p 61,310, a 62,002 (1996) (refusing to waive 60-day
notice requirement in section 35.15 for terminting individual
transactions); Portland Gen. Elec. Co., 77 FER.C. p 61,171,
a 61,639 (1996) ("we bdieve that the daility to unilaterdly
terminate a power sdes contract without prior notice should
belimited: (1) to contracts executed on and after July 9,

1996; and (2) to termination & the end of the contract”). In
its Order on Rehearing, the Commisson conceded thet it
"gpplied Section 35.15 to short-term power sde transactions
in Portland Generd" but procesded to "reverse any contrary
language in Portland Generd indicating that Section 35.15
might goply to short-term discretionary power sdlesthet are
not themsdveson file" 86 FE.R.C. p 61,131, & 61,457.

PCA damsthat the regulation cannot sudain thisre-
interpretation. In PCA'sview, the overruling of Portland
Genard wrote the "part thereof" language out of s35.15(a)
without natice-and-comment rulemeking. In actudity, the
Commisson amply dtered its view of whet is"'reguired to be
onfile" holding thet the discretionary power transactions a
issuewerenot inthat dass. 18 C.F.R. s35.15(a); 86
FER.C. p61,131, a 61,457. Indoing s0, the Commisson
merdy narrowed the category of "rate schedule[| or part[g]
thereof" thet are "reguired to be onfile' (18 CF.R.
s$35.15(a)); it left the "part thereof" language undisturbed.
The regulaion does nat forbid such narrowing.

D. Retroectivity

In overruling Portland Generd, the Commission faced the
choice of goplying the new rule of law progpectivdy or
retrogpectively. It chosethe later course, achoice PCA
atacks as arhbitrary and capricious

Adminigrative agendes have rdaivey more fresdom to
apply retroectively "new gpplications of law, darifications
and additions" then "subdtitution[g of new law for old law
thet was reasonably clear" because retroactive gpplication of



awhally new rule may disrupt settled expectations and
implicate fairness concans. Williams Naturd Gas Co. v.
FERC, 3F.3d 1544, 1554 (D.C. Cir. 1993). Viewingits
retregt from Portland Generd as subdtituting new law for

old, the Commisson acknowledged thet "the August 28 Order
represented a change in interpretation of Section 35.15." 86
FER.C. p61,131, a 61,457. The Commission proceeded to
andyze PCA'sdam for progpective-only goplication of the
new rule under athree-factor tet:

(1) whether the ruleis actudly a departure from dear
prior policy or indead anew palicy for anew Stugion
(or adarification of aprior palicy); (2) whether retroac-
tive gpplication will be more likdy to hinder than to
further the operation of the new rule, and (3) whether
retroactive gpplication would produce subgtantiad inequi-
table results, with particular reference to whether parties
relied on the old sandard.

86 FER.C.p61,131, a 61,457-58. It concluded thet dl
three factors favored retroactive goplication, noting thet par-
tidpantsin this market require flexibility to managethe
terms and condiitions of their transactions, thet thereisno
purpose in the Commisson's reviewing the termination of
transactions whaose terms and conditions were never reguired
to bereviewed in the firg place, and that PCA suffered no
subgantia inequity because"PCA knew thet these individua
power sdleswere nat on file with the Commission, but rether
were made pursuant to umbrdla tariffs and/or umbrdla
sarvice agreementsonfile" 86 FER.C. p 61,131, a 61,458
59.

The Commisson's three-factor tet differs dightly from the
way we would go about deciding whether agency adjudicar
tionsmay be given retroective effect.7 The Commisson's

7 We have framed the inquiry asfdlows (1) whether the
paticular caseisone of firg impresson, (2) whether the new rule
represents an aorupt departure from well established practice or
merdy atemptsto fill avoid in an unsettled areaof thelaw, (3) the
extent to which the party againgt whom the new ruleis gpplied
rdlied on the former rule, (4) the degree of the burden which a



goproach (and ours) dso differs from Supreme Court retroac-
tivity prindpleswith respect to judicid rulings under which

court judgments must be gpplied retroactively with few ex-
ceptions. See, eg., Harper v. VirginiaDept of Taxation, 509
U.S. 86, 97 (1993); Reynoldsville Casket Co. v. Hyde, 514 U.S.
749 (1995). We have not decided whether thisline of cases
appliesto agency adjudications, and we will not mekethe
decison here. See Didrict Lodge 64, Intl Assn of Machin-
ists & Aerogpace Workers, AFL-CIO v. NLRB, 949 F.2d 441,
447 (D.C. Cir. 1991); United Food & Commercid Workers
Intl Union, AFL-CIO, Locd No. 150-A v. NLRB, 1 F.3d 24,
35 (D.C. Cir. 1993); Nationd Fud Gas Supply Corp. v.
FERC, 59 F.3d 1281, 1289 (D.C. Cir. 1995); seedso Laborers
Intl Union of North America, AFL-CIO v. Foser Wheder
Corp., 26 F.3d 375, 386 n.8 (3d Cir. 1994). No matter which
line of autharity one follows the Commisson's condusion that
the equities favor retroactive gpplication cannot be faulted.

The 60-day natice provison would have created asrious
obstade to competition in view of the fact that partiesare
entering into discretionary sales agreaments that may last for

only daysor hours The short duration of many sdesinthis
market a0 vitiates PCA's rdiance interest on alengthy
notice-of-terminaion period. To the extent PCA wished to

rely on certain teemination provisons it could have put them

inits contracts

Petitions denied.

retroactive order imposes on a party, and (5) the Satutory interest
in goplying anew rule despite the rdiance of aparty on the old
dandard." Williams, 3 F.3d at 1553-54; seedso CasHl v. FCC,
154 F.3d 478, 486 n.6 (D.C. Cir. 1998).



