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TORRUELLA, Circuit Judge. Petitioner Londonderry

Nei ghbor hood Coal ition ("LNC') seeks review of a decision by the
Feder al Energy Regul ati on Comm ssi on ("FERC' or "t he Conm ssion") to
certify anatural gas pipeline-replacenent project. LNCargues that
the Commi ssion's certification of the project was tainted by its
failure to assess adequately the full environnmental inpact of the
pr oposed undert aki ng. The Conm ssi on di sput es t he substance of LNC s
argunments and, inaddition, interposes achallengetothis Court's
jurisdictionover the appeal. W findthe Comm ssion's jurisdictional
argument sound and dism ss the petition for review
l.
A.

Under the Natural Gas Act ("NGA'), 15U S. C. 88 717-717z, the
Conmmi ssi on has certificate authority over conpani es that engage inthe
transportation or sale for resale of natural gas in interstate
commerce. To assure the orderly devel opnment of natural gas suppli es,
NGA 8 7(c) (1) (A) prohibits any "natural -gas conpany or person" from
constructing or operating pipelinefacilities prior toobtaininga
certificate of public conveni ence and necessity fromthe Conm ssi on.
Id. 8 717f(c)(1)(A). In accordance with NGA § 7(e), the Commi ssi on
shall issue such certificates to qualified applicants once it
det erm nes that the proposed service "is or will berequired by the

present or future public convenience or necessity. . . ." 1d. 8
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717f(e). The Conmissionis alsoauthorizedto attachto certificates
"such reasonabl e terns and condi ti ons as t he public conveni ence and
necessity may require." 1d.

The Conm ssi on has no jurisdictionover facilities used
strictly for the | ocal distribution of natural gas. 1d. § 717(b).
Li kewi se, as di ctated by the Federal Power Act ("FPA"), 16 U. S. C. 88
791a-828c, the Commi ssion has nojurisdictiontoregul ate electric
generation facilities. 1d. 8 824(b)(1).

The Nati onal Environnental Policy Act ("NEPA"), 42 U.S.C. 88
4321-4370f, provides that federal agencies nmust follow certain
procedures designedtoidentify and eval uate t he environnental effects
of proposed agency actions. NEPArequires federal agencies to prepare
a detail ed Environnmental |npact Statenent ("EIS") for all "major
Federal actions significantly affecting the quality of the human
environnent." 1d. 8 4332(2)(C). However, "an agency need not conduct
a conprehensive EISif an environnmental assessnent reveal s that the
proposed action would not have a significant effect on the

envi ronment. " Womnm ng Qutdoor Council v. U.S. Forest Serv., 165 F. 3d

43, 49 (D.C. Cir. 1999) (citing 40 C.F.R §§ 1501.4, 1508.9).
B.
Inthis case, the Comm ssion was cal |l ed upon to aut horize a
nat ural gas pi pel i ne-repl acenent project proposed by t he Tennessee Gas

Pi pel i ne Conpany ("Tennessee"). The project enconpassed the
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repl acement of 19.3 nmi | es of existing eight-inch-dianeter pipewth
twenty-inch pipe, enabling the delivery of natural gas from
Massachusetts to a natural -gas-fired power generati on pl ant bei ng
constructed i n Londonderry, New Hanpshire by a separate private entity,
t he AES Londonderry, LLC("AES"). Tennessee's gas pipelinew || be
connected to the generation plant by a 2.9 mle, sixteen-inch
distribution lateral to be built by EnergyNorth Natural Gas, Inc.
("EnergyNorth"). Both the AES power pl ant project and t he EnergyNorth
| ateral project fall outsidethejurisdictionof FERCand are, instead,
subj ect to authorization by the state. See 16 U.S.C. 8§ 824(b)(1); 15
U.S.C. § 717(b).

I nJuly 1998, AES appliedto the appropriate state body, the
New Hanpshire Energy Facility Site Eval uati on Comrittee (EFSEC), for
approval to construct and operate the power plant. In additiontothe
request specifically dealing w th the power plant, the proposal al so
sought approval for three rel ated subsidiary projects -- includingthe
EnergyNorth project -- which were necessary for the power plant's
operation. On May 25, 1999, after a conprehensive revi ewprocess,
EFSEC certified the projects, findingthat the facility woul d not have
an unr easonabl e adver se ef fect on the environnent or public health. In
August 2000, t he New Hanpshire Suprene Court upheldthis certification

in the face of a challenge by LNC. Appeal of the Londonderry

Nei ghbor hood Coalition, 761 A 2d 426 (N. H 2000).
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Meanwhi | e, AES si gned a twenty-year contract with Tennessee
for provision of the needed supply of natural gas. Tennessee al ready
had i n pl ace, as part of its "Concord | ateral " system two parall el
pi pelines -- aneight-inchlineandatwelve-inchline-- set ten feet
apart in a conbined fifty-foot right-of-way running fromDracut,
Massachusetts into New Hanpshire. To service the power plant,
Tennessee proposed torenove the eight-inchlineandreplaceit witha
twenty-inch |ine.

C.

On Decenber 10, 1999, as required by the NGA, Tennessee
appliedto FERCfor acertificate of public conveni ence and necessity
toinplenment the project of replacing the existing pipelineinthe
Concord | ateral systemwith alarger one. Tennessee's application was
subsequent |y anmended on January 24, 2000. On March 31, 2000, the
Conmi ssion i ssued a "Notice of Intent to Prepare an Environnent al
Assessnent” for the pipeline-replacenent project and requested public
comments regardi ng environnental issues. In that Notice, the
Commi ssi on made a prel i m nary deci si on not to address the i npact of the
non-j uri sdictional AES and EnergyNorth projects, notingthat they had
been approved by t he state and had recei ved al | the necessary federal
permts. After receiving comments fromLNC (a nonprofit organi zation
conpri sed of over 100 | ocal citizens) and the United States Fish and

W I dlife Service arguing that, under NEPA, the Conm ssi on was required
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t o consi der the cumul ati ve environnental inpact of all three projects,
t he Comm ssi on i ssued a 57- page Envi ronnment al Assessnent on August 11,
2000. Despite the objections of LNCand the Fish and Wi dlife Service,
t he Assessnent di d not address the environnental inpact of the AES or
EnergyNorth projects.

On Cct ober 27, 2000, after receiving further comments from
LNC and ot her entities, the Conm ssionissued an order aut hori zingthe
Tennessee pi pel i ne project, subject tocertainconditions (the "Cctober
27, 2000 Order"). In that order, the Conm ssion relied on the
Envi ronment al Assessnent and agai n hel d that it was unnecessary to
consi der the two non-jurisdictional facilitiesinitsreview The
Comm ssion further found t hat the pi peline replacenent woul d have no
signi ficant environnmental inpact and rul ed that an El Swas t herefore
unnecessary.

Fol | owi ng t he Cct ober 27, 2000 Order, the Town and School
District of Londonderry filedatinely notion for reheari ng on Novenber
24, 2000. See 15 U.S.C. §717r(a) (providingthat notion for rehearing
must be filedw thinthirty days of the issuance of the order). LNC
al so submtted a notion for rehearing, thoughit was received and fil ed
one day | at e on Novenber 28, 2000. On Novenber 29, 2000, LNC noved f or
an extensionof tinetofileits request for rehearing, expl ainingthat
the untineliness of its notionfor rehearing was due to an error by the

U.S. Postal Service. AccordingtoLNC, the original rehearing notion
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was sent vi a Express Mail Service, whi ch guarant ees overni ght delivery.
I n a suppl emental notion filed on Decenber 6, 2000, LNC asked, inthe
alternative, that its notion for rehearing be deened a notion for
reconsi derati on.

On Decenber 12, 2000, the Comm ssion i ssued an Order G anting
Rehearing for Further Consideration. Sincethis order states that

"rehearing has beentinely requested,” it presumably referredonly to
t he Town and School District's notionfor rehearing. On May 3, 2001,
t he Conmi ssi on i ssued an Order G-anting, inPart, and Denying, in Part,
Reheari ng and Request for Reconsi deration (the "May 3, 2001 Order").
The May 3, 2001 Order deni ed LNC s noti on for an ext ensi on, hol di ng
t hat t he Conmi ssion had no authority to excuse LNC s untinely notion
for rehearing, but agreed to treat that notion as a notion for
reconsi deration. The Order then partially granted that notion (and the
Town' s rehearing request) with respect to one narrowissue.! The May
3, 2001 Order ot herw se deni ed bot h noti ons, includi ng LNC s NEPA- based
chal | enges regardi ng t he AES and EnergyNorth projects. On May 14,

2001, the Comm ssion aut hori zed construction of the Tennessee pi peline

pr oj ect.

1 Specifically, the Commissionrevisited and nodifiedits October 27,
2000 Order by requiring Tennessee toreroute | ess than one-half m |l e of
its newpipelinefarther away froma school property i n accordance with
an earlier proposal discussed in the Environnental Assessnent.
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On June 1, 2001, LNCfiled wi th the Conm ssi on a request for
rehearing of the May 3, 2001 Order and, on June 4, 2001, requested a
stay of the May 3, 2001 and May 14, 2001 Orders. After Tennessee
announced on June 11, 2001 t hat constructi on on t he pi peline project
had begun one week earlier, LNC, without waiting for rulingsonits
requests for rehearing and a stay, filedwiththis Court a petition for
revi ewof the May 3, 2001 and May 14, 2001 Orders. On June 13, 2001,
t he Comm ssi on di sm ssed t he requests for rehearing and stay, stating:
"Since the May 3 order does not alter the October 27 order's finding
wi th respect to cunul ative i npacts, the Conm ssion's deci sion on that
issueis final and further rehearing does not lie for any party tothe

proceedi ng." Tennessee Gas Pipeline Co., 95 FERC § 61, 386 (2001).

Inadditiontofilingits petitionfor reviewof the May 3,
2001 and May 14, 2001 Orders, LNCfiled amtionwith this Court to
stay construction of the Tennessee pi peline. FERCand Tennessee both
filed notions opposingthe stay alongwithnotions todismss. OnJuly
31, 2001 we deni ed LNC s stay notion as well| as the notions to di sm ss.
LNC then fil ed a second petition for review, this tinme requesting
revi ewof the Comm ssion's June 13, 2001 Order in additiontothe May
3, 2001 and May 14, 2001 Orders. LNC s first and second petitions for
review were consolidated in this appeal.



LNC asserts on appeal that the Tennessee pi peline project is
sufficiently intertwined with the AES and EnergyNorth projects to
mandat e Comm ssi on revi ewof the environnental effects of thelatter
two projects. Because the Comm ssion |limted its reviewto the
Tennessee pipeline and rul ed that it was unnecessary t o consi der t he
environnent al effects of the AES and EnergyNorth proj ects, LNC cont ends
that the Comm ssion violated various provisions of NEPA.

FERC di sputes these contentions on their nerits. I n
addi tion, FERCraises athreshold jurisdictional issue. Accordingto
t he Conm ssion, LNC sfailuretofileatinely notion for rehearing of
t he Oct ober 27, 2000 Order precludes this Court fromentertainingthe
appeal .

A

The NGA mandates that, as a predicateto filing an appeal
froman order of the Comm ssion, the affected party nust nove for
rehearingw thinthirty days of the date on whi ch the order was i ssued.
Section 19(a) of the NGA provides:

Any person . . . aggrieved by an order issued by

t he Comm ssi on in a proceedi ng under this chapter

to whi ch such person. . . is aparty may apply

for arehearing within thirty days after the

i ssuance of such order . . . . No proceedingto

review any order of the Comm ssion shall be

br ought by any person unl ess such person shal |

have made application to the Comm ssion for a
rehearing thereon.
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15U.S.C. §717r(a). "Thereis no questionthat under the Natural Gas

Act "an applicationfor rehearingis ajurisdictional prerequisiteto

judicial review'" Boston Gas Go. v. FERC, 575 F. 2d 975, 977 (1st Cir.

1978) (quotingPublic Serv. Commin of N Y. v. Federal Power Comm n, 543

F.2d 757, 775 n.116 (D.C. Cir. 1974)).

Inthis case, applicationof this potential jurisdictional
bar will depend upon which order of the Conm ssion triggered the
requi rements of NGA 8 19(a). The Conm ssion argues that the Oct ober
27, 2000 Order is the relevant order and that LNC s petition for
rehearing was untimely. LNC, on the ot her hand, contends that the
rel evant order -- and therefore the only order fromwhich it seeks
appeal -- is the May 3, 2001 Order. LNC al so contends that, in any
event, itsfailureto adhere strictly tothe statutory deadline may be
excused on equi tabl e grounds. Weturnfirst tothe task of determ ning
which order is the relevant one for purposes of determ ning our
jurisdiction.

B.

The Comm ssion relies upon the plainlanguage of NGA § 19 (a)
inarguingthat the rel evant order i s the one by which a protesting
party is "aggrieved." Because the Cctober 27, 2000 Order aut hori zed
t he proj ect and establ i shed the Comm ssion's positionthat it woul d not
consi der the two non-jurisdictional projects for purposes of conpliance

wi t h NEPA, the Comm ssion submts that LNCwas requiredto seek tinely
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rehearing fromthat order, or elseforfeit itsclains. LNCoffers a
two-fold response. First, it contends that the Comm ssion's own
regul ati on establ i shes that the rehearing requirenent appliesonlyto
a "final decision" issued by the Comm ssion, whichinthis caseis
arguably the May 3, 2001 di sposition. Second, LNCasserts that the May
3, 2001 Order nodifiedthe earlier decisiontosuch an extent that it
triggered a neww ndow of opportunity i nwhich LNCsuccessfully sought
rehearing. W find both of LNC s contentions holl owand concl ude t hat
t he Oct ober 27 Order triggered LNC s obligationtotinmely nove for
rehearing in order to preserve its appeal rights.?

LNC s first argunent rates only brief attention. The
Conmi ssion's Rul e 713 provides, inpart: "Arequest for rehearing by a
party rmust be filed not | ater than 30 days after i ssuance of anyfinal
deci sion or other final order in aproceeding." 18 C F.R 8 385.713(b)

(enphasi s added). Even if this rule can be read to support LNC s

2 W note that our deternminationthat LNCis aggri eved by t he Oct ober
27, 2000 Order heaps anot her jurisdictional quandary on the pile.
Under Fed. R App. P. 15(a)(2)(C), apetitionfor reviewof an agency
order nust "specify the order or part thereof tobereviewed.” Inits
first and second petitions for reviewbefore this Court, LNC appeal ed
only the May 3, 2001, May 14, 2001, and June 13, 2001 orders. Because
we ul timately concl ude that we | ack jurisdiction over this appeal based
on LNC s failureto seek tinmely rehearing before the Comm ssi on, we
need not address ot her possible jurisdictional defects. Simlarly, we
not e that our di sposition here precl udes us fromresol ving the i ssue of
whet her venue in this Court is proper.
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position,3such a readi ng woul d be trunped by t he pl ai n | anguage of NGA
8§ 19(a). That section, which we apply wi thout reservation, clearly
makes t he "aggriev[ing]" order the rel evant order for purposes of
seeki ng rehearing and a subsequent appeal.

Next, LNCattenpts to shore upits position by assertingthat
t he Comm ssion, inthe May Order, revisitedthe central issueinthis
case: whet her t he Comm ssi on shoul d have conduct ed a revi ewof the AES
and EnergyNorth projects. According to LNC, this proves that the
Comm ssionwas still ina"deliberative process" and the Cctober 27,
2000 Order was not the final word on this issue.

To be sure, the exi stence of arehearing procedure indicates
that the Commissionw || continueits deliberative process after an
initial order onamatter. Neverthel ess, the availability of rehearing
does not alter the clear statutory procedure for perfecting an appeal .
As the text of the statute illustrates, there is an inportant
di stinction between an aggri eving order and a reheari ng order for
pur poses of the appeal process:

Any party to a proceeding . . . aggrieved by an

order i ssued by the Conm ssion. . . nay obtain

a revi ewof such order inthe court of appeal s

. by filinginsuchcourt, withinsixty days

after the order of the Comm ssion upon the
application for rehearing, awitten petition

3 The Conmmi ssion's rule can al so bereadto apply only to proceedi ngs
rai sed under subpart E of the regul ati ons, whi ch governs evi denti ary
hearings, thus makingit entirely inapplicabletothis case. See 18
C.F.R 8§ 385.713(a)(2).
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praying that the order of the Comm ssion be
modi fied or set aside in whole or in part.

15 U.S.C. § 717r(b). Thus, while a rehearing order triggers the
si xty-day periodfor filing an appeal under this section, it isplainly

t he aggri evi ng order that nmust be appealed. City of Gconto Falls v.

EFERC, 204 F.3d 1154, 1159 (D.C. Cir. 2000).*%

There are, i ndeed, sonme cases i n whi ch t he Conm ssion w ||
sufficiently nodify an earlier order -- either upon rehearing,
reconsi deration, or acting sua sponte -- so as i ssue, ineffect, anew
aggrieving order that triggers a newrehearing requirenent. See

Sout hern Natural Gas Go. v. FERC, 877 F. 2d 1066, 1073 (D.C. Gr. 1989);

Tennessee Gas Pi peline Co. v. FERC 871 F. 2d 1099, 1109-10 (D.C. Grr.

1989). Incertaincases it nay be "a fine point to determ ne whet her
a subsequent nodification amounts to a new order or is nerely a

techni cal change in an existing order."” Tennessee Gas, 871 F. 2d at

1110. However, we havelittledifficulty concludinginthis casethat
t he Commi ssion's May 3, 2001 Order was a nere techni cal nodification
t hat di d not anount to an order that aggri eved LNC anew. The May 3,
2001 Order only rerouted one-half m e of pipeline; this changeis

virtuallyirrelevant tothelarger NEPAi ssues appeal ed by LNC and,

4 InCity of OCcanto Falls, the court was interpreting anidentical
provi si on of the Federal Power Act. It is "established practice” to
cite decisions interpreting cognate provisions of thetwo statutes
i nt erchangeably. Arkansas La. Gas Co. v. Hall, 453 U. S. 571, 577 n. 7
(1981).
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noreover, is anodificationthat LNCactually requested. LNCcertainly

cannot cl aimto be "aggri eved" by such a nodified order. See Sout hern

Natural Gas, 877 F.2d at 1071 ("[H] aving recei ved fromFERC what it
presented as its first choice . . ., [the petitioner] is not
‘aggrieved,' in any sense contenplated by NGA § 19(b) . . . . ").

I n sum by granting partial reconsiderationw th respect to
this discrete m nor i ssue, the Commi ssi on di d not open t he door for
appeal of any and all prior rulings, includingthoseinplicatingLNC s

forfeited NEPA cl ai ns.°> See Tennessee Gas, 871 F. 2d at 1110 n. 18 ("[I]f

a party does not raise an argunent that it could haveraisedinits
first petitionfor reviewof a Comm ssion action, it cannot preserve
t hat argunent for judicial reviewsinply by filing asecond petition
for rehearing froma subsequent Comm ssi on order whichinplicatesthe

sanme action."); accord Kentucky Uils. Co. v. FERC, 789 F. 2d 1210, 1215

(6th Gr. 1986). Asthe Nnth Grcuit has held, the NGA precl udes "t he

S WefindLNCsrelianceonCities of Canpbell v. FERC, 770 F. 2d 1180
(D.C. Cr. 1985), unpersuasive. Inthat case, thecourt heldthat it
had juri sdiction over the appeal in spite of the petitioner's tardy
notion for rehearing on an earlier order. The court acknow edged,
however, that itsrulingwas limtedtothe peculiar circunstances of
t hat case -- nanely, that the Comm ssion had effectively nooted the
petitioner's untinmely request for rehearing and deprivedthe earlier
order of itsfinality by "stayingthe effectiveness of [the] order and
by granting reconsi deration of that entireorder. . . ." |d. at 1184
(enphasi s added). By contrast, inthis case the Conmm ssion neither
stayed t he Oct ober 27, 2000 order pendi ng further proceedi ngs nor
granted reconsi deration of the i ssues LNC rai ses on appeal. The
Comm ssion nmerely revisited amnor issuethat isunrelatedtothose
rai sed here.
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i ntertw ni ng of orders for revi ewpurposes, that is, usingatinely
petitiontoreviewan order for whichthetinelimtations have run."

Covelo Indian Cnty. v. EERC, 895 F.2d 581, 585 (9th Cir. 1990).

Havi ng sati sfi ed oursel ves that the Cctober 27, 2000 O der
istherelevant order for purposes of applying the revi ewprovisions of
the NGA, we turn to LNC s argunent that it shoul d be excused from
strict adherence to the revi ewprovisions of the NGA based on equi tabl e
consi derati ons.

C.

LNC contends that its appeal rights were still preserved
because its notion for reheari ng woul d have beentinely filed but for
an error by the postal service.® In other words, since thereis a
decent excuse for the petition's | ack of tinmeliness, LNCargues, this
Court shoul d wai ve the time requirenents of the NGA and consi der t he
petition as tinely. W decline to do so.

The Conm ssionitself has consistently heldthat thethirty-
day timelimt "isajurisdictional timelimt which[the] Conm ssion

has no authority to extend."” Turnbull & Zoch Drilling Co., 37 F.P.C

255, 256 (1967). Several courts of appeals, includingthis one, have

6 LNCal so argues that its request for rehearingwas made withinthirty
days of the Cctober 27, 2000 Order's "i ssuance" because t hat order was
not formally issued until Cctober 31, 2000. Since LNCnever nmade this
argument before the Comm ssion, it has forfeited that cl ai mon appeal .
A petitioner cannot rai se anissue before the court that it did not
first present beforethe Conm ssion. See 15 U S.C. 8§ 717r(b); Uni ted
States v. L.A. Tucker Truck Lines, Inc., 344 U. S. 33, 37 (1952).
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voi ced substantial agreenent withthis view See Boston Gas, 575 F. 2d

at 979 (" Nei ther t he Conm ssion nor the courts are gi ven any for mof

jurisdictional discretion."); see al so Tennessee (as, 871 F. 2d at 1107;

United Gas Pi pe Line Co. v. FERC, 824 F. 2d 417, 434 (5th Cir. 1987);

SierraAss'nfor Env't v. FERC, 791 F. 2d 1403, 1406 (9th Cir. 1986);

Mont ana- Dakota Utils. Co. v. EERC, 739 F. 2d 376, 380-81 (8th Cir.

1984). LNC, on the ot her hand, proffers no concrete authority for its
contrary position. The best that LNCcan do i s point to | anguage from
one of our cases that offerslittle norethan an oblique suggestion
that a court of appeal sm ght have t he power to wai ve t he rehearing

deadline inthe appropri ate case. See Boston Gas, 575 F. 2d at 979 ("In

t he present case petitioner presents no nmeritorious excusefor its
failure to file a tinely application for rehearing.").

Though we are rel uctant to say there are no ci rcunst ances - -
no matter howextraordinary -- that would toll the rehearing deadl i ne,
t he present case does not require us to navi gate any such uncharted
territory. The postal service may bear nuch of the fault for having
deliveredthe petition |l ater than expected. Neverthel ess, delivery
del ays occur with sone frequency, and t here was no reason why LNC had
towait until thelast mnutetofileits petition. The Cctober 27,
2000 Order clearly stated that it was i ssued on that date, and LNC was
fullyinfornmedthat its petitionhadto bereceivedwithinthirty days

of that date. Furthernore, LNCcoul d easily have cal | ed t he Conm ssi on
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toinquire astowhether its petition had beenreceived. Onceit found
t he petition had not been recei ved, LNC coul d have conplied with the
filing deadline by followi ngupwth atelegraph or sone ot her formof
electronicfiling. Seeid. at 979-80 (noting that FERC has accept ed
rehearing notions via tel egraph).

Sincewefindthat LNCfailedtofileatinmely petitionfor
rehearing withthe Conm ssion, we do not consider the nerits of LNC s
claims on appeal .

Petition disni ssed. Costs are assessed against the

petitioners.
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