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Opi nion for the Court filed by Senior Circuit Judge
WIIlians.

W llians, Senior Circuit Judge. Anpco Production Com
pany and its affiliate BP Energy Conpany (collectively,
"Anoco") appeal from four orders of the Federal Energy
Regul atory Conmission. W initially address the first three
orders, all revolving around the Commni ssion's approval of a
rate settlenent; we uphold the Commr ssion. Then we ad-
dress the fourth order, which turns out to be non-final and
t hus beyond our jurisdiction.

Anoco produces natural gas and ships sonme of it through
pi pel i nes operated by Womni ng Interstate Conpany. Wo-
mng Interstate filed for a rate increase in 1997 under s 4 of
the Natural Gas Act, 15 U.S.C. s 717c, and the new rates
went into effect subject to refund on Decenber 1, 1997
(Docket No. RP97-375, the "1997 case"). After sone proce-
dural wangling, the Conmm ssion issued an order approving a
contested settl ement between Woning Interstate and al
parti es except Anpbco, which was severed so that it could
litigate its interests independently. Woning Interstate
Conpany, 87 FERC p 61,339 (1999) ("June 1999 Order").1

1 The parties have included in the Joint Appendix only type-
script versions of the Commi ssion orders under review, rather than
the published versions. As our opinions are nore comrunicative to
the bar if we cite pages in the published versions, the typescript
copies are of little use to us. W have in the past conmended use
of the published version (blown-up), see Union Electric Co. v.

The approved settlenent provided different rates for each
of two separate periods. 1d. at 62,305. For Period I, ending
Decenber 31, 1998, the rates were the same as the settlenent
rates approved by the Commi ssion for Wonmng Interstate in
a prior case, Docket No. RP94-267 (the "1994 case")--rates

| ower than those in Woning Interstate's 1997 filing. Id.
The rates for Period Il (running fromJanuary 1, 1999 unti
the effective date of Wom ng Interstate's next rate filing,
di scussed bel ow) were even lower. |d.

Shortly after the approval of this contested settlenent,
Woming Interstate filed a new s 4 case, in which it sought



new rates effective January 1, 2000 (Docket No. RP99-381

the "1999 case"). As a result, the period covered by the 1997
filing and settlenent was "locked-in," i.e., it could not run
beyond a known date--here, the | ast day of 1999.

The Conmmi ssion saw this new filing as altering the context
of the 1997 case. Denying Anpco's petition for rehearing of
the settl enent approval, the Comr ssion not only stuck to its
approval of the settlenent for shippers other than Anpco, but
ext ended the settlenment to cover Anpbco itself. Wom ng
Interstate Conpany, Ltd., 89 FERC p 61,028 (1999) ("Cctober

1999 Order”). Its reasoning was that there was no way that
Anmoco coul d benefit from pursuit of its clainms in the 1997
case. It addressed three inmginable types of benefit: (1) For

the |l ocked-in period at issue, Anpbco could not recover re-
funds under s 4 of the Natural Gas Act because under
established law, the "floor" for a s 4 refund cal cul ati on woul d
be the prior lawful rate, i.e., the 1994 settlenent rates. But
the 1997 settlenent rates already secured by others were in

the case of Period | the sane as the 1994 rates, and in the
case of Period Il even lower. So Anpco had nothing to gain
under s 4. 1d. at 61,087-88.

(2) Nor could Anpbco recover reparations in the 1997 case
under s 5 of the Act, 15 U.S.C. s 717d. G ven the conplexity
of Anpbco's nmmin issue (whether custoners should receive a
credit for a nearly $8 million dollar "exit fee" paid to Wo-

FERC, 890 F.2d 1193, 1194 n.1 (D.C. Cir. 1989), and counsel seem
generally to have followed our hint.



mng Interstate by Colunbia Gas Transm ssion), the Conm s-
sion could not finish the necessary hearing before the end of
the | ocked-in period. As the Conmi ssion can award s 5
reparations only prospectively fromthe date of a finding that
rates are not just and reasonable, Anpbco had nothing to gain
under s 5. Id. at 61, 088.

(3) Finally, the Comm ssion reasoned, any finding in the
1997 case could not help Anbco with regard to the 1999 case.
Again, the "floor" for refund purposes there would be the
prior lawful rate. For purposes of the 1999 case, this would
be the Period Il settlenent rates, and Anpco's maxi nmum
i magi nabl e success in the 1997 case could not produce a prior
lawful rate even that low, apart fromthe settlenent of the
1997 case, there was no basis for any floor |ower than the
1994 settlement rates. 1d. at 61, 088-89.

Accordingly, the Conmmi ssion term nated the hearing
schedul ed for the 1997 case and approved the settlenent for
all parties. 1d. It subsequently denied rehearing. Wo-
m ng Interstate Conpany, Ltd., 89 FERC p 61, 303 (1999)

(" Decenmber 1999 Order").

Anmoco first attacks the Commi ssion's June 1999 Order
approving the 1997 settlenment as to the parties other than
itself. Anmpco argues that there was no "substantial evi-
dence" that the settlenent rates were "just and reasonable.™
But this msstates the issue. All the non-Anoco shippers
agreed to the settlenent. As it was "uncontested"” as to
them the only burden on the Commi ssion was to find that it
was “"fair and reasonable.” United Municipal Distributors
Group v. FERC, 732 F.2d 202, 207 n.8 (D.C. Cir. 1984). See
June 1999 Order, 87 FERC p 61,339 at 62,308. The Conmi s-
sion clearly recognized the distinction, and that is why it
initially did not force the settlenent on Ambco. 1d. at
62, 309-10. Anpco does not even try to argue that there was
not substantial evidence to support the Conmi ssion's finding
that the settlenent net the |l ess stringent "fair and reason-
abl e" standard.



Anmoco's next claimis that the Conm ssion's October and
Decenber 1999 Orders erred in concluding that, after Wo-
mng Interstate's 1999 filing, Anmpbco had nothing to gain from
pursuit of its clainms in the 1997 case. Specifically it attacks
the third elenent in the October 1999 Order--the concl usion
that a s 5 finding that the "just and reasonable" rates were
bel ow even the 1997 Period Il settlenent rates could not
benefit Anpco in the 1999 case. Anpco asserts that there is
a potential benefit: Such a lower rate, it clainms, could becone
the "floor" for s 4 refunds in the 1999 case.

Anoco' s argunment fatally confronts the text of s 4(e) of the
Natural Gas Act, 15 U.S.C. s 717c. That section provides
that in the period after a gas carrier has filed new rates, and
the sane have been suspended and put in effect subject to
refund, the Conmission may require the carrier "to keep
accurate accounts in detail of all anmpunts received by reason
of such increase," and that the Conm ssion may order re-
funds of "the portion of such increased rates or charges by its
decision found not justified." s 4(e), 15 U S.C. s 717c(e)
(enmphasis added). It was this text that |ed the Suprene
Court in Federal Power Conm ssion v. Sunray DX G| Co.,
391 U.S. 9 (1968), to hold that the refund obligation extends
only to rate increases found inproper. There the Court dealt
wi th whet her the Conmi ssion could order refunds by carriers
that had been charging rates in accordance with a certificate
of conveni ence and necessity under s 7 of the Act, 15 U S.C
s 717f, in the absence of a condition in the certificate allow ng
such a refund. The Court |ooked to s 4, and found that any
ambiguity in the refund provision itself ("the portion of such
i ncreased rates or charges by its decision found not justified")
was resolved by the accounting provision, which was Iimted
to "amounts received by reason of such increase." 1d. at 24
(internal quotes omtted). "If it had been intended that the
refund obligation should extend to greater anpunts, the
accounting requirenent |ogically should have extended to
themalso.” 1d. The Court went on to point out an anonaly
that any other interpretation would create:



It would be anomal ous to treat an increased price as a
trigger for a refund obligation which would | eave the
producer with a smaller net return than if it had never
increased its price at all

I d.

In Distrigas of Massachusetts Corp. v. FERC, 737 F.2d
1208 (1st Cir. 1984), the First Circuit applied Sunray under
conditions virtually identical to ours. Distrigas had been
chargi ng a FERC-approved settlement rate, and then filed a
rate increase to take effect July 1979. Id. at 1222. Adjudi -
cating that filing, the Comm ssion found that the "just and
reasonabl e" rates were |lower than the settlenent rate, but
refused to order refunds based on a benchmark | ower than
the pre-July 1979 rate. |d. at 1224. The court upheld the
Commi ssion. Then-judge Breyer wote for the court that
under Sunray, FERC could order refunds only for amounts
exceeding "the pre-existing lawful rate,"” there the settlenent
rates in effect prior to the 1979 filing. 1d. Judge Breyer
observed that the Court had derived this conclusion "fromthe
| anguage of the statute and fromthe fact that, otherw se, a
firmasking for an increase could end up consi derably worse
off than if it had not requested one." Id.

Di strigas applies here. For the 1999 case, the "floor"
cannot be lower than the Period Il settlenent rates. Con-
cei vably Anmpbco might object that, in distinction to Distrigas,
the settlenent rates governing the 1997-99 | ocked-in period
were neither uniformy agreed to nor found to pass the
relatively demandi ng standards for a contested settl enment.
But if the 1997-99 settlenent rates are renoved fromthe
pi cture, the | anguage of s 4 would drive the Comm ssion back
to the 1994 rates--which are higher than the Period |
settlenent rate. Thus any refund "floor" |ower than the
Period Il settlenment rate would--in the face of Sunray and
Di strigas--leave Wom ng Interstate "consi derably worse off
than if it had not" made the 1997 or the 1999 filings.

Anmoco al so clains that the Commission failed to abide by
two of its own precedents--Panhandl e Eastern Pipe Line
Co., 77 FERC p 61,284 (1996), and Southern Natural Gas Co.,



65 FERC p 61, 347, at 62,827 (1993). Anmpco is mistaken. In
those cases the Conmi ssion sinply recognized that when a
carrier files first one s 4 rate increase and then another, the
rate found "just and reasonable” in the first case may becone
the "floor" in the second. Nothing in either case addressed
the situation presented here.

We affirmthe Conmm ssion's orders approving the settle-
ment for all shippers, including Anpco.

* * *

In response to notions for clarification of the Decenber
1999 Order approving the settlement, the Commi ssion set
some ground rules for litigation of the 1999 case. Specifical-
ly, it ruled that under the settlenent all shippers other than
Anmobco were bound in the 1999 case by the settlenent's
resol ution of the Colunbia exit fee issue discussed above.
Wom ng Interstate Conpany, Ltd., 90 FERC p 61, 294 (2000)
("March 2000 Order").

Anmoco sought rehearing, arguing that it should be able, if
it prevailed in its position on the Colunbia exit fee, to have
that ruling applied to the rates charged other shippers,
regardl ess of their position on the issue. Its reasoning was
that those rates severely inpacted the price Amobco could
obtain at the well head. (Thus, for exanple, it could not
normal Iy receive nore at the well head than the market val ue
in the destination market, |ess transportation costs.) Anpco
saw itself in a position parallel to that of buyers at the end of
FERC-regul ated el ectricity transm ssion systens, which un-
der certain circunstances we had held were entitled to chal -
| enge rates agreed to by the rel evant transm ssion conpani es
and all the shippers. Southern California Edison Co. v.

FERC, 162 F.3d 116 (D.C. Cir. 1999); Tejas Power Corp. v.

FERC, 908 F.2d 998 (D.C. Cir. 1990). Compare FERC Bri ef,

filed Cct. 9, 2001, in Interstate Natural Gas Association of
America v. FERC, D.C. Cir. No. 98-1333, at 48 n.12 (observ-

ing that "lower prices for transportation under nmaxi numrate
regul ation translates to a greater share of the delivered price
of gas being retained by the producers").



In two orders issued September 27, 2000, the Comm ssion
rejected Anoco's argunent. Womi ng |Interstate Conpany,
92 FERC p 61, 256 (2000); Wom ng Interstate Conpany, 92
FERC p 61, 257 (2000) ("Septenber 2000 Order"). The first
is an order approving the non-Anpbco shippers' settlenment of
the 1999 case, and the second is an order addressed to
Anpco's litigation of the 1999 case and denyi ng Anpbco's
petition for rehearing of the March 2000 Order. Anmpco seeks
review only of the second.

We have no jurisdiction over the Septenber 2000 Order
Al t hough s 19(b) of the Natural Gas Act, 15 U.S.C. s 717r(b),
affords authority to review an "order" of the Comm ssion, this
has | ong been understood to enconpass only "final" orders.
See, e.g., Canadi an Associ ati on of Petrol eum Producers v.
FERC, 254 F.3d 289, 296 (D.C. Cir. 2001); Papago Triba
Uility Authority v. FERC, 628 F.2d 235, 238-40 (D.C. Cir
1980) (construing the substantively identical text of the Fed-
eral Power Act, 16 U.S.C. s 825l (b), as requiring a fina
order); United Minicipal Distributors Goup, 732 F.2d at
206 n.3 (holding that the Papago analysis is applicable to the
Natural Gas Act). The Conm ssion's position on the indirect-
interests issue can affect only the 1999 case, which the
Conmi ssi on has yet to adjudicate.

* * *

The petitions for review of the June 1999, Cctober 1999 and
Decenmber 1999 Orders are denied, and the petition for review
of the Septenber 2000 Order is dism ssed.

or der ed.

So



