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Opinion for the Court filed by Circuit Judge Edwards.

Edwards, Circuit Judge: Anmerican Electric Power Co., Inc.
("AEP") and Central and South West Corp. ("CSW), two
| arge regional utility holding conpanies, jointly petitioned the
Federal Energy Regul atory Conm ssion ("FERC' or "Com
m ssion") for nerger approval, as required by s 203 of the
Federal Power Act, 16 U S.C. s 824b(a) (1994). Wen pre-
sented with a nerger or acquisition request, FERC "shal
approve" the request if the nerger or acquisition "will be
consistent with the public interest." |Id. After lengthy re-
vi ew, FERC conditionally approved the AEP-CSW nerger
and required the combi ned conpany, referred to as New
AEP, to divest certain generation assets and share transm s-
sion capacity information. See Am Elec. Power Co. & Cent.
& S. W Corp., 90 FFE R C p 61,242 (Mar. 15, 2000). Wabash
Val | ey Power Association, Inc. ("Wbash"), an Indiana com
petitor and custoner of AEP, petitions for review

Wabash contends that FERC s deci sion was both procedur-
ally and substantively defective. Many of Wabash's cl ai nms
have been forfeited, however, because they were not properly
raised with FERC in the first instance. Therefore, these
clainms may not be considered by the court. And we find no
merit in the clains that are properly before this court.

Because AEP and CSW sought nerger approval in the
m dst of sweeping regulatory changes in the electric industry,
FERC chose to inpose "interinl' mitigation neasures to
l[imt New AEP' s market power. Wabash contends that
FERC s approach is inproper under the Federal Power Act,
because the interimnmeasures are deficient. W disagree.
On the record at hand, we find that FERC acted reasonably
in adopting two stages of restrictions to limt New AEP' s
mar ket power. Both stages of restrictions adequately limt



New AEP's ability to strategically manipulate electricity gen-
eration to cause transm ssion bottlenecks. W also reject
Wabash's clainms that FERC s nerger approval should be
overturned because it is inconsistent with subsequent staff
statements and because it did not fully elimnate rate pancak-
ing. These clains have no bearing on the question of wheth-
er FERC s approval of the nerger was arbitrary and capri-
cious. W therefore deny Wabash's petition for review

| . Background

AEP and CSW sought to merge in the mdst of a sea-
change in the regul ati ons governing the electricity industry.
Because many of the issues raised by petitioner relate to the
application of these new regulations, we begin with a brief
summary of the current regulatory | andscape and then nove
to the procedural history of this case.

A Current Regul ati ons

By anendi ng portions of the Federal Power Act of 1935,
the Energy Policy Act of 1992 authorized FERC to order
utilities to transmt other sellers' power over their transm s-
sion lines on a case-by-case basis. See Pub. L. No. 102-486,
106 Stat. 2776, 2915-16 (1992) (codified at 16 U S.C. ss 824j-
k); Transm ssion Access Policy Study Group v. FERC, 225
F.3d 667 (D.C. Cir. 2000) (hereinafter Transni ssion Access)
(di scussing history), cert. granted sub nom New York v.
FERC, 121 S. Ct. 1185 (2001). Finding that utilities would
use their market power to deny transni ssion access to com
peti ng generation sources, FERC subsequently used its stat-
utory authority, see 16 U S.C ss 824d(b), 824e(a), to require
utilities to provide open access to their transmssion lines in a
nondi scri m natory fashion. See Pronmpting Wol esale Com
petition Through Open Access Non-Di scrimnatory Trans-
nm ssion Services by Public Uilities, Oder No. 888, 61 Fed.
Reg. 21,540 (May 10, 1996), clarified, 76 F.E.R C. p 61, 009
(July 2, 1996) and 61 Fed. Reg. 51,696 (Oct. 3, 1996), on reh'g,
Order No. 888-A, 62 Fed. Reg. 12,274 (Mar. 14, 1997), clari-
fied, 79 FF.E R C p 61,182 (May 16, 1997), on reh'g, Order No.
888-B, 62 Fed. Reg. 64,688 (Dec. 9, 1997), on reh'g, Order No.



888-C, 82 F.E.R C. p 61,046 (Jan. 20, 1998), aff'd, Transm s-
sion Access, 225 F.3d 667, cert. granted sub nom New York

121 S. C. 1185. Order No. 888, anobng other things, set forth
the framework for creating I ndependent System Operators
("1S0Cs"), independent conpanies that manage transm ssion
facilities owned by utilities. 61 Fed. Reg. at 21,596. |SCs
have no financial stake in any power narket participant, have
the ability to halt generation causing transm ssion system
constraints, and must provide real-tinme transm ssion inform-
tion to market participants. 1d.

At the same tinme, FERC also issued Order No. 889 which
required all owners and operators of electricity transm ssion
systens to participate in an Open Access Sane-tine |nfornma-
tion System or OASIS. Open Access Sane-Ti ne |nfornma-
tion System and Standards of Conduct, Order No. 889, 61
Fed. Reg. 21,737 (May 10, 1996), on reh'g, Order No. 889-A,
62 Fed. Reg. 12,484 (Mar. 14, 1997), on reh'g, Order No. 889-
B, 62 Fed. Reg. 64,715 (Dec. 9, 1997), aff'd, Transm ssion
Access, 225 F.3d 667, cert. granted sub nom New York, 121
S. Ct. 1185. One of the main functions of an OASIS is to
cal cul ate Avail abl e Transm ssion Capacity ("ATC'), the dif-
ference between a transm ssion systenis total capacity and
al ready-commtted capacity. Order No. 889, 61 Fed. Reg. at
21,749. Because ATC often limts where electricity can be
sold, this infornmation allows generators to determn ne addi-
tional potential markets.

In 1999, FERC found that the changes brought by Orders
Nos. 888 and 889 had inposed significant strain on "tradition-
al means of grid managenent” and that "continued discrim -
nation in the provision of transm ssion services by vertically
integrated utilities nmay al so be inpeding fully conpetitive
electricity markets." Regional Transm ssion Organizations;
Noti ce of Proposed Rul enaki ng, 64 Fed. Reg. 31,390, at
31,391 (June 10, 1999). Although Orders Nos. 888 and 889
reduced overt discrimnation, transm ssion-owning utilities re-
sorted to "nore subtle nmeans to frustrate their marketing
conpetitors and favor their own nmarketing interests.” 1d. at
31,402. As a consequence, the Orders were ineffective in
conpl etely renoving transm ssion discrimnation. Functiona



[imtations arising fromthe relatively small size of the |1SGCs
also limted their ability to provide essential information
accurately, such as ATC. "it is not possible to calculate
accurately the transm ssion capability of one system wi t hout
knowi ng the flows schedul ed by all other interconnected
transm ssion providers in the region." Id. at 31, 403.

In response to the shortcom ngs of Orders Nos. 888 and
889, FERC issued Order No. 2000, which established the
framewor k for Regional Transm ssion Organizations, or
RTOs. See Regional Transm ssion Organi zati ons, Order
No. 2000, 65 Fed. Reg. 810 (Jan. 6, 2000), on reh'g, Order No.
2000-A, 65 Fed. Reg. 12,088 (Mar. 8, 2000), petitions for
revi ew pendi ng sub nom Public Uility District No. 1 of
Snohom sh County, Washington v. FERC, No. 00-1174 (D.C.
Cir. argued Cct. 17, 2001). RTOs build upon nany | SO
features and have four main characteristics: independence,
sufficient size and regional scope, operational authority for all
transm ssion facilities under their control, and exclusive au-
thority for maintaining short termgrid reliability. 65 Fed.
Reg. 810, at 842-75. FERC requires RTGCs to be larger,
nore i ndependent, and exercise nore sophisticated control
over the transm ssion systemthan 1SOCs. In 2001, FERC
further clarified the scope requirenents of RTOs, forcing
several parties into nediation with an ultinate goal of creat-
ing four RTOs - one for the Northeast, Southeast, M dwest,
and West. See, e.g., Order Provisionally Granting RTO
Status, 96 F.E.R C. p 61,061 (July 12, 2001).

B. Procedural History

AEP and CSWjointly applied to FERC for nerger approv-
al on April 30, 1998. At that time, AEP, through wholly-
owned subsidiaries, provided power to three mllion custom
ers in Indiana, Kentucky, M chigan, Ohio, Tennessee, Virgi-
nia, and West Virginia with over 23,000 negawatts ("MW) of
generating capacity and 22,000 miles of transmi ssion |ines.
Am Elec. Power Co., 90 F.E.R C. p 61,242, at 61,776. CSW
al so t hrough whol | y-owned subsidiaries, served 1.7 mllion
custoners in Arkansas, Louisiana, Oklahoma, and Texas with
over 14,000 MW of generating capacity and 16,000 nmiles of



transm ssion lines. See Joint Application of Am Elec. Power
Co., Inc. & Cent. & S. W Corp. (Apr. 30, 1998), reprinted in
Joi nt Appendix ("J.A. ") 134, 165 (hereinafter "Joint Applica-
tion").

To determ ne whet her a proposed merger neets the Feder-
al Power Act's s 203 public interest standard, FERC re-
qui res applicants to conduct a conpetitive analysis screen
referred to as an Appendi x A analysis, using the framework
established by the Department of Justice/Federal Trade
Commi ssi on Merger Cuidelines. See Inquiry Concerning the
Commi ssion's Merger Policy Under the Federal Power Act;
Policy Statenment, 61 Fed. Reg. 68,595, at 68,606 (Dec. 30,
1996). The Appendi x A analysis requires applicants to:

1) i dentify the relevant products;

2) identify custonmers who may be affected by the nerg-
er;

3) identify potential conpeting suppliers to each identi-

fied custoner; and

4) anal yze market concentration, using the Herfindahl -
Hirschman I ndex ("HHI ") before and after the nmerg-
er.

Id. at 68,607-08.

In their original application, AEP and CSW proposed con-
necting their two territories using a 250 MV east to west
transm ssion path, secured by contract froma third party.
Joint Application, reprinted in J. A 138. Because this con-
nection increased market concentration in several western
markets to a | evel above that allowed by Appendi x A AEP
and CSWsought to mtigate these inperm ssible HH |evels
by comritting to the sale of 320 MWin the forner territory
of CSW Joint Application, reprinted in J.A 145. AEP and
CSW al so suggested other restrictions, including participation
in an 1SO and the waiver of certain priority transm ssion
rights. Joint Application, reprinted in J. A 150.

FERC found that the "Applicants' own anal ysis shows that
the proposed nerger fails the screen thresholds in severa
markets, ... there are problens concerning the assunptions

and data used in the Applicants' screen analysis, ... [and]
Applicants' analysis may not accurately define rel evant geo-
graphic markets." Order Accepting for Filing and Suspend-

i ng Proposed Tariffs and Agreenents, Consolidating Dock-
ets, and Establishing Hearing Procedures, 85 F.E.R C.

p 61,201, at 61,818-19 (Nov. 10, 1998). These factors |ed
FERC to set the matter for a hearing to determ ne "the
effect of the merger on conpetition." |d. at 61, 809.

Over 30 parties filed objections to the merger, though npst
wi thdrew prior to the hearing. FERC trial staff and the



Applicants entered into two stipulations, one on May 24, 1999,
and the other on July 13, 1999, resolving nost of the issues in
contention at the hearing. The three-week hearing finished

on July 19, 1999, and the presiding Adm nistrative Law Judge
("ALJ") issued an initial order on Novermber 23, 1999. The
ALJ's initial order inposed no conditions on the nerger,

ot her than those stipulated by the Applicants. See Am El ec.
Power Co., 90 F.E.R C. p 61,242, at 61,776. On May 15, 2000,
FERC approved the nmerger, but with significant additiona
conditions. 1d. at 61, 799-800.

The Applicants had agreed to divest 550 MW of power,
rather than the initially proposed 320 MW from the West
Region. Instead of divesting entire plants, the Applicants
proposed selling mnority interests in certain generating facil-
ities, leaving New AEP with operational control of generation
FERC found the amount of capacity to be divested acceptable
but that the divestiture proposal was an ineffective renedy
because the Applicants retai ned operational control of the
generation. This operational control could have gi ven New
AEP "the ability to withhold capacity fromthe narket and

thus affect electricity prices.” 1d. at 61,792. FERC there-
fore required New AEP to "divest their entire ownership
interest" in the facilities at issue. 1d. Because of the tinme

necessary to divest this capacity, the Applicants proposed
forced interimpower sales equivalent to the to-be-divested
capacity. FERC accepted this proposal, recognizing that the
forced sal es would prevent the exercise of nmarket power by
wi t hhol di ng out put, but required the sales to begin i medi-



ately rather than shortly after nerger, as the Applicants had
proposed. Id. at 61, 794.

FERC al so addressed mar ket power concerns arising out
of the consolidation of generation and transm ssion. FERC
recogni zed the potential for New AEP to exercise vertica
mar ket power, where one entity could affect the availability of
transm ssion by controlling the generation of electricity, and
found "that Applicants failed to show that the proposed
merger will not adversely affect competition as a result of
combi ning their generation and transm ssion.” I1d. at 61, 786.
To remedy this market power, FERC i nposed several re-
qui rements. First, the Applicants nust "transfer operationa
control of their transmission facilities to a Comi ssion-
approved RTO." Id. at 61,788. Second, because, under
FERC s newly established framework, RTGs will not exist
prior to Decenber 15, 2001, see Order No. 2000, 65 Fed. Reg.
at 812, FERC inposed interimmtigation nmeasures in the
East Regi on enul ating nmany of the anticipated functions of
an RTOO Am Elec. Power Co., 90 F.E.R C. p 61, 242 at
61, 789. Thus, in the East Region, New AEP nust have ATC
cal cul at ed and mar ket nonitoring conducted by an indepen-
dent party. This third party would review generation dis-
patch i nformation, steps taken to relieve transm ssion con-
straints, and the volune and price of energy after relief steps
were taken. FERC stated, "[w] e believe that such data are
necessary to determ ne whether operations or whol esal e
transactions involving Applicants are unduly discrimnnatory
or preferential or show evidence of the exercise of market
power." 1d. Third, although FERC did not expressly identi-
fy the consequences of any transgressions of these require-
ments, the Commi ssion stated that it would use its "authority
under Section 203(b) of the [Federal Power Act] to address
any concerns, and order further procedures as appropriate.”
Id. at 61,789-90 (footnote omtted).

Wabash filed a Request for Rehearing on April 14, 2000,
chal | engi ng FERC s order approving the merger. The prin-
ci pal points raised by Wabash in its petition for rehearing
were, as foll ows:



The Conmi ssion identified serious problens with the

mer ger, expressly recognizing that the merger in-
creased Applicants' ability to forecl ose conpetitors by
strategi ¢ mani pul ati on of generation, but approved

the nerger without conditioning it in a nmanner that
even purports to address this significant threat to the
public interest.

The Conmmi ssion recogni zed, but failed to address the
potent arguments of Wabash Valley ... that Appli-
cants' participation in the Alliance RTO even if that
RTO were to satisfy the Comr ssion's general re-

qui rements for FERC approval, would be insufficient

to mtigate the Applicants' merger enhanced market
power .

The Commi ssion erred by failing to insist upon inple-
ment ati on of Applicants' RTO conmitnment before
consummati on of the nerger.

The Commi ssion failed even to recogni ze, nuch |ess
address, intervenor denonstrations that the nerger
woul d seriously adversely affect transm ssion avail -
ability to others.

The Conmi ssion accepted as "ratepayer protection”
provi si ons wholly inadequate to hold ratepayers
harm ess from the merger

Request for Rehearing, reprinted in J.A 370, 373. FERC
deni ed the request for rehearing on May 15, 2000, 91
F.EER C. p 61,129, and Wabash petitioned this court for re-
view on July 7, 2000.

I'l. Analysis
A Jurisdiction and Ri peness

FERC initially argues that judicial reviewis precluded in
this case, because Wabash is not an aggrieved party, the case
is not ripe, and Wabash failed to raise nany of its argunents
bel ow, as required by s 313 of the Federal Power Act. W
concl ude that Wabash is aggrieved and the case is ripe, but
that many of Wabash's clains have been forfeited because

they were not properly raised with FERC in the first in-
st ance.

1. St andi ng

The Federal Power Act provides that "[a]lny party to a
proceeding ... aggrieved by an order issued by the Conmi s-
sion in such proceeding may obtain a review of such order" by
filing suit within 60 days. 16 U.S.C. s 825l (b). Under
FERC regul ati ons, Wabash, as an intervenor, was a party to
t he AEP- CSW nerger application proceeding. See 18 C.F.R
s 385.214 (1999). Parties are "aggrieved" under the Federa



Power Act if they satisfy both the constitutional and pruden-
tial requirenents for standing. Louisiana Energy & Power

Auth. v. FERC, 141 F.3d 364, 366 (D.C. Cir. 1998) (quoting
Bennett v. Spear, 520 U S. 154, 167 (1997)). 1In this case, as a
conpetitor crying foul, Wbash satisfies prudential standing
requi renents. Louisiana Energy, 141 F.3d at 366-67 (stating

"as a conpetitor and custoner [petitioner] cones within the

zone of interests of the Federal Power Act and hence has
prudential standing").

FERC nonet hel ess argues that Wabash fails to satisfy the
standi ng requirenents inposed by Article Il of the Constitu-
tion.

This "irreduci ble constitutional mninun of standing
requires: (1) that the plaintiff have suffered an "injury in
fact"--an invasion of a judicially cognizable interest
which is (a) concrete and particularized and (b) actual or

i mm nent, not conjectural or hypothetical; (2) that there
be a causal connection between the injury and the con-

duct conpl ained of--the injury nust be fairly traceable

to the chall enged action of the defendant, and not the
result of the independent action of sone third party not
before the court; and (3) that it be |ikely, as opposed to
nerely specul ative, that the injury will be redressed by a
favorabl e deci si on.

Bennett, 520 U. S. at 167 (citing Lujan v. Defenders of W/ d-
life, 504 U. S. 555, 560-61 (1992)). FERC contends in particu-
Il ar that Wabash | acks standi ng because the harmthat it



alleges is based only on injuries that mght arise from New
AEP' s exercise of market power in the future. |In other
words, according to FERC, the injuries asserted by Wabash
are nerely speculative. W disagree.

Parties suffer cognizable injury under Article Il when an
agency "lift[s] regulatory restrictions on their conpetitors or
otherwi se allows] increased conpetition." Louisiana Ener-

gy, 141 F.3d at 367. Wabash asserts that it will be injured by
New AEP' s mar ket power which FERC has all owed by

approving a nerger with inadequate conditions. This claim
satisfies the "injury" prong of Article Ill standing. See
Associ ated Gas Distribs. v. FERC, 899 F.2d 1250, 1259 (D.C.

Cir. 1990) (finding standing when "the chall enged action
authorizes allegedly illegal transactions that have the clear
and i nmedi ate potential to conpete with the petitioners' own
sal es"). Wabash |ikew se nmeets the renmining two prongs of

the constitutional standing inquiry. |Its conpetitive injury is
fairly traceable to FERC s decision to approve the nerger

See Anerica's Cnty. Bankers v. FDIC, 200 F.3d 822, 827

(D.C. Cir. 2000). And a favorable decision by this court could
result in a remnd to FERC which, in turn, mght inpose
conditions that nore severely linmt New AEP' s exercise of

mar ket power. This possibility, even though far from certain,
satisfies the redressability requirenent. Northeast Energy
Assocs. v. FERC, 158 F.3d 150, 154 (D.C. Cir. 1998). Wa-

bash, therefore, has Article IlIl standing to seek judicia

revi ew.

2. Ri peness

Ri peness requires the evaluation of "the fitness of the
i ssues for judicial decision and the hardship to the parties of
wi t hhol di ng court consideration." Witman v. Am Trucking
Ass'ns, Inc., 121 S. Ct. 903, 915 (2001) (quoting Abbott Labs.
v. Gardner, 387 U S. 136, 149 (1967)). A case is ripe "when it
presents a concrete |legal dispute and no further factua
devel opnent is essential to clarify the issues and there is no
doubt what ever that the chall enged agency practice has crys-
tallized sufficiently for purposes of judicial review" R0
Grande Pipeline Co. v FERC, 178 F.3d 533, 540 (D.C. Cir.



1999) (citations and internal quotation marks omtted). This
di spute neets these criteria

Wabash seeks review of a specific agency decision to allow
the nerger of AEP and CSW FERC nade its decision after
a lengthy hearing before an ALJ in which Wabash and
nunmer ous other intervenors put on extensive evidence chal -
I enging the nmerger. It does not matter that the nerger
occurs at a tinme when the regulatory regine is changing.
VWhat matters is that the decision approving the merger is
final and the standards for assessing the Commi ssion's judg-
ment are clear and easy to apply.

3. Wabash's Failure to Present Certain Clains to FERC
in the First |nstance

Petitioners seeking review of a FERC order nust first
"petition for rehearing of those orders and must thensel ves
raise in that petition all of the objections urged on appeal ."
Pl atte River Wooping Crane v. FERC, 876 F.2d 109, 113
(D.C. Cir. 1989) (citing 16 U S.C. s 825|(b) and ASARCO, |Inc.
v. FERC, 777 F.2d 764, 774 (D.C. Cir. 1985)). Section 825l (b)
commands that "[n]o objection to the order of the Comm s-
sion shall be considered ... [unless] urged before the Com
m ssion in the application for rehearing." 16 U S.C
s 825l (b). This is an unusually strict requirenment that wll
not be ignored by the courts. Asarco, 777 F.2d at 774. And
"[n]either FERC nor this court has authority to waive these
statutory requirenments.” Platte River Wooping Crane, 876
F.2d at 113. Therefore, the failure of FERC to challenge a
petitioner's objection on the ground that it was not raised
bel ow does not renove this court's independent obligation to
determ ne whether, in fact, the argunment is properly before
us.

Many of the objections raised by Wabash in its petition for
review were not raised in the first instance in an application
for rehearing to FERC. The court therefore has no jurisdic-
tion to consider these objections. |In particular, Wabash did
not seek rehearing on its clainms that FERC failed to make
essential findings of fact, adequately explain its decision
define the relevant markets, account for potential conpetition



bet ween AEP and CSW and defer approval of all nergers
until RTO performance coul d be eval uat ed.

There is one claimthat has been rai sed by Wabash t hat
may be considered by the court even though it was not raised
bel ow. Wabash contends that FERC s nerger was inconsis-
tent with a subsequently rel eased staff report. Though not
raised in the application for rehearing by Wabash, this argu-
ment may be properly considered by this court because the
Federal Power Act allows consideration of argunments raised
for the first tine on appeal if "there is reasonable ground for
failure” to raise objections in the request for rehearing. 16
US. C s 825l (b). Because this report was issued on Novem
ber 1, 2000, several nonths after Wabash's rehearing request,
this court has jurisdiction to review this chall enge by Wbash.

Finally, there is one argunent raised by Wabash on appea
that is hard to characterize. |In its petition for rehearing to
FERC, Wabash argued that, although the Commi ssion had
"expressly recogni z[ed] that the nmerger increased Applicants
ability to forecl ose competitors by strategic mani pul ati on of
generation,” the nerger conditions did not "address this

significant threat to the public interest." Request for Rehear-
ing, reprinted in J.A 374. On appeal, Wabash argues that
"FERC conpletely ignored ... crucial evidence" of New

AEP's "ability to manipulate 'inperfections' in the pertinent
markets to their advantage." Petitioner's Br. at 37. How

one assesses these two cl ai nrs depends upon how one con-

strues the reference to "crucial evidence." Wbash's two

clains are not inconsistent if Wabash's argument to the court
is meant to claimthat FERC fail ed adequately to address a
recogni zed threat to the public interest because it failed to
consi der crucial evidence. The clains are inconsistent, how
ever, if Wabash's argunent to this court is nmeant to say that
FERC conpl etely ignored the fact that the nerger increased
Applicants' ability to foreclose conpetitors by strategic ma-
ni pul ati on of generation. W give Wabash the benefit of the
doubt and accept the issue as raised, because the first con-
struction seens nore plausible. W nust therefore address
on the nmerits the staff report claim the crucial evidence



claim and two other clainms Wabash raised in its petition for
reheari ng.

B. St andard of review

We review FERC s order under the famliar arbitrary and
capricious standard. Sithe/lndependence Power Partners,
L.P. v. FERC, 165 F.3d 944, 948 (D.C. Cir. 1999). Under
s 203 of the Federal Power Act "FERC nmay approve a

merger only if it "will be consistent with the public interest." "
Envtl. Action, Inc. v. FERC, 939 F.2d 1057, 1061 (D.C. Cir
1991) (quoting 16 U.S.C. s 824b(a)). "Public interest” encom

passes "both the preservati on of econom c conpetition, as
expressed in the antitrust |aws of general application, and the
various policies reflected in the statutes specific to energy
regulation.” Envtl. Action, 939 F.2d at 1061 (citations omt-
ted). The principal public interest reflected in the Federa
Power Act is "to encourage the orderly devel opnent of

plentiful supplies of electricity and natural gas at reasonable
prices." NAACP v. FPC, 425 U.S. 662, 669-70 (1976) (foot-

note omtted).

C. Wabash's cl ai s

Wabash clainms that FERC s approval was arbitrary and
capricious because: FERC inproperly conditioned the nerg-
er on the future participation of New AEP in an RTO
FERC conpl etely ignored crucial evidence of New AEP' s
ability to mani pulate inperfections in the pertinent markets
to their advantage; the merger is inconsistent with a recent
FERC staff report; and the nerger does nothing to elimnate
rate pancaking, a type of rate inefficiency. These clains all
fail.

First FERC did not condition the nmerger solely on future
participation in an RTO. Rather, FERC also required inter-
i mmeasures that enul ated the information-sharing features
of an RTOto limt New AEP' s ability to exercise its narket
power. See Am Elec. Power Co., 90 F.E.R C. p 62,171, at
61, 789. These neasures - market nonitoring and cal cul ati on
of ATC by independent parties - do not have any enforce-
ment nechani sns attached. FERC can use its regulatory



powers, however, to penalize nonconpliance. Under s 205 of

the Federal Power Act, FERC reviews all electricity trans-

m ssion and sales to ensure that the rates are "just and
reasonable.” 16 U S.C. s 824d(a). FERC, in sone circum
stances, allows electric utilities to engage in market-based
pricing in lieu of the traditional cost plus reasonable rate of
return rate calculation. See, e.g., Cajun Elec. Power Coop.
Inc. v. FERC, 28 F.3d 173, 176. (D.C. Cir. 1994). If, however,
FERC finds that a rate charged is "unjust, unreasonable,

unduly discrimnatory or preferential, the Comr ssion shal
determine the just and reasonable rate ... and shall fix the
same by order.” 16 U S.C. s 824e(a). Thus, if the informa-
tion disclosed by New AEP under the interimmnitigation
nmeasures indicates a violation of the antitrust |laws or the
Federal Power Act, New AEP faces antitrust liability and the
possibility of FERC setting its rates. These safeguards

render the requirenment of disclosure effective to linmt New
AEP' s exercise of strategic behavior to circunvent FERC s

nmer ger conditions.

Wabash is also wong in its claimthat FERC conpletely
i gnored crucial evidence of New AEP's ability to mani pul ate
i mperfections in the pertinent markets to their advantage.
As noted above, Wabash's petition for rehearing to FERC
expressly acknow edges that the Conmm ssion did not ignore
the problem of the potential for market manipul ation. There-
fore, the only question here is whether FERC s acti on was
arbitrary and capricious for |lack of consideration of sone
"crucial evidence" related to the issue. The "crucial evi-
dence" to which Wabash refers is "the nerging parties' intent
to inmproperly exert their market power." Petitioner's Br. at
37. This is a specious claim First, it is clear that FERC
understood that it was too easy for parties to engage in
mar ket mani pul ati on under the Orders that preceded Order
No. 2000 - indeed, that was a principal reason for the
adoption of Order No. 2000. Second, FERC addressed the
probl em of possi bl e mani pul ati ons by i nposing conditions on
the nerger. It is unclear what other "crucial evidence" was
before FERC that warranted consideration. Mybe Wabash
means to suggest that officials in charge of New AEP had
devi ous, al beit unannounced, intentions to defy the law with-



out regard to FERC s regul atory requirenents. |If so, this
surely is no basis upon which to grant the petition for review
If New AEP acts in violation of the lawin the future it wll
face regul atory sancti ons.

Wabash next clains that FERC s decision does nothing to
elimnate rate pancaki ng. Pancaked rates arise when a
transm ssion travels over the transm ssion systems of nore
t han one systemthat each charge separate fees, nuch like
the total tolls paid when driving on a route that includes both
t he Pennsyl vani a and New Jersey turnpi kes. Though the
mere exi stence of different owners of different parts of a
transm ssi on system does not necessarily lead to inefficient
transm ssion, FERC found that one of the main benefits
of fered by RTOs woul d be "increased efficiency through
regional transmission pricing and the elimnation of rate
pancaki ng." Order No. 2000, 65 Fed. Reg. at 829. \hether
the AEP-CSW nerger elinminated rate pancaking was not a
di screte issue under consideration by FERC, because s 203
of the Federal Power Act nmerely mandates the determ nation
of whether the nerger is consistent with the public interest.
By forcing New AEP to transfer its transm ssion assets to a
RTO, FERC, in fact, significantly reduced rate pancaking.
Absent a mechani smcreating national transm ssion pricing, it
is hard to understand how any nerger could, by itself,
elimnate all rate pancaking. |n any event, that other
changes to FERC policy might also inprove the public inter-
est is sinply irrelevant to the validity of the merger decision
And it certainly was not arbitrary and capricious for FERC
to find that a merger that did not fully elimnate rate
pancaki ng was nonetheless in the public interest.

Finally, Wabash clainms that the decision to approve the
merger is arbitrary and capricious because it is inconsistent
with a staff report produced by FERC on Novenber 1, 2000.

This claimfails under the holding of Union Pac. Fuels, Inc. v
FERC, 129 F.3d 157, 164 (D.C. Cir. 1997). Only when

"FERC has formally altered its policy after issuing an order
chal | enged before us" does this court consider the change.

Id. A staff report followi ng the issuance of a Comm ssion
order is not a superceding order; therefore, the issuance of



such a report "play[s] no role in our determination of the
order['s] legality." Id.

I1l. Conclusion

For the foregoing reasons, Wabash's petition for reviewis
deni ed.

So ordered.



