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JUSTICE SCALIA, dissenting.
I agree with Justice Thomas that the Older Workers

Benefit Protection Act (OWBPA), 29 U. S. C. §626(f), does
not abrogate the common-law doctrines of “tender back”
and ratification.  Because no “tender back” was made here,
I would affirm the judgment.

I do not consider ratification a second basis for affirm-
ance, since ratification cannot occur until the impediment
to the conclusion of the agreement is eliminated.  Thus, an
infant cannot ratify his voidable contracts until he reaches
majority, and a party who has contracted under duress
cannot ratify until the duress is removed.  See 1 E. Farns-
worth, Farnsworth on Contracts §4.4, p. 381, §4.19, p. 443
(1990).  Of course for some contractual impediments, dis-
covery itself is the cure.  See 12 W. Jaeger, Williston on
Contracts §1527, p. 626 (3d ed. 1970) (ratification by a de-
frauded party may occur “after discovery of the fraud”);
Farnsworth, supra, §9.3, p. 520 (ratification by party enti-
tled to avoid for mistake may occur after “that party is or
ought to be aware of the facts”).  The impediment here is
not of that sort.  OWBPA provides that “[a]n individual
may not waive any right or claim under th[e] [ADEA] un-
less the waiver is knowing and voluntary,” 29 U. S. C.
§626(f)(1), and says that a waiver “may not be considered
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knowing and voluntary” unless it satisfies the require-
ments not complied with here, ibid.  That a party later
learns that those requirements were not complied with no
more enables ratification of the waiver than does such
knowledge at the time of contracting render the waiver
effective ab initio.


