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Filing for Payment
300.
FILING A REQUEST FOR PAYMENT AND CLAIM FOR PAYMENT

Medicare payment of reasonable costs may not be made for provider services furnished under Part A or Part B, unless the beneficiary or his representative files a timely written request for payment and the provider files a timely claim.  (See ''306-3l0.2 for an explanation of time limits.)

The SNF should ask the patient to complete the request for payment at the time the covered services begin, if he is or may be a Medicare beneficiary, i.e., he is at least age 65 or there is other reason to believe he may be a beneficiary.  If the beneficiary does not file his request upon admission or start of care, he may file it later with the SNF.  Once the patient or his representative has filed his request for payment with the skilled nursing facility, the SNF must file a claim for payment (billing) with its intermediary.  (See '308 for SNF and beneficiary liability where a claim is not filed timely.)

A provider has filed a claim for an item or service reimbursable on a cost basis if it submits to its intermediary an HCFA billing form that includes the item or service.

300.l
Establishing Date of Filing of a Claim for Payment.--Whenever the last day for timely filing of a claim for payment (billing) falls on a Saturday, Sunday, legal holiday, or other day all or part of which is a nonworkday for Federal employees because of Federal statute or executive order, the claim will be considered timely if it is filed on the next workday.

300.2
Use of Postmark to Establish Filing Date of a Claim for Payment.-- Where a claim is submitted by mail, the claim can be considered filed on the day the envelope was postmarked in the United States.

302.
REQUEST FOR PAYMENT

302.l
Billing Form as Request for Payment.--Each of the billing forms used by SNF's (Inpatient Hospital and Skilled Nursing Facility Admission and Billing, Form HCFA-l453; Provider Billing for Medical and Other Health Services, Form HCFA-l483; Provider Billing for Patient Services by Physicians, Form HCFA-l554; and Request for Medicare Payment, Form HCFA-1500) contains a patient's signature line incorporating the patient's request for payment of benefits, authorization to release information, and assignment of benefits. When the billing form is used as the request for payment, it must be signed.  (See '302.2 for requests on SNF records.)  The request for payment will then be forwarded to the intermediary (Part B carrier in the case of the HCFA-l500 or HCFA-l554) or to HCFA where the provider deals directly with the Government.

The billing form as request for payment will be signed in connection with each inpatient skilled nursing facility admission, even though multiple admissions may occur during the same spell of illness.  Only one request for payment has to be signed, however, for each inpatient admission even though an extended stay occasions multiple billings.  Where an SNF billing form is used as the request for payment for Part B services, a signature is required with each billing.
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302.2
Request for Payment on Provider Record--An SNF may uses a procedure under which the signature of the patient (or his representative under '302.4) on its records will serve as the request for payment for services of the SNF, for physician services for which the SNF is authorized to bill under '507, and for any other physician services furnished in the SNF.  In the case of physician services, claims may be submitted on either an assigned or unassigned basis.

To implement this procedure, the SNF must incorporate language to the following effect in its records:


Statement to Permit Payment of 

Medicare Benefits to Provider,


Physicians, and Patient

Name of Beneficiary
HI Claim Number
I request that payment of authorized Medicare benefits be made either to me or on my behalf for any services furnished me by or in (name of SNF), including physician services.  I authorize any holder of medical or other information about me to release to the Health Care Financing Administration and its agents any information needed to determine these benefits or benefits for related services.

For services furnished to inpatients of an SNF, the request is effective for the period of confinement.  For services furnished by or in an SNF on outpatient basis, the request is effective until revoked.  If a patient objects to part of the request for payment, the SNF should annotate the statement accordingly and notify any physician affected.

The SNF submitting claims under this procedure indicates on the claim form that it has obtained the patient's signature, by checking the block "Signature contained in the provider reocord," or, if the form does not contain such a block, by entering "Patient's request for payment in file" on the patient's signature line of the claim.  A physician or medical group submitting claims under this procedure indicates that the provider has obtained the patient's signature, by entering on the patient signature line of the claim, "Patient's request for payment on file in (name of SNF)."

In using this procedure, the SNF, physician or medical group undertakes:

1.
To complete and submit promptly the appropriate Medicare billing form whenever it furnishes services to a Medicare beneficiary - even in those cases in which assignment is not accepted for the physician services.
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2.
To incorporate, by stamp, or otherwise, information to the following effect on any bills sent to Medicare patients: "Do not use this bill for claiming Medicare benefits.  A claim has been or will be submitted to Medicare on your behalf."  This requirement is necessary to prevent patients from submitting duplicate claims.

The SNF also undertakes to make the patient signature files available for carrier and intermediary inspection on request.

302.4
Signature on the Request for Payment by Someone Other Than the Patient.--If at all practical, the patient should sign the request whether on the billing form or on the provider's record at the time of admission.

In certain circumstances, it would be impracticable for an individual to sign the request for payment himself because when he is admitted to a skilled nursing facility he is unconscious, incompetent, in great pain, or otherwise in such a condition that he should not be asked to transact business.  In such a situation, his representative payee (i.e., a person designated by the Social Security Administration to receive monthly benefits on the patient's behalf, a relative, legal guardian, or a representative of an institution (other than the facility) usually responsible for his care, or a representative of a governmental entity providing welfare assistance, if present at time of admission, should be asked and permitted to sign on his behalf.


A.
Provider Signs Request.--If, at the time of admission the patient cannot be asked to sign the request for payment and there is no person present exercising responsibility for him, an authorized official of the facility may sign the request.  The skilled nursing facility should not routinely sign the request on behalf of any patient.  If experience reveals an unusual frequency of such facility signed requests from a particular facility, the matter will be subject to review by the intermediary.

The SNF need not attempt to obtain the patient's signature where the physician sends a specimen (e.g., blood or urine sample) to a laboratory of a participating SNF for analysis, the patient does not go to the SNF, but the tests are billed on an assignment basis through it.  The SNF may sign on behalf of the patient and should note in the space provided for the patient's signature "Patient not physically present for tests."  This does not apply in cases in which the patient actually goes to the SNF laboratory for tests and the facility fails to obtain the patient's signature while he is there.


B.
Patient Dies Before Signing Request for Payment.--If the patient dies before the request for payment is signed, it may be signed by the legal representative of his estate, or by any of the persons or institutions (including an authorized official of the facility) who could have signed it had he been alive and incompetent.


C.
Need for Explanation of Signer's Relationship to Patient.--When someone other than the patient signs the request for payment, the signer will submit a brief statement explaining his relationship to the patient and the circumstances which make it impracticable for the patient to sign.  The facility will forward this statement with its billing, or retain it in its files if the signature is obtained on the facility's own record.

302.5
Refusal by Patient to Request Payment Under the Program.--A patient on admission to a skilled nursing facility may refuse to request Medicare payment and agree to pay for his services out of his own funds or from other insurance.  Such patients may have a philosophical objection to Medicare or may feel that they will receive better care if they pay for services themselves or they are paid for under some other insurance policy.  The patient's impression that another insurer will pay
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for the services may or may not be correct, as some contracts expressly disclaim liability for services covered under Medicare.  Where the patient refuses to request Medicare payment, the provider should obtain his signed statement of refusal whenever possible.  If the patient (or his representative) is unwilling to sign, the facility should record that the patient refused to file a request for payment but was unwilling to sign the statement of refusal.

In any event, there is no provision which requires a patient to have covered services he receives paid for under Medicare if he refuses to request payment.  Therefore, a provider may bill an insured patient who positively and voluntarily declines to request Medicare payment.  However, if such a person subsequently changes his mind (because he finds his other insurance will not pay or for another reason) and requests payment under the health insurance program within the prescribed time limit, the provider must bill the intermediary.  The provider should then refund to the patient any amounts he paid in excess of the permissible charges.

Where a patient who has declined to request payment dies, his right to request payment may be exercised by the legal representative of his estate, by any of the persons or institutions mentioned in the second paragraph of § 302.4, by a person or institution which paid part or all of the bill, or in the event a request could not otherwise be obtained, by an authorized official of the facility.  This permits payment to the facility for services which would not otherwise be paid for and allows a refund to the estate or to a person or institution which paid the bill on behalf of the deceased.

See §308 for effect on beneficiary and facility of refusal to file.

Time Limits for PPS, Fee Schedule and Cost Based Payment for Claims
306.

TIME LIMITS FOR REQUESTS AND CLAIMS FOR PAYMENT FOR SERVICES

PAID UNDER PPS, FEE SCHEDULE OR ON A COST BASIS

Program payment may not be made under Part A or Part B for provider services unless the beneficiary or his representative has filed a timely request for payment, and the facility has filed a timely claim.  (See §300.)  The intermediary has the responsibility for determining if a claim is timely filed.

306.1

Usual Time Limit.--Effective with claims filed after December 31, 1974, the beneficiary request and the provider claim must be filed on or before December 31 of the calendar year following the year in which the services were furnished. Services furnished in the last quarter of the year are considered furnished in the following year; i.e., the time limit is 2 years after the year in which such services were furnished.

EXAMPLE 1:
A Medicare beneficiary received inpatient services at General SNF in September 1998.  The beneficiary signed a request for Medicare payment at the time of admission.  The facility billing for the services must file a claim with the intermediary on or before December 31, 1999, the close of the year following the year in which the services were furnished.


EXAMPLE 2:
A Medicare beneficiary received diagnostic tests as an outpatient of General SNF in November 1998.  His request for Medicare payment must be filed with the intermediary by December 31, 2000, the close of the year following the year in which the service was "furnished."  Since the services were furnished in the last quarter of 1998, they are deemed to be furnished in 1999.
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306.3
Extension of Time Limit Where Late Filing Is Due to Administrative Error.--Where HCFA error (i.e., misrepresentation, delay, mistake, or other action of HCFA or its intermediaries or carriers) causes the failure of the SNF to file a claim for payment within the time limit in §306.l, the time limit will be extended through the last day of the sixth calendar month following the month in which the error is rectified by notification to the SNF or beneficiary, but not beyond December 3l of the third calendar year after the year in which the services were furnished.  (For services furnished during October - December of a year, the time limit may be extended no later than the end of the fourth year after that year.)

The administrative error which prevents timely filing of the claim may affect the SNF directly (or indirectly, i.e., by preventing the beneficiary or his representative from filing a timely request for payment.)  Situations in which failure to file within the usual time limit in §306.l will be considered to have been caused by administrative error include but are not limited to the following:



l.
The failure resulted because the individual's entitlement to HI or SMI was not established until long after the month for which it was effective (e.g., a beneficiary is awarded 2 years of retroactive coverage).



2.
The failure resulted from HCFA's failure to notify the individual that his entitlement to HI or SMI had been approved, or in giving him (or his representative or the SNF) cause to believe that he is not entitled to HI or SMI.



3.
The failure resulted from misinformation from HCFA or the intermediary or carrier, e.g., that certain services were not covered under HI or SMI, although in fact they were covered.



4.
The failure resulted from excessive delay by HCFA, the intermediary, or the carrier in furnishing information necessary for the filing of the claim.



5.
The failure resulted from advice by HCFA or an authorized agent for HCFA that precluded the filing of a claim until the SNF receives certain information from the intermediary (e.g., an SNF following manual instructions does not file a billing for outpatient services where the services are expected to be paid for by worker's compensation; but the facility learns after the expiration of the time limit of the ultimate denial of workers' compensation liability).

The intermediary will submit to HCFA for advice any claim in which delay in establishing HI or SMI entitlement or notifying an individual of HI or SMI entitlement prevents the filing of a claim until more than 3 years after the year in which the services were furnished (4 years after the year, in the case of services furnished in the last quarter of the year).

EXAMPLE l:
Information submitted in connection with a claim for services during the period May 1998 - September 1998, filed in March 2000, shows that the beneficiary's application for HI was initially denied.  He was first notified on January l5, 2000, that he had HI effective May 1998.  Under these circumstances, the intermediary may pay appropriate HI benefits for the services provided during May - September 1998.  Although the usual time limit expired December 3l, 1999, the error in this case--delay in establishing HI entitlement--was not corrected until January l5, 2000, thus extending the time limit to July 3l, 2000.


EXAMPLE 2:
An individual requested enrollment in SMI in March 1998, the month before he attained age 65.  He received covered outpatient services in July 1998, but did not request payment because he had not received notice of his SMI entitlement.  Such notice was mailed to him on October 3, 1999.  Although the regular time limit for the services in July 1998 expired on December 3l, 1999, the claim will be considered promptly and timely filed if it is filed on or before April 30, 2000, (within the 6-month period following the month in which the notice was sent).

(Next page is 3-11)
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308.

EFFECT ON BENEFICIARY AND PROVIDER OF LATE FILING OR BENEFICIARY'S REFUSAL TO FILE


A.
Skilled Nursing Facility Is Responsible for Not Filing Timely.--Where the beneficiary request was filed timely (or would have been filed timely had the SNF taken action to obtain a request from the patient whom the facility knew or had reason to believe might be a beneficiary) but the facility is responsible for not filing a timely claim, the SNF may not charge the beneficiary for the services except for such deductible and/or coinsurance amounts as would have been appropriate if Medicare payment had been made.  The beneficiary is charged utilization days.  (See §528.)


B.
Patient Refuses to Request Medicare Payment or SNF Is Unaware of His Eligibility.--The facility may charge the beneficiary for covered services where no timely request for payment is filed by or on behalf of the beneficiary because;



1.
The beneficiary refused to file. (Utilization days will be charged, and if Part B services are rendered the Part B deductible will be credited to his SSA record.)



2.
The patient failed to bring his entitlement or possible entitlement to the attention of the SNF and the SNF had no other reason to believe the patient had Medicare.  If the patient later brings his entitlement to Part A or Part B (whichever is required for payment for the services) to the facility's attention after the time limit and the bill is not filed timely, utilization days will not be charged, and if Part B services are rendered the Part B deductible will not be credited.

310.

FILING CLAIM WHERE USUAL TIME LIMIT HAS EXPIRED

Where it comes to the attention of a facility that health services which are or may be covered were furnished to a beneficiary but that the usual time limit in §306.l on filing a claim for such services has expired, the facility should take the following action:

310.1

Part A Skilled Nursing Facility Services.--Where the SNF accepts responsibility for late filing, it should file a no-payment bill.  (See §§527ff.)  Where the facility believes the beneficiary is responsible for a late filing, it should also file a no-payment bill and attach a statement explaining the circumstances which led to the late filing and giving the reasons for believing that the beneficiary (or other person acting for him) is responsible for the late filing and, if practicable, attach the statement of the beneficiary as to his view of these circumstances.

Where the SNF believes HCFA or its agents are responsible for the late filing, it should file a regular payment bill and attach a statement explaining its view of the circumstances which led to the late filing and, if practicable, the written explanation of the beneficiary as to such circumstances.

310.2
Part B Services (HCFA-l450 Billings).--Where the facility accepts the responsibility for the late filing, it should submit an HCFA-l450 which contains the legend "late filed claim--provider fault" in the remarks section (Form Locator FL 84) to differentiate it from a regular HCFA-l450.  For the UB-92 remarks, use Record Type 91.  For the ANSI ASC X-12 837 Health Care Claim version 3051 implementations 3A.01 and 1A.C1 remarks, use 2-190.A NTE02. For the Health Care claim: Institutional ANSI ASC X-12 837 version 4010 remarks, use BILLING NOTE NTE02.  Provider liability is shown by using Occurrence Span Code 77.  The intermediary will determine whether a span code 77 or 79 is appropriate.

Where the SNF believes the beneficiary is responsible for late filing, it should file a no-payment bill, attach a statement explaining the circumstances which led to late filing and setting forth reasons for belief that the beneficiary (or person acting for him) is responsible for the late filing and, if practicable, attach the statement of the beneficiary as to his view of the circumstances.  Where the SNF believes HCFA or its agent is responsible for the late filing, it should proceed as in §3l0.l.
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310.3
Appeals.--Where the beneficiary does not agree with the determination that the claim was not filed timely or with the assignment to him of the responsibility for the late filing, the usual appeal rights are available to him, i.e., reconsideration, hearing (if the amount in controversy equals $l00 or more), etc.  (See §383.)  Where the provider is protesting the denial of payment or the assignment of responsibility for the late filing, no formal channels of appeal are available.  However, the intermediary may, at the request of the provider, informally review its initial determination.


Time Limits - Part B Claims
315.

TIME LIMIT FOR FILING PART B CLAIMS

For Medicare payment to be made for a claim for physician or other Part B services, the claim must be filed no later than the end of the calendar year following the year in which the service was furnished, except for services furnished in the last 3 months of a year, where the time limit is December 3l of the second year following the year in which the services were rendered.  This time limit was effective with claims filed after March l968.  (See §§300.l and 300.2 for effect of Federal nonworkdays and rules applicable to claims received in the mail.)

315.1

Extension of Time Limit Due to Administrative Error.--Where administrative error (that is, misrepresentation, delays, mistake, or other action of HCFA or its intermediaries or carriers) causes the failure of a beneficiary or the provider, physician, or supplier to file a claim for payment within the time limit specified in § 3l5, the time limit will be extended through the close of the 6th calendar month following the month in which the error is rectified.

Consideration of possible extension of the time limit on Part B claims will be initiated by the intermediary only if there is a basis for belief that the claimant (the enrollee or his representative or assignee) has been prevented from timely filing by an administrative error; for example, he states that official misinformation caused the late filing, or the social security office calls to the contractor's attention a situation in which such error has caused late filing.  (See §306.3 for examples of administrative error.)

315.2
Time Limit Where a Skilled Nursing Facility Has Billed Improperly for Professional Component.--In some cases, an SNF may have incorrectly billed for a Part B professional component as a provider expense.  For example, a physician's services were erroneously considered entirely administrative in nature and the error was not discovered until the final cost settlement.  Where the claim which included the physician services was filed within the time limit, it establishes protective filing for a subsequent perfection of a Part B claim.  Such claims are considered filed as of the date the incorrect billing was submitted to the intermediary provided the usual claims information (e.g., Form HCFA - 1500) is submitted within 6 months after the month in which the notice was sent that payment for the patient care services was disallowed.  

The perfected claim may be filed by the physician on the basis of assignment, by you (when your facility has a contractual arrangement to bill and receive payment for the physician’s services), or by the patient on the basis of an itemized bill.

An SNF claim filed within the Part B time limit does not establish a filing date for the related professional component when such component was recognized and not included in the provider bill, e.g., no claim was filed for the professional component as a nonprovider expense because the physician and SNF could not agree on the exact amount of the component charge or who would bill for it. 
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315.3
Responsibility When Claim Not Filed Timely.--When the time limit has expired on services payable on a reasonable charge basis, there is no requirement that a billing be filed.  However, where a person (or organization) accepts assignment within the time limit but fails to submit a timely claim, he/she is barred by the terms of the assignment from collecting from the patient or others amounts in excess of the deductible and coinsurance for the services involved.


Special Provisions Related to Payment
317.

RULES GOVERNING CHARGES TO BENEFICIARIES


A.
General.--Under your provider agreement, you may charge a beneficiary only applicable deductible and coinsurance amounts and for noncovered services.  Additional restrictions, implied by your provider agreement, on what you may collect or seek to collect from a beneficiary (or any party acting on the beneficiary's behalf) are set forth below.  You must refund amounts incorrectly collected.


B.
Requests and Requirements for Deposits and Other Payments.--You may not require, request, or accept a deposit or other payment from a Medicare beneficiary as a condition for admission, continued care, or other provision of services, except as follows:



o
You may request and accept payment for a Part A deductible and coinsurance amount on or after the day to which it applies and payment for a Part B deductible and coinsurance amount at the time of or after the provision of the service to which it applies.  You may not request or accept advance payment of Medicare deductible and coinsurance amounts.



o
You may require, request, or accept a deposit or other payment for services if it is clear that the services are not covered by Medicare.  See subsection C for the effect of a beneficiary request for submission of a demand bill.  See subsection D for charges for personal comfort and convenience services.


C.
Effect of Submission of Demand Bill by SNF.--If you believe that a beneficiary requires only a noncovered level of care beginning with admission or at some point thereafter, give the beneficiary proper notice to that effect and advise the beneficiary before the services are furnished that, in your opinion, Medicare will not pay for the services and the beneficiary will be personally and fully responsible for payment.  (Section 1879(a)(1) of the Act)  If the beneficiary disagrees and asks you to submit a bill to the intermediary, you must submit a demand bill for an initial determination.  You may not require, request, or accept a deposit or other payment from the beneficiary for the services until the intermediary makes an initial determination that the services are not covered by Medicare.

EXCEPTION:
You may request and accept payment for a potential Part A coinsurance amount no earlier than the day to which the coinsurance applies if the services are found to be covered.

If you believe that the services are noncovered or excluded for reasons other than the level of care required to be furnished (e.g., the 3-day prior hospitalization requirement is not met, the beneficiary is not admitted to the SNF within 30 days (or longer period, if appropriate) of discharge from the hospital, or SNF benefits are exhausted), you must still submit a demand bill upon request.  You may require, request, and accept a deposit or other payment from the beneficiary while the intermediary determination is pending.


D.
Charges for Personal Comfort and Convenience Services.--You may charge a beneficiary for noncovered excluded personal comfort and convenience services (e.g., rental of a television set or a telephone) if the beneficiary requests these services with knowledge of the charges.  Also, you may require an advance deposit from the beneficiary for the noncovered services requested by the 
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beneficiary if this is your practice with non-Medicare patients.  You may not, however, require a beneficiary to request such noncovered services as a condition for admission or continued care.


E.
Other Restrictions and Requirements.--Medicare regulations include several other special limitations that are covered by or based on the provider agreement:



o
You may not evict or threaten to evict a beneficiary for inability to pay a deductible or coinsurance amount applying under Medicare;



o
You may not charge a beneficiary for your agreement to admit or readmit him/her as of some specified future date for inpatient services which are or may be covered under Medicare (as distinguished from charging a beneficiary for holding a bed for him/her at his/her request as is permissible); and



o
You may not charge a beneficiary who is receiving inpatient care which is or may be covered by Medicare for failure to remain in your facility for a certain period of time or for failure to give you advance notice of departure.

If you require the execution of an admission contract by the beneficiary (or by another person acting on behalf of the beneficiary), the terms of the contract must be consistent with this section.


F.
Compliance.--Improper charges to beneficiaries under the above restrictions and requirements constitute violations of the provider agreement under §1866(a)(1) of the Act.  Noncompliance with these restrictions and requirements may, depending on the nature and extent of the violations, subject you to termination of your provider agreement.

Under §1819(d)(4)(A) of the Act, you violate the conditions of participation if you fail to operate and provide services in compliance with all applicable Federal, State and local laws and regulations, including the Federal statutory requirements and regulations which are the basis of the above restrictions and requirements.  Section 1819(h) of the Act authorizes a number of alternative remedies to be imposed on you in lieu of termination of your provider agreement if you fail to comply with Federal participation requirements.  In the case of SNFs §1819(h)(2)(B)(i) and (ii) gives the HCFA regional office (RO) as an alternative to termination of the provider agreement the authority to deny Medicare payments for new admissions and/or fine the SNF up to $10,000 a day as long as the violations continue or are not corrected.  If the initial RO finding of violations indicates extreme abuse, the RO will be able to impose sanctions without first asking for a commitment by you to desist from those violations.

The State agency, usually the State health department, which surveys SNFs for compliance with the conditions of participation, also monitors SNFs for compliance with the requirements and restrictions and reports its findings to the RO.
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318.
REFUNDS

In its agreement for participation, the SNF has agreed not to charge any individual or other person (e.g., relatives, other insurance carriers, or welfare) for items and services covered by the health insurance program other than allowable charges and deductibles and coinsurance amounts; and to make provision for the refund (or other required disposition) of any moneys incorrectly collected from the individual or other person on his behalf.

Amounts incorrectly collected and not refunded represent improper charges for covered services under the provisions of section l866(a)(l) of the Social Security Act, and a facility's retention of these moneys without making provision for refund (or other required disposition) constitutes a violation of its provider agreement.

A.
Moneys incorrectly collected means amounts in excess of allowable charges and deductible or coinsurance amounts, if applicable, paid to a facility by an individual (or other person on his behalf) as payment for covered items and services for which the individual is entitled to have payment made under the Medicare program.

B.
A majority of incorrect collections are made inadvertently and may involve a simple error on the part of the SNF in billing a beneficiary.  However, there are other situations where incorrect collections may be made; for example:

o
In a retroactive entitlement case where the beneficiary (or other person) paid for covered services and later becomes entitled to have payment made for them under Medicare;

o
Where an intermediary has initially denied payment and a subsequent finding is made (e.g., as the result of a reconsideration or hearing decision) that payment for all or part of the same services may be made; and

o
Where the beneficiary or other person has protested a direct charge by a provider and the intermediary determines that the beneficiary is entitled to have program payment made on his behalf for all or part of the same services.

Intermediaries will assure that SNF's refund moneys incorrectly collected.  Therefore, in the situations described above (and other situations recognized by the intermediary) the intermediary will ascertain on an individual case basis, whether the provider has already received payment for covered services from the individual or other person (e.g., relatives, other insurance carriers, or welfare) before making Medicare payment.  If the facility advises, in writing, that it has not been paid by the individual or other person for covered services, payment can be made.

If the SNF has already been paid in whole or in part, the intermediary will withhold an amount equal to the incorrect collection from amounts otherwise due the facility until it is assured in writing by the facility that a proper disposition of the incorrect collection has been made.
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Where the intermediary knows that a facility has overcollected deductible and coinsurance amounts for Part B services, the intermediary will make direct refund to the beneficiary.

318.1
Return or Other Disposition of Moneys Incorrectly Collected.--A provider of services in possession of any incorrect collection is required to refund or make final disposition of the money in accordance with applicable State law.  If refund or final disposition will be delayed for a prolonged period, set aside the money in a separate account until refund or final disposition can be made.  Until you advise, in writing, that you have properly refunded or disposed of the money or, as necessary, set aside the money, the intermediary will withhold an amount equal to such incorrect collection against amounts otherwise due you.

A.
Refund.--Refund is to be made to the beneficiary (or any other person) from whom the SNF collected the moneys.  If the beneficiary or other person cannot be located after you have made a reasonable effort including an attempt at contact by mail at the last known address the intermediary will be asked to check SSA's records in an effort to learn the individual's address.  If the individual to whom refund is to be made still cannot be located or has died, you are to make final disposition of the moneys in accordance with the law of the State in which the facility is situated.

B.
Moneys Set Aside.--In some situations refund or final disposition may be delayed for a prolonged period (e.g., where the beneficiary's whereabouts is being developed or where there is a delay in the appointment of a legal representative to dispose of the estate of a deceased individual).  When such a delay in making refund or final disposition is encountered, the SNF will so notify the intermediary and will then set the funds aside in a separate account identified by the name of the individual to whom the payment is due.  These amounts will be carried on the facility's records in this manner until refund or final disposition, as provided in paragraph A above, can be made.

318.2
Appropriate Time Limites Within Which Skilled Nursing Facility Must Dispose of Sums Incorrectly Collected.--Refund or final disposition in accordance with applicable State law of sums incorrectly collected should be accomplished as promptly as possible. In any event, refund, final disposition, or as necessary, setting funds aside in a separate account should be accomplished within a period of 60 days after the provider is notified that an incorrect collection was made.

318.3
Former Participating Skilled Nursing Facilities.--Once a facility has become a participating facility, it remains responsible, notwithstanding the subsequent termination of its program participation, for the required refund or final disposition of any moneys incorrectly collected for covered services furnished to Medicare beneficiaries during the effective period of its provider agreement.
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319.
CREDIT BALANCE REPORTING REQUIREMENTS--GENERAL

The Paperwork Burden Reduction Act of 1980 was enacted to inform you about why the Government collects information and how it uses this information.  In accordance with 1815(a) and 1833(e) of the Social Security Act (the Act), the Secretary is authorized to request information from participating providers that is necessary to properly administer the Medicare program.  In addition, 1866(a)(1)(C) of the Act requires participating providers to furnish information about payments made to them and to refund any monies incorrectly paid.  In accordance with these provisions, complete a Medicare Credit Balance Report (HCFA-838) to help ensure that monies owed to Medicare are repaid in a timely manner.

The HCFA-838 is specifically used to monitor identification and recovery of "credit balances" due to Medicare.  A credit balance is an improper or excess payment made to a provider as a result of patient billing or claims processing errors.  Examples of Medicare credit balances include instances where a provider is: 

o
Paid twice for the same service either by Medicare or by Medicare and another insurer; 

o
Paid for services planned but not performed or for non-covered services; 

o
Overpaid because of errors made in calculating beneficiary deductible and/or coinsurance amounts; or 

o
A hospital which bills and is paid for outpatient services included in a beneficiary's inpatient claim.  Credit balances would not include proper payments made by Medicare in excess of a provider's charges such as DRG payments made to hospitals under the Medicare prospective payment system.

For purposes of completing the HCFA-838, a Medicare credit balance is an amount determined to be refundable to Medicare.  Generally, when a provider receives an improper or excess payment for a claim, it is reflected in their accounting records (patient accounts receivable) as a "credit".  However, Medicare credit balances include monies due the program regardless of its classification in a provider's accounting records.  For example, if a provider maintains credit balance accounts for a stipulated period, e.g., 90 days, and then transfers the accounts or writes them off to a holding account, this does not relieve the provider of its liability to the program.  In these instances, the provider must identify and repay all monies due the Medicare program.     

To help determine whether a refund is due to Medicare, another insurer, the patient or beneficiary, refer to 400 and 401 that pertain to eligibility and Medicare Secondary Payer (MSP) admissions procedures.

319.1  Submitting the HCFA-838.--Submit a completed HCFA-838 to your intermediary (FI) within 30 days after the close of each calendar quarter.  Include in the report all Medicare credit balances shown in your accounting records (including transfer, holding or other general accounts used to accumulate credit balance funds) as of the last day of the reporting quarter. 

Report all Medicare credit balances shown in your records regardless of when they occurred.  You are responsible for reporting and repaying all improper or excess payments you have received from the time you began participating in the Medicare program.
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319.2  Completing the HCFA-838.--The HCFA-838 consists of a certification page and a detail page.  An officer or the Administrator of your facility must sign and date the certification page.  Even if no Medicare credit balances are shown in your records for the reporting quarter, you must still have the officer or Administrator sign the form and submit it to attest to this fact.

The detail page requires specific information on each credit balance on a claim-by-claim basis.  The detail page provides space to address 17 claims, but you may add additional lines or reproduce the form as many times as necessary to accommodate all of the credit balances that you report.  Submit the detail page(s) on computer diskette, which is available from your FI.  Submit the certification page in hard copy.

Segregate Part A credit balances from Part B credit balances by reporting them on separate detail pages.

NOTE:
Part B pertains only to services you provide that are billed to your FI.  It does not pertain to physician and supplier services billed to carriers.

Complete the HCFA-838 providing the information required in the heading area of the detail page(s) as follows:  

o
The full name of the facility;

o
The facility's provider number.  If there are multiple provider numbers for dedicated units within the facility (e.g., psychiatric, physical medicine and rehabilitation), complete a separate Medicare Credit Balance Report for each provider number;

o
The month, day and year of the reporting quarter, e.g., 6/30/92;

o
An "A" if the report page(s) reflects Medicare Part A credit balances or a "B" if it reflects Part B credit balances; 

o
The number of the current detail page and the total number of pages forwarded, excluding the certification page (e.g., Page 1 of 3); and

o
The name and telephone number of the individual who may be contacted regarding any questions that may arise with respect to the credit balance data. 

Complete the data fields for each Medicare credit balance by providing the following information (when a credit balance is the result of a duplicate Medicare primary payment, report the data pertaining to the most recently paid claim):

Column 1  
-
The last name and first initial of the Medicare beneficiary, (e.g., Doe, J.).

Column 2  
-
The Medicare Health Insurance Claim Number (HICN) Medicare beneficiary.

Column 3  
-
The 10-digit Internal Control Number (ICN) assigned by Medicare when the claim is processed.

Column 4  
-
The 3-digit number explaining the type of bill, e.g., 111 -inpatient, 131 - outpatient, 831 - same day surgery.  (See the Uniform Billing instructions in 560.)
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Columns 5/6
-
The month, day and year the beneficiary was admitted and discharged, if an inpatient claim, or "From" and "Through" dates (date service(s) were rendered) if an outpatient service.  Numerically indicate admission (From) and discharge (Through) date (e.g., 01/01/93).

Column 7 
-
The month, day and year (e.g., 01/01/93) the claim was paid.  If a credit balance is caused by a duplicate Medicare payment, ensure that the paid date and ICN number must correspond to the most recent payment.

Column 8 
-
An "O" if the claim is for an open Medicare cost reporting period or a "C" if the claim pertains to a closed cost reporting period.  (An open cost report is one where an NPR has not yet been issued.  Do not consider a cost report open if it was reopened for a specific issue such as graduate medical education or malpractice insurance.)

Column 9 
-
The amount of the Medicare credit balance that was determined from your patient/accounting records. 

Column 10
-
The amount of the Medicare credit balance identified in column 9 being repaid with the submission of the report. (As discussed below, repay Medicare credit balances at the time you submit the HCFA-838 to your intermediary.)  

Column 11
-
A "C" when you submit a check with the HCFA-838 to repay the credit balance amount shown in column 9, or an "A" if you submit an adjustment request. 

Column 12
-
The amount of the credit balance that remains outstanding (column 9 minus column 10).  Show a zero if you make full payment.  

Column 13
-
The reason for the Medicare credit balance by entering a "1" if it is the result of duplicate Medicare payments, a "2" for a primary payment by another insurer, or a "3" for "other reasons". 

Column 14
-
The Value Code to which the primary payment relates, using the appropriate two digit code as follows:  (This column is completed only if the credit balance was caused by a payment when Medicare was not the primary payer.  If more than one code applies, enter code applicable to the payer with the largest liability.  For code description, see 560.) 

12
Working Aged

13
End Stage Renal Disease

14
Auto No Fault/Liability

15
Workers' Compensation

16
Other Government Program

41
Black Lung

42
Department of Veterans Affairs (VA)

43
Disability
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Column 15
-
The name and address of the primary insurer identified in column 14.

NOTE:
Once a credit balance is reported on the Form HCFA-838, it is not to be reported on a subsequent period report.

319.3  
Payment of Amounts Owed Medicare.--Pay all amounts owed Medicare as shown in column 9 of the credit balance report at the time you submit the  HCFA-838. (See 319.7.)  Make payment by check or by submission of adjustment requests.  Submit adjustment requests in hard copy or electronic format.

If you use a check to pay credit balances, submit adjustment requests for the individual credit balances that pertain to open cost reporting periods.  Your FI will assure that monies are not collected twice.

If the amount owed Medicare is so large that immediate repayment would cause financial hardship, contact your FI regarding an extended repayment schedule.

Interest is assessed on Medicare credit balances not timely repaid applying 42 CFR 405.376.  In part this means:

o  Interest accrues on outstanding amounts beginning from the due date of a timely-filed Medicare credit balance report if the report is not accompanied by payment in full.

o  Interest is charged on the entire amount shown on a Medicare credit balance report beginning from the day after the report was due if the report is not timely-filed.

o  Interest is charged on outstanding amounts beginning from the date a credit balance occurred, in those instances where a credit balances(s) was omitted from a credit balance report or was not accurately reported.

o  Interest will not be charged on Medicare credit balances resulting from MSP provisions until they are past due in accordance with the 60-day repayment provision of 42 CFR 489.20.  Once due, interest is assessed on outstanding Medicare credit balances resulting from MSP provisions in the same manner as any other outstanding Medicare credit balance, as discussed above.

319.4  
Records Supporting HCFA-838 Data.--Develop and maintain documentation that shows that each patient record with a credit balance (transfer, holding account) was reviewed to determine credit balances attributable to Medicare and the amount owed, for preparation of the HCFA-838.  At a minimum, your procedures should: 

o
Identify whether or not the patient is an eligible Medicare beneficiary; 

o
Identify other liable insurers and the primary payer; and

o
Adhere to applicable Medicare payment rules.  
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NOTE:
A suspension of Medicare payments may be imposed and your eligibility to participate in the Medicare program may be affected for failing to submit the HCFA-838 or for not maintaining documentation that adequately supports the credit balance data reported to HCFA.  Your FI will review your documentation during audits/reviews performed for cost report settlement purposes. 

319.5  
Provider-Based Home Health Agencies (HHAs).--Provider-based HHAs are to submit their HCFA-838 to their Regional Home Health Intermediary even though it may be different from the FI servicing the parent facility. 

319.6  
Exception for Low Utilization Providers.--Providers with extremely low Medicare utilization do not have to submit a HCFA-838.  A low utilization provider is defined as a facility that files a low utilization Medicare cost report as specified in PRM-1, 2414,B, or files less than 25 Medicare claims per year.

319.7  
Compliance with MSP Regulations.--MSP regulations at 42 CFR 489.20 require you to pay Medicare within 60 days from the date you receive payment from another payer (primary to Medicare) for the same service.  Submission of a HCFA-838 and adherence to HCFA's instructions do not interfere with this rule.  You must repay credit balances resulting from MSP payments within the 60-day period.  

Report credit balances resulting from MSP payments on the HCFA-838 if they have not been repaid by the last day of the reporting quarter. If you identify and repay an MSP credit balance within a reporting quarter, in accordance with the 60-day requirement, do not include it in the HCFA-838, i.e., once payment is made, a credit balance would no longer be reflected in your records.  

If an MSP credit balance occurs late in a reporting quarter, and the HCFA-838 is due prior to expiration of the 60-day requirement, include it in the credit balance report.  However, payment of the credit balance does not have to be made at the time you submit the HCFA-838, but within the 60 days allowed.     
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                                                                EXHIBIT I


Medicare Credit Balance Report Certification
The Medicare Credit Balance Report is required under the authority of 1815 (a), 1833(e), 1886(a)(1)(C) and related provisions of the Social Security Act.  Failure to submit this report may result in a suspension of payments under the Medicare program and may affect your eligibility to participate in the Medicare program.

ANYONE WHO MISREPRESENTS, FALSIFIES, CONCEALS, OR OMITS ANY ESSENTIAL INFORMATION MAY BE SUBJECT TO FINE, IMPRISONMENT, OR CIVIL MONEY PENALTIES UNDER APPLICABLE FEDERAL LAWS.


CERTIFICATION BY OFFICER OR ADMINISTRATOR OF PROVIDER(S)
I HEREBY CERTIFY that I have read the above statements and that I have examined the accompanying credit balance report prepared by                                              (Provider Name(s) and Number(s)) for the calendar quarter ended                         and that it is a true, correct, and complete statement prepared from the books and records of the provider in accordance with applicable Federal laws, regulations, and instructions.

(Signed)
                                                                 
Officer or Administrator of Provider(s)

Title

Date

Public reporting burden for this collection of information is estimated to average 6 hours per response.  This includes time for reviewing instructions, searching existing data sources, gathering and maintaining data needed, and completing and reviewing the collection of information.  Send comments regarding this burden estimate or any other aspect of this collection of information, including suggestions for reducing the burden, to:

 Health Care Financing Administration

 P.O. Box 26684

 Baltimore, Maryland  21207

and to:

 Office of Information and Regulatory Affairs

 Office of Management and Budget

 Washington, D.C.  20503.

Paperwork Reduction Project (0938-0600)
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                                                           EXHIBIT II


This Page is Reserved for


The Medicare Credit Balance Report


(HCFA-838)

3-17.9 
Rev. 328

6-79
BILLING PROCEDURES
32l.l


Overpayments
320.
OVERPAYMENTS FOR SNF SERVICES--GENERAL

When an incorrect payment is made to an SNF it is responsible for that payment unless the intermediary determines that it was without fault.  In general, if an overpaid SNF was without fault and therefore not liable for the overpayment, the beneficiary becomes liable whether or not the beneficiary was at fault.  There are, however, exceptions to this rule. In the case of overpayments for medically unnecessary services or custodial care, if the beneficiary as well as the SNF was without fault, the intermediary may relieve both of liability.  (See §35lff.).  Under certain circumstances, the Health Care Financing Administration or the Social Security Administration may waiver from a beneficiary who is responsible for an overpyament.  (See §322.)

NOTE:
A payment or an individual claim will not be reopened more than 48 months after the date the claim was approved except in cases involving fraud or similar fault.

321.
WHEN AN SNF IS NOT LIABLE FOR AN OVERPAYMENT

An SNF is considered without fault, and therefore not liable for refunding an overpayment, if it exercised care in billing for and accepting the payment.  An SNF is considered to have exercised reasonable care if:

(l)
It complied with all pertinent regulations and instructional materials,

(2)
It made full disclosure of all material facts, and
(3)
On the basis of the information available (including but not limited to the Medicare instructions and regulations), it had a reasonable basis for assuming that the payment was correct, or, if it had reason to question the payment, it promptly brought such question to the intermediary's attention.

Normally, it is clear from the circumstances of the overpayment whether or not the SNF was without fault in causing the overpayment.  Where this is not clear from the record, the intermediary investigates the matter.  (See §323 for special rule where the overpayment is discovered more than 3 calendar years after the year in which it was made.)

321.1
Situations in Which an SNF is Liable for Overpayment.--In accordance with the rules in §32l above, the following are situations in which the SNF is liable for an overpayment:

A.
The SNF furnished erroneous information or failed to disclose facts that it knew or should have known were relevant to payment of the benefit.--
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EXAMPLE:
A beneficiary is referred by an employer to Park Hospital for a fracture received from a fall at work.  After a week at the hospital the beneficiary was transferred to Hope SNF billed Medicare but die not indicate on the billing form that the injury was work-related, although it had recorded this information on its records.  If Medicare benefits are paid for the stay and the injury was also covered by workers' compensation, Hope SNF would be considered at fault in causing the overpayment because it failed to disclose to the intermediary that the injury was work-related.

B.
The overpayment resulted because of misapplication of the coinsurance requirement or payment after exhaustion of benefits and the SNF could have known from its own records the beneficiary's utilization status.--This condition will be considered met where the SNF received a correct utilization query reply or where, within the 60-day period preceding the admission that gave rise to the overpayment, the beneficiary had been a patient in the same institution and it could have known from the records that the query reply was incorrect.  (The SNF is expected to ask the beneficiary, or person acting on his behalf, at the time of admission if he received inpatient services in a hospital or skilled nursing facility within the past 60 days, and note that fact on the notice of admission.)

EXAMPLE:
John Doe entered the Community SNF on January l0, l977.  After using all of his benefit days, he returned home.  Forty-five days later he was readmitted following hospitalization and stayed an additional 20 days.  The intermediary, on the basis of an incorrect SSA response to a query, informed the SNF that the beneifciary had 20 full days, 80 coinsurance days available.  The Community SNF neglected to check its prior records and billed the intermediary for 20 full days of SNF care.  The intermediary made payment.  Subsequently, the overpayment was discovered.  Since the SNF should have known from its own records that John had exhausted his benefit days, recovery is sought from the SNF.

If the initial stay had been in a different SNF, or if more than 60 days had elapsed between the end of the first stay and the start of the second stay but the benefit period had remained unbroken because John had been in a hospital or a different SNF, the Community SNF would have been considered "without fault".  In this latter situation, the SNF would not have been able to ascertain from its own records that the benefit days had been exhausted.  Recovery would then be sought from the beneficiary.

C.
The overpayment was due to a mathematical or clerical error, e.g., an error in calculation by the SNF or intermediary, or overlapping or duplicate bills.  A mathematical error does not include the failure to properly assess the coinsurance.  The liability for coinsurance overpayments is determined in accordance with 32l.lB.

D.
Documentation was not submitted to substantiate that the services billed to the program were actually performed.--(See l06ff. for fraud and abuse policies.)
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E.
The beneficiary was not entitled to Part A or Part B benefits and the SNF had reason to believe that the beneficiary was not entitled to such benefits; e.g., the social security office notified the SNF that the individual was not entitled to Part A benefits.

F.
Medicare paid for noncovered services and the SNF should have known the services were noncovered; e.g., medically unnecessary services, custodial care, skilled physical therapy services furnished by a nonqualified physical therapist, or services rendered pursuant to an authorization from the VA or PHS.  (See 280.3.)  In general, the intermediary will consider that the SNF should have known a policy or rule, if:

(l)
The policy or rule is in the SNF Manual, or

(2)
The intermediary had provided general notice to the medical community concerning the policy or rule, or

(3)
The intermediary had given written notice of the policy or rule to the particular SNF.

In the case of medically unnecessary services or custodial care, the criteria in 350ff. will be applied in determining whether the SNF should have known that the services were not covered.

G.
The Overpayment Resulted From Services Rendered in a Portion of the Institution Certified as a Hospital.--

322.
BENEFICIARY LIABILITY

A beneficiary is liable for overpayments made to an SNF which was without fault.  An exception is overpayments made for medically unnecessary services or custodial care where the beneficiary as well as the provider was without fault.  In such cases, both the SNF and the beneficiary are relieved of liability.  (See 350ff.)

NOTE:
Even though a beneficiary is liable for an overpayment, recovery may be waived by HCFA or the SSA program service center if:

(l)
The beneficiary was without fault with respect to the overpayment, and
(2)

Recovery of the overpayment would cause the beneficiary economic hardship or would defeat the purpose of the Medicare Program, or would be unfair for some other reason.
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323.
LIABILITY FOR OVERPAYMENTS DISCOVERED SUBSEQUENT TO THIRD CALENDAR YEAR AFTER THE YEAR OF PAYMENT

Special rules apply when an overpayment is discovered (i.e., it is determined that a payment was incorrect) subsequent to the third calendar year after the year in which the claim was approved.  An overpaid SNF is deemed without fault in the absence of evidence to the contrary if from the records then available there is no indication that the SNF was at fault.  There is no recovery from the SNF in such cases.

However, if information indicating the SNF was at fault comes to the intermediary's attention within 4 years after the date of the initial determination (the 4-year time limit on reopening described in 374) then the determination may be revised.  After 4 years, the determination may be reopened only in cases involving fraud or similar fault.

A.
Limitations on Charging Without Fault Beneficiary Overpayment for Medically Unnecessary Services or Custodial Care Discovered Subsequent to Third Calendar Year.--Where an overpayment for medically unnecessary services or custodial care is discovered subsequent to the third calendar year after the year in which it was made, the SNF is prohibited from charging the beneficiary or any other person for the services if:

(l)
The SNF was at fault with respect to the overpayment, and

(2)
The beneficiary was without fault with respect to the overpayment. (Where the overpayment is discovered in or before the third calendar year, an "at fault" SNF is not prohibited from charging the beneficiary for medically unnecessary services or custodial care if it has refunded the overpayment.  However, a without fault beneficiary who pays an at fault SNF's bill for medically unnecessary services or custodial care furnished after l0/30/72, can be indemnified in accordance with 370ff.)

B.
How to Determine the Third Calendar Year After the Year of Payment.-- Only the year the claim was approved and the year the payment was found to be incorrect enter into the determination of the 3-calendar period.  The day and the month are irrevelant.  With respect to claims approved in l975, the third calendar year is l978.  Thus, the rules in this section would apply to claims approved in l975 and discovered after l978 to have been incorrectly paid and to claims approved in l967 and discovered after l979 to have been incorrectly paid.
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324.
OFFSETTING PART B SNF BENEFITS AGAINST PART A OVERPAYMENTS

Where it is determined that a Part A overpayment has been made on behalf of a beneficiary, the intermediary will ascertain whether the SNF would be entitled to any payment for the services in question as Part B ancillary services.  (See 260ff.)  If it appears that Part B benefits are payable for any of these services, the intermediary will arrange for billings under Part B. Any such benefits available under Part B will serve to reduce the Part A overpayment.
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Workers' Compensation
325.
GENERAL

Payment under Medicare may not be made for any items and services to the extent that payment has been made or can reasonably be expected to be made for such items or services under a WC law or plan of the United States or any State.  If it is determined that Medicare has paid for items or services which can be or could have been paid for under WC, the Medicare payment constitutes an overpayment.

This limitation also applies to the WC plans of the District of Columbia, American Samoa, Guam, Puerto Rico, and the Virgin Islands.

It also applies to the Federal WC plans provided under the Federal Employees' Compensation Act, the U.S. Longshoremen's and Harbor Workers' Compensation Act and its extensions, and the Federal Coal Mine Health and Safety Act of l969 as amended (the Federal Black Lung Program).  These Federal programs provide WC protection for Federal civil service employees and certain other categories of employees not covered, or not adequately covered, under State WC programs; e.g., coal miners totally disabled due to pneumoconiosis, maritime workers (with the exception of seamen), employees of companies performing overseas contracts with the United States government, employees of American companies who are injured in an armed conflict, employees paid from non-appropriated Federal funds (such as employees of post exchanges), and offshore oil field workers.  The Federal Employers' Liability Act, which covers merchant seamen and employees of interstate railroads, is not a WC law or plan for purposes of this exclusion. Similarly, some States have employers' liability acts.  These also are not considered WC acts for purposes of this exclusion.

All WC acts require that the employer furnish the employee with necessary medical and hospital services, medicines, transportation, apparatus, nursing care, and other necessary restorative items and services.  However, in some States there are limits to the amount of medical and hospital care provided. For specific information regarding the WC plan of a particular State or territory, contact the appropriate agency of the individual State or territory.

If payment for services cannot be made by WC because they were furnished by a source not authorized by WC, such services can be paid for by Medicare.

The beneficiary is responsible for taking whatever action is necessary to obtain payment under WC where payment under that system can reasonably be expected (e.g., timely filing a claim, furnishing all necessary information).  If failure to take proper and timely action results in a loss of WC benefits, Medicare benefits are not payable to the extent that payment could reasonably have been expected under WC.  
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325.1
Definitions.--

A.
Workers' Compensation Law or Plan.--A WC law or plan is a government-supervised and employer-supported system for compensating employees for injury or disease suffered in connection with their employment, whether or not the injury was the fault of the employer.  Workers' compensation does not usually cover agricultural employees, interstate railroad employees, employees of small businesses, employees whose work is not in the course of the employer's business (e.g., domestic employees), casual employees, and self-employed people.  Although WC programs were initially designed to cover accidental injuries suffered in the course of employment, all States now provide compensation for at least some occupational diseases as well.

B.
Workers' Compensation Agency.--The term "workers' compensation agency" means any governmental entity that administers a Federal or State WC law.  This term includes WC commissions, industrial commissions, industrial boards, WC insurance funds, WC courts and, in the case of Federal workers' compensation programs, the U.S. Department of Labor.

C.
Workers' Compensation Carrier.--The term "workers' compensation carrier" means any insurance carrier authorized to write WC insurance under the State or Federal law, the State compensation fund where the State administers the WC program, and the beneficiary's employer where the employer is self-insured.

D.
Lump Sum Commutation Settlement.--The beneficiary accepts a  lump sum payment which compensates for all future medical expenses and disability benefits related to the work injury or disease.

E.
Lump Sum Compromise Settlement.--A settlement which provides less in total compensation than the individual would have received if the claim had not been compromised.  This may occur when compensability is contested.

F.
HCFA's Claim.--Is the amount that is determined to be owed to the Medicare program.  This is the amount that was paid out by Medicare, less any applicable procurement costs.  

325.2
Effect of Payments Under Workers' Compensation Plan.--

A.
General.--No Medicare payment may be made if WC has paid an amount:

o
Which equals or exceeds the gross amount payable by Medicare without regard to deductible and coinsurance; 

o
Equals or exceeds the provider's charges for Medicare covered services; or

o
Which the provider accepts or is required under the WC law to accept as payment in full.
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B.
Deductibles.--Payments made under WC cannot be applied toward the Medicare deductibles.  Medical expenses do not count toward the Part B deductible if paid for under WC.

C.
Spell of Illness.--Where a beneficiary receives inpatient hospital services or extended care services, a spell of illness begins on the first day (not included in a previous spell of illness) on which he receives such services even though the services are paid for by WC.

D.
Benefit Utilization.-- In most instances, where an injury or illness is covered under a WC plan, that plan pays all hospital and medical expenses.  Where this is the case, services paid for under WC are not counted against the individual's entitlement to 90 days of inpatient hospital services, 60 lifetime reserve days, or 100 days of skilled nursing facility services.  Nor will such services count against the 190-day lifetime limitation on inpatient psychiatric hospital services.  However, if a Medicare secondary payment is made, benefit utilization is charged in accordance with 569C.  

325.3
Secondary Medicare Payments.--

A.
General.--If WC pays for Medicare covered services (including outpatient services) an amount which is less than your charges and less than the gross amount payable by Medicare, as defined below (without considering the effect of the Medicare deductible or coinsurance or the payment by WC), and you do not accept and are not required, under the WC law, to accept the payment as payment in full, Medicare secondary payments can be made.  

B.
Amount of Secondary Payments.--The Medicare secondary payment is the gross amount payable by Medicare minus the amount paid by WC for Medicare covered services, minus any applicable deductible or coinsurance amount.  The gross amount payable by Medicare for providers reimbursed on a reasonable cost basis is the current Medicare interim reimbursement amount (as defined in 573).

C.
Charges Included Non-Work Related Items or Services.--If WC does not pay all of the charges because only a portion of the services is compensable, i.e., the patient received services for a condition which was not work related concurrently with services which were work-related, secondary Medicare benefits may be paid in accordance with subsection B, to the extent that the services are not covered by any other source which is primary to Medicare.  (See 569 for billing procedures.)  You are permitted, under WC law, to charge an individual or the individual's insurer for services which are not work related.

You may not charge a beneficiary or any other party for Medicare-covered services, if you have been paid by WC an amount that equals your charges or equals or exceeds the gross amount payable by Medicare as defined in subsection B.  This prohibition is based on the terms of your Medicare participation agreements, under which you may bill a Medicare beneficiary only for deductible and coinsurance amounts and for noncovered services.
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325.4
Workers' Compensation Cases Involving Liability Claims.--Most State laws provide that if an employee is injured at work due to the negligent act of a third party, the employee cannot receive payments from both WC and the third party for the same injury.  Generally, WC benefits are paid while the third party claim is pending.  However, once a settlement of the third party claim is reached or an award has been made, WC may recover the benefits it paid from the third party settlement and may deny any future claims for that injury up to the amount of the liability payment made to the individual.

If WC does not pay for services or recovers benefits it previously paid for services solely because a third party is determined to be liable, the services do not come under the WC exclusion to the extent of the nonpayment or recovery by WC.  However, the services may be excluded under the provision which makes Medicare secondary for services covered under liability insurance.  Consider these cases under the policies in 332.3ff.

325.5
Possible Coverage Also Under Auto Medical or No Fault Insurance or Employer Group Health Plan.--Where services are covered in part by WC and also under automobile medical or no-fault insurance, or there is primary coverage by an EGHP, Medicare would be the residual payer only.  (See 332ff., 282, 283 and IM 284 respectively.)

Accordingly, whenever WC pays in part for provider services and you do not accept and are not obligated to accept such payment as payment in full, assure that a claim is submitted to any other insurer that is primary to Medicare.

If the services are related to an automobile accident, ascertain whether your records show coverage under automobile medical or no-fault insurance.  Where your records do not show such coverage, contact the beneficiary to ascertain whether such coverage exists.  If there is coverage under automobile medical or no-fault insurance, submit the unpaid portion of the bill to the automobile insurer and follow the instruction in 334.2.

If there is no coverage under automobile medical or no-fault insurance, but another insurer is shown on the bill, and there is indication of primary EGHP coverage under 282, 283 or IM 284, bill the other insurer for the services not paid for by WC.  Follow the instructions in these sections as appropriate, and bill the other insurer because, in the case of a beneficiary who is injured on the job and who is covered by private health insurance, it is assumed that the individual is employed and that the other insurance is an EGHP.

If the services provided to the Medicare beneficiary are not related to an automobile accident (see 332ff.) and there is no indication of primary EGHP coverage under 282 or 283, bill Medicare for secondary Medicare payments determined in accordance with 325.3.

In any instances in which Medicare makes secondary payments, show the appropriate value code as defined in 560 (items 46 - 49).
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326.
CONTESTED WORKERS' COMPENSATION CLAIMS

A.
General.--An employee may appeal the refusal of an employer to pay WC benefits, or an employer may appeal the award of benefits to an employee by the WC agency.  Such appeals are generally heard by a hearing officer or judge of the agency, with further appeal to the WC agency or appeals board and from there to the courts. Sometimes contested claims are settled by compromise between the parties with the approval of the WC agency.

B.
Conditional Medicare Payments.--Conditional Medicare benefits may be paid while a WC claim is being contested.  There frequently is a long delay between the occurrence of an injury or illness and the decision by the State WC agency.  A denial of Medicare benefits pending the outcome of the appeal would mean that individuals might be required to advance their own funds to pay for expenses which will eventually be borne by either Medicare or by WC.  To avoid imposing hardship on Medicare beneficiaries while a decision is being made by the WC agency, conditional Medicare payments may be made pending a final decision on the WC claim.

326.1
Lump Sum Compromise Settlement.--If a WC agency approves a lump sum settlement of a case where compensability is contested, the lump sum settlement is deemed to be a WC payment, even if the settlement agreement stipulates that there is no WC liability.  

Medicare does not accept manipulation of any settlement proceedings intended to shift liability to the Medicare program.  Where such manipulation is apparent, Medicare denies payment.  

If the individual signed a final release of all rights under WC (which precludes the possibility of further WC benefits), medical expenses incurred after the date of the final release are reimbursable under Medicare, insofar as such subsequent medical expenses were not contemplated by and incorporated into the settlement.

Where the settlement specifies that a portion of the settlement is for future medical expenses, Medicare may not pay for those expenses until such time that the beneficiary has submitted bills related to the injury or illness totalling the amount of the lump sum settlement allocated to medical treatment.

326.2
Lump Sum - Commutation of Future Benefits.--When a beneficiary accepts a lump-sum payment that represents a commutation of all future medical expenses and disability benefits, and the lump-sum amount is reasonable considering the future medical services that can be anticipated for the medical condition, Medicare does not pay for any items or services directly related to the injury or illness for which the commutation lump sum is made, until such time that the beneficiary presents medical bills related to the injury equal to the total amount of the lump sum settlement allocated to medical treatment.
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326.3
Right of Recovery.--All Medicare payments are conditioned on reimbursement to the appropriate Trust Fund, when notice or other information is received that payment with respect to the same items or services has also been made, or could be made, under a WC law or plan of the United States or a State.

Section 1862(b)(1) as amended, now expressly provides that:

o
The Government may recover directly from employers and WC carriers, Medicare benefits it paid for services that are reimbursable under WC.  The Government may recover from WC whether or not the beneficiary is filing a WC claim with respect to the injuries.

o
The Government may recover benefits it paid for services that are covered under WC, from any entity that has been paid by an employer or by a WC carrier. 

o
The Government is subrogated to the right of any entity to receive payment from an employer or a WC carrier.  "Subrogation" literally means the substitution of one person or entity for another.  Under the Medicare subrogation provision, the Government is given whatever rights the beneficiary or any other entity had against the employer and the WC carrier to the extent that Medicare has made payments to or on behalf of the beneficiary.

o
The Government may join or intervene in any WC claim where the compensability of the injury is at issue. 

326.4
Private Right of Action.--Section 1862(b)(5)  provides that where an individual is awarded WC benefits but the WC carrier does not pay primary benefits, the Medicare beneficiary has a right to take legal action against the WC carrier and can collect double the amount that would have been payable had primary benefits been paid.  If such litigation is successful, the Medicare program can recover the amount paid by Medicare.

327.
HANDLING OF CASES INVOLVING WORK-RELATED CONDITIONS

A.
General.--Information you supply is the primary means of alerting intermediaries to actual or potential WC coverage in specific cases involving work-related conditions.  A condition would be considered to be work related if it resulted from (1) an accident that occurred on the job, or (2) from an occupational disease.  If any of the following conditions apply, annotate items 35-39 of the HCFA-1450 with condition code 02:

o
The physician or the patient states that the condition is work related; (See 401 for questions beneficiaries are to answer at time of admission.)

o
The condition, or serious aggravation thereof, resulted from an accident which occurred in the course of the individual's employment, e.g., the patient fell from a scaffold while at work;
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o
The diagnosis is one which is commonly associated with employment, e.g., pneumoconiosis (including silicosis, asbestosis and 'black lung" disease in the case of a coal miner) (see 329.5); radiation sickness, anthrax, undulant fever; dermatitis due to contact with industrial compounds; and lead, arsenic or mercury poisoning;

o
The beneficiary previously received WC for the same condition;

o
There is indication that a WC claim is pending;

o
There is other indication that the condition arose on the job.

B.
Responsibility of Provider to Document Cases in Which There Is a Possibility of Workers' Compensation Coverage.--Inquire of the beneficiary or admitting physician at the time the SNF services are ordered, or at the time of admission, whether the condition is work related.  Where the patient or his physician indicates that the condition is work related or there is other indication that the condition is work related (see subsection A), ask the patient or his physician, wherever possible, whether WC is expected to pay for the services.  

If the patient denies that WC benefits are payable for a condition which you believe may be covered by WC, attach a supplementary statement to the billing form containing information about the circumstances of the accident and the reasons it is claimed that WC benefits are not payable.

327.1
Workers' Compensation Has Paid or Is Expected to Pay.--Where there is indication that WC may pay for the services, bill the WC carrier.  If WC pays for all of the services (whether at your customary charge rate or at a special WC rate), complete a no-payment bill (see 527.1).  If WC pays only a portion of the charges, bill Medicare in the manner described in 569.

327.2
Workers' Compensation Denies Payment.--If the WC claim is denied, determine whether any other Medicare Secondary Payer provisions apply and bill as appropriate.  If no other primary payers are available, submit (1) a bill in accordance with the regular billing procedures indicating occurrence code 24 (insurance denied) and the date of denial in items 28-32, and (2) a supplementary statement calling attention to the fact that WC has denied payment or annotate item 94, remarks, with the reason for the denial.
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329.
ACTION BY PROVIDER WHERE BENEFITS MAY BE PAYABLE UNDER FEDERAL BLACK LUNG PROGRAM

The Department of Labor (DOL) pays for certain items and services and for specific drugs relating to the treatment of pneumoconiosis (black lung disease).  A list of the common diagnoses relating to black lung disease is located in 329.4.  However, DOL does not make any reimbursement for room and board charges in SNFs.  In some instances, DOL covers certain items and services under limited conditions only.  In such cases, a Certificate of Medical Necessity (CMN) is required.  This DOL form (CM-893) is completed by the prescribing physician and must be approved by DOL before it reimburses for the services or items.  Approvals may be given for a specific time only and in such cases it is not necessary to submit a copy of the CMN with each bill during the approved period.

If the CMN is rejected by DOL, then the items or services can be billed to Medicare with a copy of the DOL denial attached.  However, if the individual's condition changes and test results confirm this, submit a new CMN to DOL for review.  Any items or services billed to DOL are not billed to the Medicare program unless a denial has been received from DOL.

If it appears that a Medicare beneficiary may be entitled to have the services reimbursed by DOL under the Federal Black Lung Program, bill DOL (see 329.7 for DOL's address) for the specific services, durable medical equipment (DME) and drugs provided to treat a pulmonary disease or directly related conditions.  (See 329.5 for a list of DME that is commonly reimbursable by DOL.)  Bill the Medicare program only for services not related to the respiratory condition and for bed and board.

329.1
Medicare Payment.--If the bill is for outpatient services, Medicare may pay for any service that is not related to black lung disease (e.g., treatment of diabetes or fracture).  Deny any bill for the coverage of services or drugs needed to treat the black lung conditions.

329.2
Questionable Cases.--If there is a question regarding whether a procedure is related to black lung disease, check with DOL.

329.3
DOL Does Not Pay for All of Services.--If you bill DOL and DOL does not pay for the services in full, bill Medicare as provided in 569, attaching a copy of DOL's denial notice.  The denial notice should give the specific reason for nonpayment.  If a claim is denied because of your failure to furnish documentation needed by DOL, payment may not be made under Medicare.  
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329.4
DOL's List of Acceptable Diagnosis.--The following is DOL's "Acceptable Diagnosis List" (ADL) and the ICD-9-CM codes.  

DOL may pay for services furnished a black lung beneficiary where the diagnosis is one of the following:


DOL'S ACCEPTABLE DIAGNOSIS LIST (ADL)
CODE



DISEASE/CONDITION
ICD-9-CM
7867
Abnormal chest sounds

5130
Abscess: Lung and Mediastinum

2762
Acidosis - respiratory (only when due to pulmonary disease)

2763
Alkalosis - respiratory (only when due to pulmonary disease)

5163
Alveolocapillary block - pulmonary

4171
Aneurysm - pulmonary circulation

500
Anthracosilicosis

500
Anthracosis

4939
Asthma - Bronchial, unspecified

4931 
Asthma - Intrinsic

5000
Asthma - Miners

5180
Atelectasis

0310
Bacterial disease, pulmonary infection

by mycobacterium

4820
Bacterial pneumonia

thru

4829
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CODE

DISEASE/CONDITION
ICD-9-CM
1160
Blastomycosis (Pulmonary ONLY)

4939
Bronchial asthma

4940
Bronchiectasis

4661
Bronchiolitis - acute

4660
Bronchitis - acute

4900
Bronchitis - chronic

thru

4919

2312
Cancer - Bronchus and Lung

7991
Cardio-respiratory failure unless associated with M.I. (Myocardial infarct) or renal failure

7865
Chest Pain (excludes angina)

7931
Coin lesion (lung)

4280
Congestive heart failure - secondary 

to pulmonary disease - that is, with 

pulmonary hypertension, polycythemia

or cor pulmonale.  EXCLUDED is

CHF when associated with:  valvular

heart disease, ischemic heart disease

such as ASCD, ASHD, ASCVD, MI

(myocardial infarct) or angina.  CHF

is not covered when associated with

renal failure.

496
COPD (chronic obstructive pulmonary

disease) acute exacerbation

4150
Cor pulmonale - acute pulmonary heart

disease
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CODE



DISEASE/CONDITION
ICD-9-CM
483
Eaton agent - pneumonia

4280
Edema - pulmonary - CHF

4151
Embolism - pulmonary, covered if

associated with polycythemia; not covered

if post-operative other than lung surgery.

5100
Empyema

thru

5109

4920
Emphysema - chronic

4170
Fistula - pulmonary circulation

487
FLU (Influenza)

0391
Fungus - pulmonary infection

7863
Hemoptysis

11505
Histoplasmosis, pneumonia

487
Influenza

7866
Mass in lung

0310
Mycobacterium - pulmonary

1622
Neoplasm - malignant, lung or bronchus

thru

1629

78652
Painful respiration
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CODE



DISEASE/CONDITION
ICD-9-CM
5110
Pleurisy

thru

5119

481
Pneumococcal pneumonia

4661
Pneumonia  - capillary

483
Pneumonia - Eaton agent, Mycoplasma PPLO

4820
Pneumonia -  other bacteria

thru

4829

4840
Pneumonia - other disease/other organisms

4860

481
Pneumonia - Pneumococcal

4809
Pneumonia - viral

5120
Pneumothorax, non traumatic

483
PPLO - pneumonia

4160
Pulmonary heart disease

4179
Pulmonary circulation disease

5180
Pulmonary collapse, nontraumatic

4151
Pulmonary embolism

7942
Pulmonary function reduced

7863
Pulmonary hemorrhage

3-23.7
Rev. 264 

02-88
PAYMENT PROCEDURES
329.4(Cont.)

CODE




DISEASE/CONDITION
ICD-9-CM
7867
Rales

2762
Respiratory acidosis (due to respiratory condition)

2763
Respiratory alkalosis (due to respiratory condition)

7991
Respiratory arrest

78609
Respiratory distress

7991
Respiratory failure

78609
Respiratory insufficiency

4179
Rupture, pulmonary circulation

7931
Shadow chest x-ray, abnormal

502
Silicosis

78609
Shortness of breath

7864
Sputum, abnormal

4178
Stricture, pulmonary circulation

7861
Stridor

7850
Tachycardia - unspecified (acceptable when no non-

covered conditions are listed)

78609
Tachypnea, abnormal breathing

0119
Tuberculosis

7867
Tympany

4809
Viral pneumonia
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329.5
Examples Where DOL Requires a Certificate of Medical Necessity.--DOL pays for certain items and services only under limited conditions and provided a Certificate of Medical Necessity (CMN) is submitted.  (See 329.)  For example:

o
Pulmonary rehabilitation therapy such as percussions, postural drainage, heated aerosol, sputum induction, and rehabilitation classes.

o
The following items of Durable Medical Equipment (DME).

Item
Wheelchair, standard

Wheelchair, electric

Wheelchair, special or other

Oxygen, cylinder

Oxygen regulator

Flowmeter

Oxygen regulator, other

Oxygen concentrator

Oxygen concentrator, special or other

O2 Humidifer

Portable oxygen system, Mada Porta-Pak

Portable oxygen refill

Liquid oxygen set-up, complete with portable system

Liquid oxygen set-up portable system only

Portable oxygen system with flowmeter & humidifier

Portable oxygen system, Erie Traveler, complete

Cannula

Oxygen mask

Stand for tank oxygen

Oxygen cylinder cart

Hand held nebulizer without compressor motor

Hand held nebulizer with compressor motor

Nebulizer, other (Ultra sonic not reimbursable)

Portable manual resuscitator

Aspirator

Aspirator, special or other

Services
Oxygen set-up

Oxygen set-up, follow up

Demurrage on tank oxygen

Maintenance on DME purchase item
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329.6
Examples of Services Covered by DOL Where No Certificate of Medical Necessity Is Required.--

A.
DOL pays for respiratory therapy that is for treatment of an acute pulmonary episode.  Such therapy may consist of the administration of oxygen or nebulization treatments.

However, repeated aerosol therapy over an extended period of time is not reimbursed by DOL because in such cases the individual should be furnished a nebulizer for daily use.

B.
Prescription drugs for the treatment of a pulmonary disease and directly related conditions.  This includes medications for secondary conditions such as cor pulmonale. The DOL's Federal Black Lung Program Provider Manual contains a list of drugs commonly reimbursable under that program.

329.7
DOL's Address.--The address for sending bills to DOL is:

Federal Black Lung Program

P.O. Box 740

Lanham, MD 20706

DOL is to be billed for oxygen, DME and drugs on form HCFA-1500 using CPT-4 codes.

If you have any questions regarding billing to DOL, call toll-free:  

Maryland -- 1-800-492-5737 

Nationally -- 1-800-638-7072

330.
CONDITIONAL MEDICARE PAYMENT IN CONTESTED WORKERS' COMPENSATION CASES

Where WC benefits have been claimed for items or services otherwise covered by Medicare, but the WC claim is contested (i.e. where an employee is appealing a decision by the employer, WC carrier or agency denying WC benefits; or an employer or WC carrier is appealing a decision of the WC agency awarding such benefits), conditional Medicare payment may be made for such items or services under the conditions specified below, pending a final decision on the WC claim.

NOTE:
If the injury resulted from an automobile accident and/or there is indication of primary coverage under an employer group health plan, bill the automobile insurer and/or employer plan as appropriate, in accordance with the instructions in 332, 2821, 283 or IM 284 before requesting conditional payments.  (See 325.5.)
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330.1
Effect of Lump-Sum Compromise Settlement and Final Release.--Where a lump-sum settlement and final release of a WC claim is entered into and approved by the WC board or agency, payment may be made under Medicare for expenses incurred for covered services to the extent that such expenses cannot reasonably be deemed to have been reimbursed under the settlement.  Therefore, where under the State law, the signing of a final release of all rights under the WC claim precludes the possibility of further WC benefits, medical expenses incurred thereafter are reimbursable under the Medicare program, insofar as such subsequent medical expenses were not contemplated by and incorporated into the settlement.

330.2
Apportionment of Lump-Sum Compromise Settlement of Contested Workers' Compensation Claim.--After conditional payments have been made under 326B, a contested WC claim may be settled by means of a compromise lump-sum award.  Where a lump-sum compromise settlement allocates a portion of the settlement as payment for medical and hospital expense and also gives reasonable recognition to the income replacement objective of the WC law, the settlement may be accepted as a basis for applying the WC exclusion.

A.
Where the settlement specifies the items of medical and hospital expense which it is intended to cover, Medicare payments may not be made for the expenses specified in the settlement as covered by the WC award.

B.
Where the award does not identify which items of medical or hospital expense it is intended to cover, the amount of the award allocated to medical and hospital expense incurred up to the date of the award is applied at the prevailing WC schedule in that jurisdiction first to those medical and hospital services covered by WC but not covered by Medicare, and second to expenses covered by WC and by Part B (excluding provider services).

Any remainder of the WC settlement is treated as payment for provider services.  The amount to be recovered from the beneficiary for provider services will be any amount Medicare paid in excess of the amount that it should have paid as secondary payer.  

C.
Where a lump-sum WC settlement covers both medical care and disability benefits but does not apportion the sum granted between medical and hospital expenses and income replacement, send all information to the intermediary, which calculates the amount of the WC award deemed to be payment of medical and hospital expenses and notifies you of this amount.

330.3
Overpayment Due to Workers' Compensation Payments.--When you learn that you will receive a WC payment after you have been reimbursed by Medicare for the same items and services, prepare a corrected bill.  The noncovered charges should include the charges for items and services paid for under WC.  The overpayments may be repaid by direct refund or adjustment of program payments due you.

3-23.11
Rev. 264

11-88
PAYMENT PROCEDURES
332


LIABILITY INSURANCE
332.

GENERAL EFFECT OF LIABILITY INSURANCE ON MEDICARE PAYMENT

A.
Statutory Provisions.--Under l862(b)(1) of the Social Security Act (42 U.S.C. 1395y(b)(1)), payment may not be made under Medicare for covered items or services to the extent that payment has been made, or can reasonably be expected to be made promptly, under a liability insurance policy or plan (including a self-insured plan).  All Medicare payments are conditioned on reimbursement to the Medicare program to the extent that payment with respect to the same items or services has been made, or could be made, under a liability insurance policy or plan (including a self-insured plan). Medicare is subrogated to the rights of the beneficiary and may also recover its benefits directly from liability insurance companies and self-insured plans, and from any entity, including the beneficiary, that has been paid by a liability insurer.  Medicare's right to recover its benefits from liability insurers and from those who have been paid by liability insurers takes precedence over the claims of any other party, including Medicaid.

"Subrogation" literally means the substitution of one person or entity for another.  Under the Medicare subrogation provision, the program is a claimant against the responsible party and the liability insurer, to the extent that Medicare has made payments to or on behalf of the beneficiary.  Medicare can be a party to any claim by a beneficiary or other entity against a liability insurer, can participate in negotiations concerning the total liability insurance payment and the amount to be repaid to Medicare, and may seek recovery of conditional payments directly from the liability insurer.

The Omnibus Budget Reconciliation Act of 1986 provides that any claimant has the right to take legal action against a liability insurer that fails to pay primary benefits for services covered by the insurer and to collect double damages.

B.
Conflicting Claims by Medicare and Medicaid.--Under the law, Medicare has the right to recover its benefits from a liability insurer before any other entity, including a State Medicaid agency.  Also Medicare has the right to recover its benefits from any entity, including a State Medicaid agency, that has been paid by a liability insurer.  In other words, Medicare's recovery rights where a liability insurer is primary payer are higher than and take precedence over the rights of any other entity.  

The superiority of Medicare's recovery right over that of other entities including Medicaid derives from the Medicare statute, which provides that where Medicare is secondary to another insurer (1) HCFA may recover Medicare benefits from the responsible insurer, (2) HCFA is subrogated to the right of the Medicare beneficiary and the right of any other entity to payment by the responsible insurer, and (3) HCFA may recover its payments from any entity that has been paid by the responsible insurer.  

Rev. 275
3-23.12

332(Cont.)
PAYMENT PROCEDURES
 11-88

If Medicare and Medicaid both have claims against a liability insurer, Medicare's right to recover its benefits from the liability insurer, or from a beneficiary that has been paid by a liability insurer, is higher than Medicaid's, notwithstanding the fact that Medicaid is the payer of last resort and, therefore, doesn't pay its benefits until after Medicare has paid.

Medicare's priority right of recovery from insurance plans that are primary to Medicare does not violate the concept of Medicaid's being payer of last resort.  Under 1862(b) of the Social Security Act, Medicare's ultimate statutory authority is not to pay at all (with a concomitant right to recover any conditional benefits paid) where payment can reasonably be expected by a third party which is primary to Medicare.  Where the third party pays right away, Medicare makes no payment to the extent of the third party payment.  Delay of third party payment does not change Medicare's ultimate obligation to pay the correct amount regardless of any Medicare payments conditionally made.  Thus, where the third party pays less than the charges, Medicare may be responsible to pay secondary benefits.  And where the third party pays the charges, Medicare may not pay at all.  Pro-rata or other sharing of recoveries with Medicaid would have the effect of creating a Medicare payment where none is authorized under the law or improperly increasing the amount of the Medicare secondary payment.  

Moreover, the right of Medicaid agencies to recover their benefits derives from an assignment by Medicaid beneficiaries to the States of their rights to third party reimbursement.  Since the beneficiary can assign to the State a right no higher than his own, and since Medicare's statutory right is higher than the beneficiary's, Medicare's right is higher than that assigned to the State.

Thus, where Medicare and Medicaid have paid for services, and the amount available from a liability insurer is not sufficient to satisfy the claims of both programs for reimbursement,  Medicare must be reimbursed the full amount of its claim before any other entity, including a State Medicaid agency, may be paid by the liability insurer.  

Also, where a beneficiary, attorney, provider or supplier receives payment from a liability insurer for services which have already been paid for by Medicare and by Medicaid, and the amount paid by the liability insurer is less than the combined amounts paid by Medicare and Medicaid, the beneficiary, attorney, provider or supplier is obligated to refund the Medicare payment up to the full amount of the liability insurance payment, despite a conflicting claim by a State Medicaid agency.  Only after Medicare has recovered the full amount of its claim does the beneficiary, attorney, provider or supplier have the right to reimburse Medicaid or any other entity.  

If a liability insurer has reimbursed a State Medicaid agency, or if a beneficiary, after receiving a liability settlement, has reimbursed a State Medicaid agency, the liability insurer or the beneficiary that was paid by the liability insurer is asked to reimburse Medicare from the remainder of the liability settlement.  If the remainder of the liability settlement is insufficient to reimburse Medicare in full, the State agency is asked to reimburse Medicare up to the full amount the agency received.  
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332.1
Effect of Payment by Liability Insurer on Deductibles and Utilization.-

A.
Deductibles.--Expenses for which Medicare conditional payments are recovered from liability insurance are not counted toward Part A or Part B deductible amounts.  

B.
Utilization.--Services for which Medicare conditional payments are recovered from liability insurance are not counted against the number of inpatient care days available to the beneficiary.  For instance, if an individual is hospitalized twice in the same benefit period and Medicare recovers its payment for the first hospitalization in full from liability insurance, the first hospitalization would not be charged to the beneficiary's utilization.  

332.2
Definitions.--

A.
Liability Insurance.--Insurance (including a self-insured plan) that provides payment based on legal liability for injuries or illness or damages to property.  It includes, but is not limited to, automobile liability insurance, uninsured and underinsured motorist insurance, homeowners liability insurance, malpractice insurance, product liability insurance and general casualty insurance.  It also includes payments under State "wrongful death" statutes that provide payment for medical damages.

B.
Self-Insured Plan.--A plan under which an individual or other entity is authorized by State law to carry its own risk instead of taking out insurance with a carrier. "Authorized by State law" means not prohibited by State law.  The plan established for the Federal government under the Federal Tort Claims Act is also a self-insured plan.

C.
Uninsured Motorist Insurance.--Liability insurance under which the policyholder's insurer pays for damages caused by a motorist who has no automobile liability insurance or who carries less than the amount of insurance required by law.  

D.
Underinsured Motorist Insurance.--Optional liability insurance available in some jurisdictions under which the policyholder's level of protection against losses caused by another is extended to compensate for inadequate coverage in the other party's policy or plan.

E.
Accident.--Any occurrence or activity that the individual believes resulted in injury or illness for which he or she holds another party liable.

332.3
Provider Billing Rights and Responsibilities.--

A.
Difference Between Liability Insurance and Other Primary Insurers.--Liability insurance differs from the other insurance policies or plans that, under 1862(b) of the Social Security Act, are primary to Medicare.  In the case of other types of insurance which are primary to Medicare, i.e., automobile medical and no fault insurance, employer group health plans, and workers' compensation, there is a contractual relationship between the injured party and the third party payer.  Thus, the provider has the right to bill the third party payer.
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In the case of liability insurance, unlike the other policies or plans, there is no direct or indirect contractual or quasi-contractual relationship between the provider of services and the liability insurer of the alleged tortfeasor.  A party alleging injury has a relationship to the liability insurer only through the tortfeasor and must try to prove negligence by the tortfeasor.  A provider, in contrast, has no standing to sue the tortfeasor; its relationship is solely to the injured party whom it has furnished Medicare covered services.  

B.
Services Payable By Liability Insurance Are Considered Covered.--The rights and responsibilities of providers regarding services for which liability insurance payments have been made, or can reasonably be expected, are governed by the provisions of 1862(b) (the Medicare secondary provision) and 1866 (the provider agreement) of the Act.  Section 1862(b) is a limitation of payment provision rather than a noncoverage provision.  Therefore, when Medicare is secondary under this provision, the services do not lose their identity as Medicare covered services.  If the services were not covered, Medicare could not pay secondary benefits for them.  In the case of liability insurance, primary Medicare benefits are paid conditionally and then recovered.  Payment could not be made for services (even on a conditional basis) if they were not considered covered services.

Section 1866 prohibits providers from charging a beneficiary or any other person for covered services except to collect applicable deductibles and coinsurance.  While 1862(b) requires billing third parties that are primary to Medicare, 1866 does not permit such billing where that would take money from the beneficiary, since that would be equivalent to billing the beneficiary for Medicare covered services.  

Even without reference to 1866, the right of a provider to bill a liability insurer or to file a lien against a beneficiary's liability settlement is quite limited.  Section 1862(b)(1) does not allow billing primary payers unless payment can be expected to be made promptly.  Since that would rarely occur in liability insurance cases, because liability settlements are usually made only after protracted negotiations between the injured party and insurer, in the vast majority of cases Medicare payment could not be limited, and the provider would be obliged by its Medicare participation agreement to file a Medicare claim on the beneficiary's behalf.  In the rare case where payment could be expected to be made promptly under liability insurance, and Medicare payment might justifiably be limited, it is a violation of 1866 for a provider to bill a liability insurer or to file a lien against a beneficiary's liability insurance proceeds, because either action has the effect of charging the beneficiary for more than the permitted deductibles and coinsurance.  It would have that effect because (1) the liability insurer owes nothing to the provider, which itself has no rights against the insured (the tortfeasor) or the company from which he has bought insurance -- its only obligation is to the beneficiary that has been harmed by the insured -- and (2) payment to the provider directly reduces the amount the beneficiary recovers from the liability insurer.  For the same reasons, a provider may not bill a beneficiary who has received a liability insurance payment, except to collect any applicable deductibles and coinsurance.  Thus, if a beneficiary has filed or is contemplating a liability claim, it is immaterial to the provider whether payment under liability insurance could or could not be expected to be made promptly.  In either event, the provider's only recourse is to bill Medicare.  
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In summary, since services for which Medicare is secondary are covered services, the beneficiary is protected by the provider agreement, i.e., a provider of services may not bill an insurer or beneficiary for such services, if the effect would be to reduce the amount the beneficiary can recover.  That effect could occur when liability insurance is primary.  Payment to a provider by the beneficiary or liability insurer would directly reduce the amount the beneficiary recovers from that insurer.

C.
Medicare Must Be Billed.--Although services are needed because of an accident (as defined in 332.2), you  must bill Medicare for conditional primary payments even if you believe that there is a reasonable likelihood that a liability insurer will pay promptly. However, before billing Medicare for primary benefits, first attempt to determine whether there are potential primary payers other than a liability insurer, e.g., an automobile no fault insurer or an employer group health plan.  Bill them before billing Medicare.

D.
Prohibition Against Billing Liability Insurer.--Providers may not bill liability insurers instead of Medicare.  The criteria for extension of the time limit for filing claims in 306.3 do not apply, if the late filing of a Medicare claim is due to your not following instructions by billing liability insurance instead of Medicare.

E.
Prohibition against Billing Beneficiary.--A provider may not bill a beneficiary for covered services even though the beneficiary has received payment from a liability insurer for the injury or illness for which the services were furnished.  This rule applies whether or not you have claimed or accepted conditional primary Medicare benefits. Since these are covered services, the beneficiary is protected by the provider agreement, i.e., you may not bill a beneficiary for such services, except for deductible and coinsurance amounts.

F.
Prohibition Against Filing a Lien Against Liability Settlements.--Providers may not file a lien against a beneficiary's liability insurance proceeds.  To do so is tantamount to billing the beneficiary and is a violation of the provider agreement.

332.4
Provider Actions.--

A.
Information Obtained from Patient or Representative at Time of Admission or Start of Care.--Ask Medicare patients, or the patient's representative, at the time of admission or start of care, if the services are for treatment of an injury or illness which resulted from an automobile or other accident, including any that occur on your premises, for which he or she holds another party responsible.  Obtain the name, address and policy number of any automobile medical, no fault or liability insurance company or any other party that may be responsible for payment of medical expenses that resulted from the accident.  

B.
Provider Billing.--If you learn that automobile medical or no fault insurance is payable for otherwise covered services, bill the insurance company as primary insurer. See 334ff. for instructions on handling claims involving automobile medical or no fault insurance.
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If payment cannot reasonably be expected from an automobile medical or no fault insurer (and none of the other Medicare secondary provisions applies), bill Medicare even though the individual has filed or plans to file a liability insurance claim.  When billing Medicare, annotate the bill in accordance with 560.

C.
Request From Insurance Company or Attorney.--Notify the intermediary promptly if you receive from an attorney or insurance company a request for a copy of a medical record or bill concerning a Medicare patient.  Send the intermediary a copy of the request or, if it is unavailable, full details of the request including the name and Medicare number of the patient, name and address of the insurance company and/or attorney, and the date(s) of services for which you have billed or will bill Medicare. Follow the usual rules on release of information in responding to such requests.
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No-Fault Insurance
334

SERVICES REIMBURSABLE UNDER NO-FAULT INSURANCE

Payment may not be made under Medicare for otherwise covered items or services to the extent that payment has been made, or can reasonably be expected to be made promptly, for the items or services under any  no-fault insurance (including a self-insured plan). Medicare is secondary to no-fault insurance even if State law or a private contract of insurance stipulates that its benefits are secondary to Medicare benefits or otherwise limits its payments to Medicare beneficiaries.  If Medicare payments have been made but should not have been, or if the payments were made on a conditional basis in accordance with 334.2B, they are subject to recovery.

If services are covered under no-fault insurance, bill that insurer first.  If the insurer does not pay all of the charges, submit a claim for secondary Medicare benefits in accordance with 334.3C to supplement the amount paid by the insurer.  Medicare pays for services related to an accident, if benefits are not currently available under the individual's no-fault insurance coverage because that insurance has paid maximum benefits for the accident on items or services not covered by Medicare or on nonmedical items such as lost wages.  

The question in each case involving accident related medical expenses is whether no-fault benefits can be paid for these particular services.  If so, the no-fault insurance is primary.  If not, Medicare may be primary.  Primary Medicare benefits are not paid merely because the beneficiary wants to save his/her insurance benefits to pay for future services or for noncovered medical services or nonmedical services.  Since no-fault insurance benefits are currently available in that situation, they are used before billing Medicare.

If there is an indication that the individual has filed, or intends to file, a liability claim against a party that allegedly caused an injury, follow  332 - 332.4.

A.
Effective Dates.--The general rule pertaining to automobile or nonautomobile no-fault insurance is that these provisions are effective with respect to injuries which occurred on or after December 5, 1980.  

These rules apply to services covered under automobile medical and no-fault insurance furnished on or after June 6, 1983 and services covered under nonautomobile medical and no-fault insurance furnished on or after November 13, 1989.

B.
Effect on Deductibles, Coinsurance and Utilization.--Expenses for services for which Medicare payment is not made because payment has been made or can reasonably be expected to be made promptly under any no-fault insurance are counted toward Part A or Part B deductible amounts.  Also, no-fault payments to a provider are applied to satisfy a beneficiary's obligation to pay a Part A or Part B coinsurance amount.  However, the no-fault payments are credited to deductibles before being used to satisfy the coinsurance. Inpatient hospital and SNF care that is paid for by a third party payer is not counted against the number of days available to the beneficiary under Medicare Part A.   
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NOTE:
For services provided prior to  November 13, 1989, payments by the primary payer are not counted toward the Medicare deductible.  Use the discharge date for determining when the services were furnished. 

334.1
Definitions.--

o
Automobile.--Any self-propelled land vehicle of a type that must be registered and licensed in the State in which it is owned.

o
No-Fault Insurance.--Insurance that pays for medical expenses for injuries sustained on the property or premises of the insured, or in the use, occupancy, or operation of an automobile, regardless of who may have been responsible for causing the accident.  It is sometimes called "medical payments coverage", "personal injury protection", or "medical expense coverage". Examples of no-fault insurance include automobile no-fault insurance, often referred to as personal injury protection (PIP), and homeowners and commercial medical payments insurance, commonly referred to as Med-pay coverage.

o
Liability Insurance.--Insurance (including a self-insured plan) that provides payment based on legal liability for injuries or illness or damages to property.  It includes, but is not limited to, automobile liability insurance, uninsured motorist insurance, underinsured motorist insurance, homeowners liability insurance, malpractice insurance, product liability insurance, and general casualty insurance.  

o
Prompt or Promptly.--Means payment within 120 days after receipt of the claim.

o
Proper Claim.--Means a claim that is filed timely and meets all other claim filing requirements specified by the no-fault insurer.

o
Self-Insured Plan.--A plan under which an individual or a private or governmental entity carries its own risk instead of taking out insurance with a carrier. The term includes a plan of an individual or other entity engaged in a business, trade, or profession, a plan of a non-profit organization such as a social, fraternal, labor, educational, religious, or professional organization, and the plan established by the Federal government to pay for liability claims under the Federal Tort Claims Act.

o
Underinsured Motorist Insurance.--Means insurance under which the policyholder's level of protection against losses caused by another is extended to compensate for inadequate coverage in the other party's policy or plan.

o
Uninsured Motorist Insurance.--Liability insurance under which the policyholder's insurer pays for damages caused by a motorist who has no automobile liability insurance, carries less than the amount of insurance required by law, or is underinsured.
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334.2

Provider Actions.--

A.
Information Obtained from Patient or Representative At Time of Admission. Medicare regulations require that you agree to obtain information on possible Medicare Secondary payer situations. In accordance with 401 ask Medicare patients, or their representatives, at admission if the services are for the treatment of an injury or illness which resulted from an accident  for which no-fault insurance may pay or for which he or she holds another party responsible.  Obtain the name, address and policy number of any no-fault or liability insurance company which may be responsible for payment of medical expenses that resulted from the accident.  Retain this information in your system of records.

B.
Billing Where Services Are Accident Related.

l.
No-Fault Insurance May Be Primary.--If you learn from the response to the questions asked at admission (per 401) that a no fault insurance company may pay for otherwise covered services, bill the insurance company as primary insurer.  Bill Medicare for secondary benefits per 334.3 if the insurer does not pay in full.  If the insurer pays for all Medicare covered services, submit a no payment bill.

2.
No-Fault Isurer Does Not Pay.--If the services are related to an automobile accident and an automobile insurer has been billed but does not make payment because, for example, the individual's automobile coverage expired, the no-fault benefits are exhausted, or there will be substantial delay of at least 120 days in resolving the claim, bill Medicare.  Unless you submit a satisfactory explanation that full or partial payment cannot be made under the no-fault insurance policy, the Medicare claim will be denied since Medicare is not the primary insurer.  If you bill Medicare and later receive payment from the no-fault insurer, refund the Medicare payment by submitting an adjustment bill.

Refusal by an individual to file a claim with a no-fault insurer or to cooperate in your filing such a claim is not a basis for claiming a conditional Medicare payment.

3.
Liability Claim Also Involved.--If the individual files a claim against a third party for injuries suffered in an automobile or other accident, bill Medicare for otherwise covered expenses to the extent that payment has not or cannot be made by a no-fault insurer or has not been made by a liability insurer.  For example, an individual incurs $20,000 in medical expenses due to an automobile accident.  The individual receives $5,000 in no-fault insurance benefits and also has a liability claim pending against the driver of the other car.  Medicare does not pay benefits for the $5,000 in expenses paid for by the no-fault insurer, but pays benefits based on the additional $l5,000 in expenses. Medicare recovers from the liability insurer or the beneficiary when the liability claim is settled.

4.
No-Fault Payment Is Reduced Because Proper Claim Not Filed.--When you receive a reduced no-fault payment because of failure to file a proper claim (see 334.1 for definition), the Medicare secondary payment may not exceed the amount payable if the no-fault insurer had paid on the basis of a proper claim.
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You must inform HCFA that a reduced payment was made, and the amount that would have been paid if a proper claim had been filed.  Failure to notify Medicare of the latter amount constitutes the filing of a false claim against the United States and could result in prosecution.

C.
Request From Insurance Company or Attorney.--Notify the intermediary promptly if you receive a request for a copy of a medical record or bill concerning a Medicare patient from an attorney or insurance company.  Send the intermediary a copy of the request or, if it is unavailable, details of the request, including the name and Medicare number of the patient, name and address of the insurance company and/or attorney, and the date(s) of services for which you have billed or will bill Medicare. Follow the usual rules on release of information in responding to such requests.

D.
You Receive Duplicate Payments.--Refund the excess Medicare payment by submitting a corrected   bill within    60 days if you receive duplicate payments from a no-fault insurer and from Medicare, regardless of which payment you received first and even if you refunded the insurance payment to the beneficiary or the insurer.  If you received Medicare payments for both Part A and Part B services, apply the insurance payment first to Part A expenses.

E.
You Learn You Should Have Billed No-Fault Insurance Instead of Medicare.--If, after you received a primary Medicare payment, you learn that the  items or services could be paid for under no-fault insurance, notify your intermediary.  The intermediary will seek refund of Medicare's payment from the no-fault insurer and prepare an adjustment bill, if required.

334.3
No-Fault Insurance Does Not Pay in Full.--

A.
Insurance Pays Service Benefits.--If the amount of payment for particular services under no-fault insurance is less than your charges but is deemed payment in full under State law, Medicare benefits are not payable.  The insurance payment constitutes a service benefit, i.e., the payment constitutes full discharge of the patient's liability to the provider.

B.
Other Situations.--In other cases, no-fault insurance may not pay your charges because the beneficiary's total medical expenses exceed the dollar limit of the coverage or because of some other coverage limit, deductible or coinsurance applicable to all policyholders.  (See 334.4.)

You are not permitted to charge a beneficiary or any other party for Medicare covered services if you have been paid by a no-fault insurer an amount that equals or exceeds the gross amount payable by Medicare, as defined in subsection C.  This prohibition is based on the terms of your Medicare participation agreement, under which you may bill a Medicare beneficiary only for deductible and coinsurance amounts and for noncovered services.
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C.
Secondary Medicare Payments.--If a no-fault insurer pays for Medicare covered services an amount which is less than your charges and the gross amount payable by Medicare (without considering the effect of the Medicare deductible or coinsurance or the payment by the no-fault insurer) and you are not obligated to accept the insurance payment as payment in full, Medicare secondary payments can be made.

The Medicare secondary payment is the lower of:

o
The gross amount payable by Medicare, minus the amount paid by the no-fault insurer for Medicare covered services; 

o
The gross amount payable by Medicare, minus any applicable Medicare deductible and coinsurance amount;

o
Your charges (or the amount you are obligated to accept as payment in full, if that is less than the charges), minus the amount payable by the no-fault payer; or

o
Your charges (or the amount you are obligated to accept as payment in full, if that is less than the charges), minus the applicable Medicare deductible and coinsurance amounts.

NOTE:
The gross amount payable by Medicare is the current Medicare interim

reimbursement amount (as defined in 573).

D.
Conditional Primary Medicare Benefits.--Conditional Medicare payments may be made in no-fault cases under the following circumstances:

o
The beneficiary has filed a claim with the no-fault insurer, and the intermediary determines that the insurer will not pay promptly (i.e., within 120 days of receipt of the claim) for any reason except when the no-fault insurer claims that its benefits are secondary to Medicare; or

o
The beneficiary, because of physical or mental incapacity, failed to meet a claim filing requirement of the no-fault insurer.

When such conditional Medicare payments are made, they are made on condition that the beneficiary will reimburse the program to the extent that payment is subsequently made by the no-fault insurer.  When making such payments, the beneficiary and the insurer are notified by the intermediary of the requirement for repayment.  (However, failure to do so does not relieve them of the obligation to refund the payments.)

E.
No-fault Insurer Denies That It Is Primary Payer.--If a no-fault insurer denies the claim on the basis that Medicare is the primary payer, refer a copy of the claim, the no-fault insurer's denial, and any other relevant material to your intermediary for further action.
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334.4
No-Fault Insurance Does Not Pay All Charges Because of Deductible or Coinsurance Provision in Policy.-- In a number of States no-fault insurers may reduce no-fault insurance benefits by deductible or coinsurance amounts or may offer the option for such a reduction.  If such contract provisions apply to all policyholders, Medicare pays benefits with respect to otherwise Medicare-covered expenses that are not reimbursable under such a no-fault  contract.  Therefore, if a no-fault insurer has been billed and has made no payment because of a deductible or coinsurance, or only a partial payment (e.g., the insurance deductible has been bridged), you may bill Medicare. If no payment was made under no-fault, apply the usual Medicare deductibles and coinsurance in calculating the Medicare secondary payment.  

EXAMPLE:
Beneficiary receives outpatient hospital services covered by no-fault insurance.  Total charges are $200.  The no-fault insurer is billed but makes no payment because of $1000 deductible in policy.  You bill Medicare for $200.

334.5
State Law or Contract Provides That No-Fault Insurance Is Secondary To Other Insurance.--Even though State laws or insurance contracts specify that benefits paid under their provisions are secondary to any other source of payment or limit a portion of their benefits to payments only when all other sources of health insurance are exhausted, Medicare does not make payment when benefits are otherwise available.  For example, a State provides $2,000 in no-fault benefits for medical expenses and an additional $6,000 in no-fault benefits are available, but only after the claimant has exhausted all other health insurance.  In such cases, the Medicare law has precedence over State laws and private contracts.  Therefore, Medicare only makes secondary payments after the total no-fault benefits are exhausted.

334.6 Provider And Beneficiary's Responsibility with Respect to No-Fault Insurance.-The provider and the beneficiary (or his representative) are responsible for taking whatever action is necessary to obtain any payment that can reasonably be expected under no-fault insurance.  Therefore, unless conditional payments can be made under 334.3D,  Medicare payments are not made until you or the beneficiary has exhausted the entire claims process under no-fault insurance.  Conditional benefits are not payable if payment cannot be made under no-fault insurance because the provider or beneficiary failed to file a proper claim.  (See 334.1 for definition.) Exception:  When failure to file a proper claim is due to mental or physical incapacity of the beneficiary and the provider could not have known that a no-fault claim was involved, this rule does not apply.

334.7
Private Right of Action.--Any beneficiary has the right to take legal action against the responsible entity that fails to pay primary benefits, and can collect double damages.  If such litigation is successful, the Medicare program can recover the amount paid by Medicare.
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