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235.

PAYMENT LIMITATION FOR SERVICES TO THE EMPLOYED AGED AND AGED SPOUSES OF EMPLOYEES COVERED BY EGHPs

235.1
General.--Medicare benefits are secondary to benefits payable under EGHPs for  individuals age 65 or over if the EGHP coverage is because of their current employment or their spouse's current employment.  Section 235.3 further defines the individuals subject to this limitation on payment.  If primary Medicare benefits have been paid for services furnished to an individual who meets the criteria in §235.3, the intermediary recovers the Medicare overpayment and instructs you to take action in accordance with §235.14.  (See billing instructions in §438.)

In general, if an individual meets the criteria in §235.5, bill the EGHP first. Medicare secondary benefits may be payable in accordance with §235.13 if:

o
An EGHP pays for Medicare covered services an amount which is:

-
Less than your charges for the Medicare covered services, and

-
Less than the gross amount payable by Medicare as defined in §235.13; and

o
You are not obligated to accept the EGHP payment as payment in full. 

Employers (as defined in §235.2) are required to offer to their employees age 65 or over and to age 65-or-over spouses of employees of any age the same coverage that they offer to employees and spouses under age 65, i.e., coverage that is primary to Medicare.  Medicare beneficiaries are free to reject the employer coverage.  In this case, they retain Medicare as the primary coverage.  Employers may not offer such employees or their spouses coverage on a supplemental basis for services covered by Medicare.

If an EGHP pays benefits as primary payer but does not pay in full for the services, secondary Medicare benefits may be paid as prescribed in §235.13 to supplement the amount paid by the EGHP for Medicare covered services.  Medicare is the primary payer when an individual has not accepted the primary coverage offered by the employer. If an EGHP denies payment for particular services because they are not covered by the plan, primary Medicare benefits may be paid for them if covered by Medicare.

An EGHP's decision to pay or deny a claim based on a determination whether services are medically necessary is not binding on the Medicare intermediary.  Medicare continues to evaluate claims under existing guidelines derived from the law and regulations to assure that services are in fact covered by the program regardless of employer plan involvement.

235.2
Definitions.--

A.
Employer.--The term "employer," as used in this part, refers not only to individuals and organizations engaged in a trade or business but also to organizations exempt from income tax (e.g., religious, charitable, and educational institutions).  This definition includes the governments of the United States, the States,  the Virgin Islands, Guam,  Puerto Rico, the District of Columbia, American Samoa, the Northern Mariana Islands, and foreign governments.   Only employers with 20 or more employees are required to offer primary coverage to employees age 65 or over and the age-65-or-over spouses of employees.

The 20-or-more-employees requirement is met if an employer has 20 or more full-time and/or part-time employees for each working day in each of 20 or more calendar weeks in the current or preceding year.  When such an employer does not have 20 or more employees in the preceding year, he/she is required to offer his/her employees and spouses age 65 or over primary coverage beginning 
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with the point in time at which the employer has had 20 or more employees on each working day of 20 calendar weeks of the current year.  The employer is then required to offer primary coverage for the remainder of that year and throughout the following year, even if the number of employees drops below 20 after the employer has met the requirement.  The 20-or-more-employees requirement must be met at the time the individual received the services for which Medicare benefits are claimed.   If, at that time, the employer has met the 20-or-more-employees requirement in the current year or in the preceding calendar year, the EGHP is primary payer.  An employer that meets this requirement must provide primary coverage even if fewer than 20 employees participate in the employer plan.

Self-employed individuals who participate in the plan are not counted as employees for the purpose of determining if the 20-or-more-employees requirement is met.  There is no requirement that an employer provide coverage to self-employed individuals.  However, any coverage provided to self-employed persons by an employer of 20 or more employees must be primary to Medicare.

Assume, for purposes of the requirement that EGHPs are billed before Medicare, that in the absence of evidence to the contrary, an employer in whose health plan a beneficiary is enrolled because of employment meets the definition of employer and employs at least 20 people.  An employer allegation that the 20-employee requirement is not met may be accepted as a basis for making Medicare primary payer.

B.
Employer Group Health Plan or Employer Plan.--An EGHP is any health plan that is provided by or contributed to by an employer of 20 or more employees.  It provides medical care, directly or through other methods (e.g., insurance or reimbursement to current or former employees and/or their families).  This includes a multiemployer group health plan that has at least one employer with 20 or more employees.  These plans may identify members who are employees of employers with fewer than 20 employees.  Such members and their spouses are not considered to be members of an EGHP according to the provisions set forth in this section.

The Federal Employees Health Benefits (FEHB) program meets the definition of an EGHP for this purpose.  Employee-pay-all plans, i.e., group health plans under the auspices of an employer which do not receive any contribution from the employer, also meet the definition of an EGHP.

Assume that, in the absence of evidence to the contrary, any health plan (including a union plan) in which a beneficiary is enrolled because of the beneficiary's or spouse's employment meets this definition.

NOTE:
Medicare is secondary to EGHP coverage only if the EGHP coverage is by virtue of the employee's current employment status.  Health insurance plans for retirees or the spouses of retirees do not meet this condition and are not primary to Medicare.

C.
Exception for Small Employers in Multiemployer and Multiple Employer Group Health Plans.--A multiemployer or multiple employer group health plan that has at least one employer with 20 or more employees may elect to exempt employees of employers with fewer than 20 employees from the working aged provision.  Such members and their spouses are not subject to this Medicare secondary payer provision.
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If a GHP wishes to exempt employees of a particular employer from the working aged provision because the employer does not meet the 20-or-more-employee requirement, the plan must submit the following documentation:

o
A letter from the employer which specifies the number of employees that the employer employs and a statement that the employer does not meet the requirements of the 20-or-more-employee provision described in §235.2.B;

o
A copy of a letter which the plan has sent to its affected employees notifying them and their spouses covered by the plan that the plan has elected to exempt their employer and that Medicare is, therefore, the primary payer;

o
A letter which identifies the individual as an employee of a small employer that participates in the plan.

For multi-employer plans, an employer allegation that the 20-or-more-employee requirement is not met may be accepted as a basis for making Medicare primary, provided the multiemployer plan supplies a statement identifying specific members as employees of employers of fewer than 20 employees.  If the above information is not included, the plan should be contacted and asked to provide such information before the claim can be processed. 

D.
Secondary.--For purposes of this part, the term "secondary," when used with respect to Medicare payment, means that Medicare is the residual payer to all EGHPs under which the Medicare beneficiary is covered by reason of current employment.  Medicare does not pay for any expenses that are reimbursable by any such plan or plans.  The WC exclusion (see §210) and no-fault and liability insurance provisions (see §§220 and 225) must also be taken into consideration in determining the extent of Medicare's liability as a residual payer since in some cases there may be another primary insurer in addition to the EGHP.

E.
Current Employment Status.--

1.
General.--An individual has current employment status if the individual is:

a.
Actively working as an employee, is the employer (including a self-employed person), or is associated with the employer in a business relationship; or

b.
Not actively working but meets all of the following conditions:

(1)
Retains employment rights in the industry;

(2)
Has not had his/her employment terminated by the employer if the employer provides the coverage or has not had his/her membership in the employee organization terminated if the employee organization provides th coverage;

(3)
Is not receiving disability benefits from an employer for more than 6 months;

(4)
Is not receiving Social Security disability benefits; and 

(5)
Has employement-based GHP coverager that is not COBRA continuation coverage.  (See 29 U.S.C. 1161-1168.)
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F.
Persons Who Retain Employment Rights.--Persons who retain employment rights include, but are not limited to:

1.
Those who are furloughed, temporarily laid off, or who are on sick leave;

2.
Teachers and seasonal workers who normally do not work throughout the year; and

3.
Those who have health coverage that extends beyond or between active employment periods (e.g., based on an hour's bank arrangement).  (Active union members in certain trades and industries (e.g., construction) often have hours' bank coverage.)

G.
Coverage by Virtue of Current Employment Status.--An individual has coverage by virtue of current employment status with an employer if the individual has:

1.
GHP or LGHP coverage based on employment, including coverage based on a certain level of commisions earned from work for that employer at any time; and 

2.
Current employment status with that employer, as defined in Subsection l (General).

235.3
Members of Religious Orders.--Medicare law excludes, for MSP purposes, activities of a member of a religious order whose members are required to take a vow of poverty, and such members are not considered to have current employment status only because of an election of Social 

Security coverage by the order under §3121(r) of the Internal Revenue Code (IRC).  This means that Medicare is primary payer to group health coverage provided as a result of those activities.  This exemption to the MSP rules applies retroactively to services performed by the individual for the order on or after January 1, 1983.

This exception applies only to religious functionaries who are members of religious orders and who 

have taken a vow of poverty.  It does not apply to Protestant and Jewish clergy, who do not take vows of poverty.  It does not usually apply to Catholic parish priests, most of whom do not take vows of poverty, nor does it apply to any member of a religious order who has not taken a vow of poverty. Furthermore, the exception does not apply to group health coverage based on work performed by members of religious orders for employers outside of their orders.  Also, the MSP definition of employed remains applicable to employees of religious orders who provide services and are reimbursed by the orders but who are not themselves members of the orders.  The usual MSP rules apply to such individuals.

235.4
Anti-discrimination Provisions.--

The following provisions apply only to employers that employ 20 or more employees.

A.
Prohibition Against Taking Into Account That Individual Is Entitled to Medicare.--The Medicare law prohibits EGHPs from taking into account that an individual is entitled to Medicare if the individual is 65 years of age or older and is covered under the plan by reason of his/her own current employment or the current employment of a spouse.

Examples of actions by EGHPs that are subject to the statutory prohibition on taking into account Medicare entitlement include but are not limited to the following:

o
Failure to pay primary benefits on behalf of an individual for whom Medicare is secondary payer;
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o
Reducing the coverage provided from primary coverage to secondary or complementary coverage when the individual is a Medicare beneficiary; and

o
Paying providers no more than the Medicare diagnostic related group (DRG) amount for services to a Medicare beneficiary but making payments on another basis for the same services to a nonbeneficiary;

o
Terminating coverage because the individual has become entitled to Medicare, except as permitted under COBRA continuation of coverage provisions.

B.
Equal Benefits for Older and Younger Workers and Spouses.--Section 6202(b) of OBRA 1989 also requires EGHPs to provide employees age 65 or older and employees' spouses age 65 or older the same benefits under the plan under the same conditions that are provided to any employee and the spouse of such an employee under age 65.  

Examples of prohibited discriminatory actions by an EGHP include but are not limited to the following:

o
Providing secondary or complementary plans to employees age 65 or older rather than the same coverage provided to employees under age 65, which is primary;

o
Imposing higher premiums on enrollees age 65 or older than on enrollees under age 65;

o
Imposing different pre-existing illness limitations for coverage provided to individuals age 65 or older than are required for individuals under age 65; and

o
Reducing or denying payment for medical expenses on the basis that the individual is age 65 or older.

The provisions of OBRA 1989 are effective for acts of discrimination occurring on or after December 20, 1989.  The prohibition against age discrimination in the provision of group health benefits applies without regard to an individual's Medicare status.

235.5
Individuals Subject to Payment Limitation.--

A.
General.--Medicare is secondary payer for Part A and Part B benefits under this provision for an individual who:

1.
For services on or after May 1, 1986, is age 65 or over; for services before May 1, 1986, is age 65 through 69; and 

2.
Is entitled to Part A (hospital insurance) of Medicare on the basis of the individual's own social security or railroad retirement earnings record, or Federal quarters of coverage, or the earnings record or the Federal quarters of coverage of another person; and

3.
Is either:

o
Employed and covered by reason of that employment by an EGHP; or

o
The spouse of an employed person covered by an EGHP by reason of that person's employment and the employed person is:

-
For services on or after May 1, 1986, any age; 
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-
For services on or after January 1, 1985, through April 30, 1986, any age through 69; or

-
For services on or after January 1, 1983, through December 31, 1984, age 65 - 69.

B.
Reemployed Retirees and Annuitants.--If a retiree or annuitant returns to work even for temporary periods, the employer is required to provide the same coverage under the same conditions that he/she furnishes to other employees (i.e., nonretirees). Medicare is secondary payer to the EGHP that the employer provides to the reemployed retiree even if the premiums for coverage in the plan are paid from a retirement pension or fund.  Medicare is also secondary payer for consultants who are former employees if the employer provides coverage for other such consultants.

235.6
Individuals Not Subject to Payment Limitation.--Medicare is not secondary payer for:

o
Individuals entitled or who could upon application become entitled to Medicare under the ESRD provisions, i.e., individuals who meet the requirements for ESRD entitlement even though their current Medicare entitlement may be on the basis of age 65 (See §230 for secondary Medicare payment instructions when an ESRD beneficiary under age 65 has EGHP coverage.);

o
Individuals who are enrolled in Part B only;

o
Individuals enrolled in Part A on the basis of a monthly premium;

o
Anyone who is under age 65 (Effective for items and services rendered on or after January 1, 1987, Medicare is secondary to LGHPs that cover at least one employer of 100 or more employees for certain disabled individuals under age 65.);

o
Individuals covered by a health plan purchased by the individual privately, i.e., not as a member of a group;

o
Employees of employers of fewer than 20 employees;

o
Members of multiemployer plans who have been identified as employees of employers with fewer than 20 employees; and

o
Retired beneficiaries (other than spouses of employed individuals) who are covered by an EGHP as a result of past employment and do not have EGHP coverage as the result of current employment.

235.7
Identification of Individuals Subject to Payment Limitation.--In order to ascertain whether to bill an employer plan as primary payer, ask each Medicare beneficiary age 65 or over if he/she is employed and covered by an EGHP.  Also inquire whether the beneficiary's spouse is employed and whether the beneficiary is covered under the group health plan of the spouse's  employer.   If the response is yes to either question, ask the beneficiary for the name and address of the EGHP and the beneficiary's identification number.

If, based on the information obtained in response to the above questions, the criteria in §235.5 appear to be met, bill the employer plan first.  (See §235.9.)  If Medicare is determined to be the primary payer, annotate the Medicare billing form to that effect.
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235.8
Identification of Prior Claims That May Involve Employer Plan Payment.-Whenever you determine that an individual's EGHP is the primary payer, search your records for any services or items furnished to that individual during the 12 month period prior to the month in which the current claim is being processed.  If such prior services or items are identified, bill the current EGHP for the prior services or items (unless the information available to you about the prior services or items clearly shows why the EGHP is not the primary payer).  When EGHP payment is received for the prior services or items, submit an adjustment bill to the intermediary per §438.

Intermediaries may also identify prior claims for services or items furnished during the 12 month period to individuals who meet the criteria in §235.5 and who, based on that provision, received primary benefits.  When such a prior claim is identified, the intermediary instructs you to bill the EGHP identified in the current claim for the prior services or items (unless the information available to the intermediary on the prior claim clearly shows why the EGHP is not the primary payer).  Submit an adjustment bill when the EGHP payment is received.

235.9
Action by Provider When EGHP Is Primary Payer.--

A.
General.--Seek reimbursement from the EGHP before billing Medicare whenever there is indication that an employer plan is the primary payer, i.e., when the services or items were rendered to an individual who meets the criteria in §235.5 and there is no evidence that the definitions in §235.2 are not met.

B.
Submittal of Bill to Medicare After Employer Plan Has Made Payment.-If an EGHP pays primary benefits to you, secondary Medicare benefits may be payable in accordance with §235.13 to supplement the amount paid by the EGHP.  If the EGHP primary payment for particular services is less than your charges for Medicare covered services and is less than the gross amount payable by Medicare (as defined in §235.13), and you are not obligated to accept the EGHP payment as payment in full, submit a bill for secondary benefits in accordance with §438.  If the EGHP payment equals or exceeds the gross amount payable by Medicare (as defined in §235.13) or equals or exceeds your charges for Medicare covered services or you are obligated to accept the EGHP payment as payment in full, submit a no payment bill in accordance with §438.   Any excess of the EGHP payment over the gross amount payable by Medicare is not subtracted from your Medicare payment.  If the EGHP denies your claim for primary benefits, submit a claim for primary Medicare benefits or conditional primary benefits as provided for in §235.12.

C.
Multiple Insurers.--There may be instances when Medicare is secondary payer to more than one primary insurer, e.g., an individual who meets the criteria in §235.5 is also covered under his/her own EGHP and under the EGHP of an employed spouse or under no-fault insurance.  In such cases, the other primary payers customarily coordinate benefits.  If a portion of the Medicare gross amount payable remains unpaid after the other insurers have paid primary payments, a secondary Medicare payment may be made.  

Coordination of benefits arrangements between private plans, whether based on State law or private agreements, cannot supersede Federal law that makes Medicare secondary payer to certain EGHPs for individuals and spouses age 65 or over. Therefore, if the individual has EGHP coverage based on current employment status (e.g., coverage based on the employment of the individual's spouse) in addition to EGHP coverage as a retiree, Medicare is secondary to EGHP dependent coverage and is primary to the EGHP coverage based on retirement (regardless of the coordination of benefits arrangements between the plans).  

235.10
Crediting Expenses Toward Deductible and Coinsurance Amounts.--Expenses that would serve to meet the beneficiary's Part A or Part B cash or blood deductibles if Medicare were primary payer are credited to those deductibles even if the expenses are reimbursed by an EGHP.  This is true 
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even if the EGHP pays the entire bill and there is no Medicare benefit payable.  Also, after the deductible is credited, the EGHP payments to you are applied to satisfy a beneficiary's Part B coinsurance obligation.

235.11
Limitation on Right of Provider to Charge Beneficiary.--You may not charge a beneficiary or any other party other than an insurer which is primary under §1862(b) of the Act for Medicare covered services if you have been paid or could have been paid by an EGHP an amount which equals or exceeds any applicable deductible or coinsurance amount.  (See §230.12)

235.12
Employer Plan Denies Claim for Primary Benefits.--

A.
Primary Medicare Benefits.--When an employer plan denies a claim for primary benefits for one of the following reasons, submit a claim for Medicare primary benefits unless you have reason to believe that the EGHP is primary payer.

o
The employer does not employ 20 or more employees;

o
The beneficiary is not entitled to benefits under the plan;

o
Benefits under the EGHP are exhausted for the services involved; or

o
The services are not covered by the EHGP.

However, if the EGHP offers only secondary coverage of services covered by Medicare and the EGHP does not allege that the employer has fewer than 20 employees, do not bill Medicare.  Medicare primary benefits may not be paid in this situation even if the EGHP has only collected premiums for secondary rather than primary coverage.  

B.
Annotation of Claims Denied by EGHP.--Whenever an EGHP denies a claim for primary benefits, annotate in item 94 (remarks) of the Medicare claim form the reason for the denial of EGHP primary benefits and enter occurrence code 24 and date of denial in items 29 - 32.  No attachment is needed to the Medicare claim.  The annotation is needed to avoid needless recoupment efforts under §235.14.

235.13
Amount of Secondary Medicare Payments When EGHP Pays in Part for Items and Services.--Medicare secondary payments may be made if an EGHP pays for Medicare covered services under the following circumstances:

o
The payment amount is less than your charges;

o
The payment amount is less than the gross amount payable by Medicare, as defined below (without considering the effect of the Medicare deductible or coinsurance or the payment by the EGHP); and

o
You do not accept and are not required to accept the insurance payment as payment in full.

The Medicare secondary payment is the lower of:

o
The gross amount payable by Medicare minus the amount paid by the EGHP for Medicare covered services;

o
The gross amount payable by Medicare minus any applicable deductible and coinsurance amount;
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o
Your charges (or the amount you are obligated to accept as payment in full if that is less than the charges) minus the amount payable by the EGHP; or

o
Your charges (or the amount you are obligated to accept as payment in full if that is less than the charges) minus the applicable Medicare deductible and coinsurance amounts.

NOTE:
The gross amount payable by Medicare is the current Medicare interim payment amount (as defined in §442) for services paid on a reasonable cost basis without considering the effect of the Medicare deductible and coinsurance or the payment by the EGHP.  

Detailed payment and billing instructions are in §438.

235.14
Action by Intermediary to Recover Incorrect Payments.--

A.
General.--If primary Medicare benefits are paid to you and the intermediary learns that an EGHP should have paid primary benefits for the items and services, the intermediary either recovers directly from the EGHP or from you.  When recovering from you, the intermediary instructs you to file a claim with the EGHP for primary benefits.  Upon receipt of the EGHP payment, refund to Medicare the amount Medicare paid less the amount received from the EGHP.

B.
Recovery From Provider.--After the intermediary instructs you to file a claim for primary benefits with an EGHP, the intermediary follows up with you in 45 days to ascertain whether a claim has been filed and whether payment has been made by the EGHP.  If you do not file a claim for primary benefits within 30 days after you have been instructed to do so, the intermediary recovers the Medicare primary payment from you except if you do not file a claim with the EGHP because the beneficiary declines to sign the claims form.  In this case, the intermediary recovers the overpayment directly from the EGHP.

Upon receipt of the EGHP refund, submit an adjustment bill showing the revised Medicare liability and utilization.  When you receive an EGHP refund, credit amounts paid by the EGHP toward the deductible and coinsurance to the beneficiary's account or return to the beneficiary the amounts of the Medicare deductible and coinsurance already paid.  You may retain any excess EGHP payment over the gross amount payable by Medicare.  (See §235.9.)

If duplicate payment was or will be made to you, i.e., you received or expect to receive both primary EGHP payments and primary Medicare benefits, the intermediary recovers from you the Medicare overpayment (the difference between the actual Medicare primary payment and the amount Medicare should have paid as secondary payer).  Refund the excess Medicare payment by submitting an adjustment bill within 60 days.  If Medicare paid you and the EGHP paid the beneficiary, the beneficiary is liable.

If the intermediary has not received an adjustment bill within 120 days of notifying you to file a claim with the EGHP, the intermediary follows up to determine the status of the claim.  If the EGHP has denied the claim for a reason the intermediary would find acceptable if the intermediary requested payment from the EGHP directly, the recovery action may be cancelled.  If the EGHP has denied the claim for any other reason or has not responded to your claim, the intermediary attempts to recover from the EGHP. Advise the intermediary immediately if you receive payment from the EGHP.
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C.
Recovery When State Medicaid Agency Has Also Requested Refund.--When both Medicare and Medicaid have paid you incorrect benefits and you recover an amount from an EGHP, you are obligated to refund the Medicare payment up to the full amount of the EGHP payment before payment can be made to the State Medicaid agency.  Only after Medicare has recovered the full amount of its claim do you have the right to reimburse Medicaid or any other entity.

235.15
Advice to Physicians and Beneficiaries.--In your professional and public relations activities, inform physicians and beneficiaries that claims are directed first to the EGHP when there is EGHP coverage for the services involved.

235.16
Incorrect EGHP Primary Payments.--Cases may arise when an EGHP has incorrectly paid you primary benefits.  When such cases come to the intermediary's attention, the intermediary instructs you to bill Medicare as the primary payer and to refund to the EGHP any amount it paid in excess of the Medicare deductible and coinsurance amounts and charges for noncovered services.

235.17
Claimant's Right to Take Legal Action Against EGHP.--A claimant has the right to take legal action against and to collect double damages from an EGHP that fails to pay primary benefits. Under OBRA 1989, the Medicare program also has the right to take legal action and collect double damages.

235.18
You Receive Duplicate Payments.--Refund the excess Medicare payment by submitting an adjustment bill within 60 days if you receive duplicate payments from  an EGHP and from Medicare, regardless of which payment you received first and even if you refunded the insurance payment to the beneficiary or the insurer.  
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240.
MEDICARE AS SECONDARY PAYER FOR DISABLED INDIVIDUALS

240.1
General.--For items and services furnished on or after August 10, 1993, Medicare is secondary payer to large group health plans for individuals under age 65 entitled to Medicare on the basis of disability.  Under the law, an LGHP may not take into account that an individual is eligible for or receives benefits based on disability.  The individual's coverage under the LGHP must be based on the individual's current employment status or the current employment status of a family member.  

Apply the instructions in §§235.8 through 235.15 in processing claims when Medicare is secondary payer for disabled individuals.  When those sections refer to an EGHP of 20 or more employees, substitute the term "large group health plan" (as defined in §240.2A) for the purpose of applying them to disabled individuals. 

240.2
Definitions.--

A.
Large Group Health Plan (LGHP).--An LGHP is a group health plan that covers employees of either:

o
A single employer or employee organization that employed at least 100 full-time or part-time employees on 50 percent or more of its regular business days during the previous calendar year; or

o
Two or more employers or employee organizations, at least one of which employed at least 100 full-time or part-time employees on 50 percent or more of its regular business days during the previous calendar year.

The term "employer" for purposes of this provision has the same meaning as the term has for purposes of the working aged provision.  That definition is in §235.2A.  It includes the Federal Government and other government entities.  The tax penalty for nonconforming LGHPs does not apply to Federal and other government entities.  (See §246.)

A group health plan that covers employees of at least one employer that had 100 or more employees on 50% or more of its business days during the preceding calendar year is considered to meet the above definition of LGHP.  If the plan is a multiemployer plan, e.g., a union plan, which covers employees of some small employers and also employees of at least one employer that meets the 100 or more employees requirement, Medicare is secondary for all employees enrolled in the plan.  This includes those that work for small employers. This differs from the rule for multiemployer plans under the working aged provision.  (See §235.2B.)

B.
Nonconforming Large Group Health Plan.--A  nonconforming LGHP is an LGHP that, at any time during the calendar year, takes into account that an individual is eligible for or receives benefits based on disability, e.g., an LGHP fails to pay primary benefits for disabled individuals under age 65 for whom Medicare is secondary payer. 

240.3.
Individuals Not Subject to Limitation on Payment.--Medicare is not secondary for:

o
Individuals covered by a health plan other than an LGHP, e.g., one that is purchased by the individual privately and not as a member of a group;

o
Individuals who are covered by an EGHP of employer(s) of less than 100 employees, unless the EGHP is a multiemployer plan in which there is at least one employer of 100 or more employees.  (See §240.2A.);
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o
Individuals whose coverage by an LGHP is not based on either current employment status or the current employment status of a family member.  For example, Medicare is primary for a disabled individual who is covered under an LGHP as a retired former employee or as the spouse of a retired former employee; or

o
Individuals who perform services as members of a religious order whose members take a vow of poverty if the services they perform are considered to represent current employment status only because of an election of Social Security coverage by the order under §3121(r) of the IRC.  This means that Medicare is primary payer to LGHP coverage provided as a result of those activities.  This exemption applies retroactively to services performed for the order beginning with the effective dates of the MSP provisions for the aged and for the disabled, respectively.

The exception applies only to religious functionaries who are members of a religious order and who have taken a vow of poverty.  It does not apply to Protestant and Jewish clergy (who do not take vows of poverty).  It does not usually apply to Catholic parish priests, most of whom do not take vows of poverty, nor does it apply to any member of a religious order who has not  taken a vow of poverty.  Furthermore, the exception does not apply to group health coverage based on work performed by members of religious orders for employers outside their orders.  Also, the rules for current employment status remain applicable to employees of religious orders who provide services and are reimbursed by the orders but who are not themselves members of the orders.  Medicare is secondary to LGHP plan coverage for all such individuals who have LGHP coverage by reason of current employment status.

240.4
Dually-Entitled Individuals.--The MSP rules for the disabled do not apply to disabled individuals who are also entitled to Medicare under the ESRD provisions or who could upon application also become entitled to Medicare under the ESRD provisions.  Instead, the rules contained in §230ff., under which Medicare is secondary for an 18-month coordination period, apply to such dually-entitled individuals.

240.5
Action to Identify Individuals Subject to Limitation on Payment.--Identify such individuals by asking every Medicare beneficiary under age 65 (1) if the individual is an employee, a self-employed individual, or a member of the family of an employee or self-employed individual and (2), if so, whether the individual has group health coverage through an employer.  If the individual responds affirmatively to both questions, request the name and address of the employer plan and the individual's identification number. Bill the plan for primary benefits except if you have information that clearly shows that the employer plan is not primary payer.  If the individual responds that he/she does not meet either (1) or (2) above and you have otherwise determined that the employer plan is not primary payer, bill Medicare for primary benefits and annotate item 57A (Medicare) on Form HCFA-1450.

For audit purposes and to ensure that you have developed for other primary payer coverage, retain a record of the development or other information on which you based the determination that Medicare is primary payer.  

240.6
Medicare Secondary Payments.--Medicare secondary payments may be made if the LGHP pays for Medicare covered services (including outpatient services) under the following circumstances:

o
The payment amount is less than your charges;

o
The payment amount is less than the gross amount payable by Medicare, as defined below (without considering the effect of the Medicare deductible or coinsurance or the payment by the LGHP); and
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o
You do not accept and are not required to accept the insurance payment as payment in full.

The Medicare secondary payment is the lower of:

o
The gross amount payable by Medicare minus the amount paid by the LGHP for Medicare covered services;

o
The gross amount payable by Medicare minus any applicable Medicare deductible and coinsurance amount;

o
Your charges (or the amount you are obligated to accept as payment in full if that is less than the charges), minus the amount payable by the LGHP; or

o
Your charges (or the amount you are obligated to accept as payment in full if that is less than the charges), minus the applicable Medicare deductible and coinsurance amounts.

NOTE:
The gross amount payable by Medicare is the current Medicare interim payment amount (as defined in §442) for services paid on a reasonable cost basis without considering the effect of the Medicare deductible and coinsurance or the payment by the LGHP.

Detailed payment and billing instructions are in §438.

240.7
Recovery of Primary Medicare Payments.--Under the law, the Government may recover incorrect primary Medicare benefits from any LGHP which is primary payer.  To recover Medicare payments the government:

o
May bring legal action against the LGHP and may collect double damages;

o
May take legal action to recover its benefits from any entity that has been paid by the LGHP for items and services furnished to an individual for whom Medicare is secondary;

o
May join or intervene in any legal action against the LGHP related to the events that gave rise to the need for the items or services; and

o
Is subrogated to the extent it paid for items or services to the rights of any individual who is entitled to receive primary payment from an LGHP.

240.8
Claimants' Right to Take Legal Action Against LGHP.-Any claimant (including an individual who received services and the provider or supplier) has the right to take legal action against an LGHP that fails to pay primary benefits for services covered by both the LGHP and Medicare and to collect double damages.  

240.9
Identification of Cases and Action When There Is Indication of LGHP Coverage in Prior Claims.--Whenever you determine that an individual's employer plan is primary payer for items or services furnished on or after January 1, 1987, search your records for any prior claims on which Medicare paid primary benefits for services rendered to that individual on or after January 1, 1987, for which there has not been a valid prior LGHP denial.  When you identify such claims, bill the plan for the prior stays.  When the employer plan payment is received, submit an adjustment bill to the intermediary. See §235.14 for further guidance regarding recovery of incorrect Medicare benefits when an employer plan may pay primary benefits if billed.

240.10
Items and Services Furnished on or After January 1, 1987, and Before August 10, 1993.--For items and services furnished on or after January 1, 1987, and before August 10, 1993, Medicare is secondary payer to LGHP coverage for active individuals under age 65 entitled to Medicare on the basis of disability.
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An active individual is an employee, an employer (e.g., proprietor or partner), a self-employed individual (e.g., the employer), an individual associated with the employer in a business relationship (e.g., suppliers and contractors who do business with the employer and their employees), or a member of the family of any of these persons (e.g., the spouse, parent, or child of such an individual).  Medicare is secondary payer under this provision for active individuals entitled to Medicare based on disability who have coverage under an LGHP.     

In some cases, the disabled individual may be the employee, employer, or individual associated with the employer in a business relationship.   In other cases, the disabled person may be the family member of the employee, employer, or individual associated with the employer in a business relationship.  A disabled person who is not an employee (as defined below) but who is covered under an LGHP of a spouse, parent, or any other family member is considered to be an active individual.

An employee for this purpose is (1) an individual who is actively working for an employer or (2), since disabled persons are not usually working, a person whose relationship to an employer is indicative of employee status.  Whether such a person is an employee is established by the unique facts applicable to the person's relationship to the employer.  The question to be decided is whether the employer treats a disabled individual who is not working as an employee in light of commonly accepted indicators of employee status rather than whether the person is categorized in any particular way by the employer.  In general, an individual who is not actively working may be considered to have employee status if the relationship is such that:

o
The individual is receiving payments from an employer which are subject to taxes under the Federal Insurance Contributions Act (FICA) or would be subject to such taxes except that the employer is one that is not required to pay such taxes under the Internal Revenue Code;

o
The individual is termed an employee under State or Federal law or in accordance with a court decision;

o
The employer pays the same taxes for the individual as he/she pays for actively working employees;

o
The individual continues to accrue vacation time or receives vacation pay;

o
The individual participates in an employer's benefit plan in which only employees may participate;

o
The individual has rights to return to duty if his/her condition improves; and

o
The individual continues to accrue sick leave.
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