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If Your Farm Is Organic, Must It Be GMO-Free?

Organic Farmers, Genetically Modified Organisms, and the Law

September 2007
By Jill E. Krueger, Farmers’ Legal Action Group, Inc.

Most organic farmers are aware that they may not plant genetically modified organisms
(GMOs), or seeds developed through genetic engineering, if they wish to market their crops
as organic. Yet many organic farmers have questions about their legal rights and
responsibilities with respect to the unintended presence of GMOs. These questions relate to
two basic interests of organic farmers: maintaining their organic certification and meeting the
requirements of their buyers.

This article examines requirements to avoid the use of genetic engineering that affect crop
and livestock farmers who are certified organic, or who wish to become certified organic.
The article also briefly addresses handling requirements as they apply to organic farmers. The
article is concerned primarily with issues related to organic certification, but it concludes
with a brief discussion of the ways in which sales contracts may impose responsibilities upon
farmers that differ from the requirements for organic certification.

The regulations governing organic certification are found in 7 C.F.R. part 205, and the
underlying statute is the Organic Foods Production Act (OFPA or “the Act”), which begins at
7 U.S.C. § 6501. When the final rule for the National Organic Program (NOP) was published
in the Federal Register in December 2000, it included a lengthy preamble containing remarks
by the United States Department of Agriculture (USDA) about the rulemaking process,
including a discussion of public comments received and how the final rule differed from the
proposed rule.' Unlike OFPA and the NOP regulations themselves, the preamble is not the
law. However, the preamble can be a useful resource for farmers and certifiers to help them
understand and interpret the law, or at least to understand how USDA believes the law should
be interpreted.

This article is based on information from a variety of sources and includes footnotes with full
citations, so that farmers, farm advocates and advisors, certifying agents, and attorneys can
find the original sources for the information provided. This article is intended to provide

' 65 Fed. Reg. 80,548 (2000) (prefatory comments). Farmers should take note that changes have
been made to the regulations for the National Organic Program since the “final rule” was published,
so the regulatory text set forth in the Federal Register must not be relied upon as an accurate
statement of all of the current regulations. This article uses the term “final rule” to refer to the
program as originally established in 2000 and uses the term “regulations” to refer to the regulations in
effect in mid-2007. USDA has posted “Questions and Answers” about the NOP regulations on the
NOP Web site. These Questions and Answers set forth USDA’s interpretation of the regulations with
respect to specific questions. These interpretations are not binding if they are found to be in conflict
with the regulations. www.ams.usda.gov/nop/Q&A .html.
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general legal information based upon the laws in effect in the summer of 2007. For advice
about a specific situation, farmers should consult an attorney.

I. The Structure of the National Organic Program

The NOP is a “process-based” program.” It is administered by USDA, and implemented by
accredited certifying agents, which may be private businesses, nonprofit organizations, or
state governments. Certifying agents make certification decisions based upon the farmer’s
organic system plan. Certifying agents look for evidence that farmers have developed and
followed an organic plan that meets the requirements of OFPA and the organic regulations.
Certifying agents make the decisions to grant, deny, suspend, or revoke organic certification.

A. Required Elements in an Organic Plan

The organic system plan is the key document in organic certification. It is a plan of
management for an organic farm that is agreed to by the farmer and the certifying agent.’
It includes written plans concerning all aspects of agricultural production, including:*

(1) A description of practices and procedures to be performed and maintained,
including how often they will be performed;

(2) A list of each substance to be used as a production input, indicating its
composition, source, location(s) where it will be used, and documentation of
commercial availability, as applicable;

(3) A description of the monitoring practices and procedures to be performed and
maintained, including how often they will be performed in order to verify that
the organic system plan is being effectively implemented,

(4) A description of the recordkeeping system implemented;

(5) A description of the management practices and physical barriers established to
prevent commingling of organic and nonorganic products on a split operation
and to prevent contact of organic production operations and products with
prohibited substances; and

(6) Additional information deemed necessary by the certifying agent to evaluate
compliance with the regulations.

The organic plan must demonstrate the farmer’s knowledge of and ability to comply with
all applicable practice standards. A “practice standard” is defined as

The guidelines and requirements through which a production or handling
operation implements a required component of its production or handling
organic system plan. A practice standard includes a series of allowed and
prohibited actions, materials, and conditions to establish a minimum level
performance for planning, conducting, and maintaining a function, such as

* 65 Fed. Reg. 80,548, 80,556 (2000) (prefatory comments).
*  7C.F.R. §205.2, “Organic system plan” (2007).
*  7CFR.§205201(a) (2007).
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livestock health care or facility pest management, essential to an organic
operation.’

As is discussed further below, many practice standards require farmers to take steps to
avoid the use or presence of GMOs. These steps must be set forth in the organic plan.

B. General Approach to GMOs in the NOP Regulations

In order to be sold or labeled as organic, food and other agricultural products must have
been produced and handled without the use of “excluded methods.”® Excluded methods
are defined as:

A variety of methods used to genetically modify organisms or influence their
growth and development by means that are not possible under natural
conditions or processes and are not considered compatible with organic
agriculture.’

Examples of excluded methods include cell fusion, microencapsulation and
macroencapsulation, and recombinant DNA technology (including gene deletion, gene
doubling, introducing a foreign gene, and changing the positions of genes when achieved
by recombinant DNA technology). On the other hand, traditional breeding, conjugation,
fermentation, hybridization, in vitro fertilization, or tissue culture are not excluded
methods under the NOP regulations.

USDA declined to adopt public comments during the rulemaking process which asked
USDA to limit the regulatory prohibition to “intentional use” of excluded methods.* The
preamble states that, “Although we recognize that a distinction between intentional and
unintentional use of excluded methods may be meaningful, particularly as it pertains to
issues of drift, this is an issue that is best handled in the sections of the regulation
governing use of excluded methods, not in the definition.”

The statement that organic foods must be produced and handled without the use of
excluded methods may seem like a straightforward ban on the presence of GMOs in
organic products. But the NOP regulations use the term “excluded methods” in just four
places, and how the concept of “excluded methods” fits into the NOP as a whole can be
confusing. As a result, the legal rights and responsibilities of organic farmers with
respect to GMOs—and especially with respect to the unintended presence of GMOs—
can also be confusing. Organic farmers may begin to piece together their rights and
responsibilities with respect to GMOs through careful study of the NOP regulations.

> 7C.F.R. §205.2, “Practice standard” (2007).

6 7 C.F.R.§§205.105(e), 205.301(c), and 205.301(f)(1) (2007).
7 7C.F.R. §205.2, “Excluded methods” (2007).

¥ 65 Fed. Reg. 80,548, 80,549 (2000) (prefatory comments).
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Provisions Related to GMOs in the NOP Regulations

Regulation refers | Regulation refers Regulation is
to “excluded to § 205.105 or otherwise
methods” 205.105(e) relevant
1. Definition §205.2
2. Prohibition on Use § 205.105(e) § 205.301(c)
§ 205.301(f)
3. Three-Year Transition § 205.202(b)
for Land
4. Steps to Prevent § 205.202(c)
Unintended Application
to Land (Buffers)
5. Notify Certifier of Drift § 205.400(f)
6. Avoid Contamination in § 205.270(c) § 205.272
Handling
7. Residue Testing § 205.670(b)
8. No Variances Allowed § 205.290
for Use

C. NOP Regulations and GMOs

Sections of the NOP regulations where issues related to GMOs are addressed are
discussed below.

1. Definition of Excluded Methods

The NOP definition of the term “excluded methods” is found in 7 C.F.R. § 205.2.
As stated above, that definition is “A variety of methods used to genetically modify
organisms or influence their growth and development by means that are not possible
under natural conditions or processes and are not considered compatible with
organic agriculture.”

2. Prohibition on Use of Excluded Methods

The second use of the term “excluded methods” in the NOP regulations is the most
important one. Section 205.105(e) of the regulations states that to be sold or labeled
as “100 percent organic,” “organic,” or “made with organic (specified ingredients or
food group(s)),” a product must be produced and handled without the use of

Page 4 © 2007 Farmers’ Legal Action Group, Inc.




excluded methods.” The preamble to the final rule states that § 205.105(e) is
intended to establish a “comprehensive prohibition” on the use of excluded methods
in all areas of the production and handling of organic products.'”” USDA further
stated that adding this section to the final rule allowed USDA to eliminate most of
the individual references to the prohibition on the use of excluded methods."

The third use of the term “excluded methods” in the NOP regulations occurs in 7
C.F.R. § 205.301(f)(1). This states that all products labeled as “100 percent organic”
or “organic,” and all ingredients identified as “organic” in the ingredient statement
of any product must not be produced using excluded methods, in accordance with

§ 205.105(e). Even non-organic ingredients in products, sold, labeled, or represented
as “made with organic (specified ingredients or food group(s))” may not be
produced using prohibited practices, including excluded methods.'”

An important principle in the NOP is the idea that natural substances are generally
allowed for use, while synthetic substances are generally prohibited for use."” A
prohibited substance is defined as, “A substance the use of which in any aspect of
organic production or handling is prohibited or not provided for in the Act or the
regulations.”"* The term “excluded methods” addresses practices that are not
allowed for use in organic farming, while the term “prohibited substances”
addresses substances not allowed for use in organic farming. However, § 205.202(b)
seems to refer to all items listed in § 205.105, including excluded methods, as
“prohibited substances.”

It can be difficult to understand the relationship between excluded methods and
prohibited substances in the NOP regulations. Yet organic farmers, certifiers, and
USDA all seem to agree that the restrictions on prohibited substances (such as the
three-year transition period) also apply to GMOs.

’ 7 C.F.R. §205.105(e) (2007). The regulations create a limited exception to allow the
consideration of GMO vaccines for placement on the National List of Allowed and Prohibited
Substances.

" 65 Fed. Reg. 80,548, 80,554, 80,613 (2000) (prefatory comments).
" 65 Fed. Reg. 80,548, 80,554 (2000) (prefatory comments).

2 7C.F.R.§205.301(c) (2007). The term “prohibited practices” is not defined, but use of excluded
methods, ionizing radiation, and sewage sludge are all referenced.

" The National List is a list of exceptions to the general rule—that is, it includes lists of natural

substances that are not allowed, and synthetic substances that are allowed for use in organic crop and
livestock production, at least under specified conditions. 7 C.F.R. § 205.600 et seq. (2007). To be
used in organic handling, every nonorganic substance must appear on the National List, whether the
substance is considered to be natural or synthetic.

4 7 C.F.R.§205.2, “Prohibited substance” (2007).

© 2007 Farmers’ Legal Action Group, Inc.
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‘ Excluded method | Prohibited substance

Any of a variety of methods used to A substance the use of which in any
genetically modify organisms or influence aspect of organic production or

their growth and development by means handling is prohibited or not provided
that are not possible under natural for in the Act or the regulations.

conditions or processes and are not
considered compatible with organic
agriculture.

As discussed earlier, USDA declined to adopt public comments during the
rulemaking process which asked USDA to add the products of excluded methods
(that is, GMOs) to the definition of excluded methods. The preamble states that,

We have not accepted comments that requested adding the products of
excluded methods to the definition. The emphasis and basis of these
standards is on process, not product. We have specifically structured
the provisions relating to excluded methods to refer to the use of
methods. Including the products of excluded methods in the definition
would not be consistent with this approach to organic standards as a
process-based system. For the same reason, we have retained the term,
“excluded methods,” to reinforce that process-based approach.

USDA’s position in the preamble presents a difficulty, however, when individual
sections of the organic regulations address application of prohibited substances, but
do not specifically address products of excluded methods. If GMOs are the products
of excluded methods, but USDA’s emphasis on process means that GMOs
themselves are not directly covered by the prohibition on use of excluded methods
in § 205.105(e), organic farmers and certifiers might reasonably ask how the organic
regulations make provisions such as the three-year transition period applicable to
use of GMOs. The distinction between process and product is not nearly as sharp as
the preamble to the final rule suggests.

This article suggests that one way to read the regulations is to conclude that GMOs
themselves are prohibited substances within the meaning of the organic regulations.
The support for this reading is to note that the definition of excluded methods
essentially states that genetic engineering is not considered compatible with organic
agriculture. Comparing this to the definition of prohibited substance, one sees that a
prohibited substance is one that is prohibited or not provided for in OFPA or the
organic regulations. GMOs are certainly not provided for in the organic regulations;
indeed, the use of excluded methods is considered incompatible with organic
agriculture. Arguably, therefore, use of GMOs is inherently the use of an excluded
method.

" 65 Fed. Reg. 80,548, 80,549 (2000) (prefatory comments).
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The argument put forth in these materials is not an official government
interpretation. '° But this argument certainly seems like a reasonable interpretation. If
it is accepted, this argument makes it easier for organic farmers and certifiers to
understand how the provisions which apply to use of prohibited substances also
apply to use of GMOs.

3. Transition Period for Land

Any field or farm parcel from which harvested crops are intended to be sold,
labeled, or represented as “organic” must

Have had no prohibited substances, as listed in § 205.105, applied to it
for a period of 3 years immediately preceding harvest of the crop."”

Similar language is used to describe the requirements for the designated area from
which an organic wild crop may be harvested.'"® An important principle in the NOP
is the idea that natural substances generally are allowed for use, while synthetic
substances are generally prohibited for use."”

Because this section of the regulations does not simply refer to “prohibited
substances,” but refers to prohibited substances as listed in § 205.1035, it is helpful to
review the list from § 205.105, which is made up of the following:

(a) Synthetic substances and ingredients, except as included on the National
List;
(b) Nonsynthetic substances included on the National List ;

(c) Nonagricultural substances used in or on processed products, except as
included on the National List;

(d) Nonorganic agricultural substances used in or on processed products,
except as included on the National List;

(e) Excluded methods, except for vaccines included on the National List, if
any;

(f) Ionizing radiation, as described in Food and Drug Administration
regulation, 21 C.F.R. § 179.26; and

(g) Sewage sludge.

' However, in response to the question, “Are all products of genetic modification considered

‘prohibited substances’ as defined in the federal regulations?,” USDA replied that, “All genetically
modified practices or products are indeed considered prohibited, as cited in 205.105, the paragraph
that describes “excluded methods.” See www.ams.usda.gov/nop/Q&A.html.

77 C.F.R. §205.202(b) (2007).
'8 7 C.F.R. §205.207(a) (2007).

' The National List is a list of exceptions to the general rule—that is, it includes lists of natural

substances that are not allowed and synthetic substances that are allowed for use in organic farming
and handling, at least under certain conditions. 7 C.F.R. §§ 205.600 et seq. (2007).

© 2007 Farmers’ Legal Action Group, Inc.
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It seems likely that the reference to § 205.105 is intended to refer to excluded
methods (or, arguably, the products of excluded methods), since they are included in
the list in that section. This may appear somewhat inconsistent with the distinction
USDA has made between process and product. The relationship between “excluded
methods” and “prohibited substances” is discussed above.

4. Take Steps to Prevent Unintended Application
Under § 205.202(c), organic land also must:

Have distinct, defined boundaries and buffer zones such as runoff
diversions to prevent the unintended application of a prohibited
substance to the crop or contact with a prohibited substance applied to
adjoining land that is not under organic management.”

This section does not include a specific reference to either excluded methods or to
§ 205.105. Once again, however, in light of the prohibition on the use of excluded
methods and the argument that GMOs are prohibited substances, it seems clear that
this provision also establishes a duty to take steps to prevent unintended application
of GMOs.” The NOP regulations do not include definitions for “apply” or
“application.”

5. Notify Certifier of Any Drift or Other Application of a Prohibited
Substance

A person seeking to receive or maintain organic certification must immediately
notify the certifier concerning any application, including drift, of a prohibited
substance to any field, production unit, site, facility, livestock, or product that is part
of an operation.” Drift is defined as the physical movement of prohibited substances
from the intended target site onto an organic operation or portion thereof.” In light
of the prohibition on use of excluded methods and the argument that GMOs are
prohibited substances, it seems clear that this provision also establishes a duty to
report drift of GMOs.

6. Avoid Contamination in Handling

A handler may not use excluded methods in or on agricultural products that are to be
sold as organic.* In addition, the handler of an organic handling operation must
implement measures necessary to (a) prevent the commingling of organic and

2 7 C.F.R.§205.202(c) (2007).

*' The preamble to the final rule include a discussion of genetic drift that implicitly applies the

requirements of § 205.202(c). 65 Fed. Reg. 80,548, 80,5556 (2000) (prefatory comments).
2 7 C.F.R. §205.400(f)(1) (2007).
% 7C.F.R.§205.2, “Drift” (2007).
7 C.F.R.§205.270(c)(1) (2007).
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nonorganic products, and (b) protect organic products from contact with prohibited
substances.”

The question of whether the handling restrictions apply to farmers is somewhat
confusing. The regulations define “handle” as “to sell, process, or package
agricultural products, except such term shall not include the sale, transportation, or
delivery of crops or livestock by the producer thereof to a handler.”*® Yet the
regulations define “handler” as “any person engaged in the business of handling
agricultural products, including producers who handle crops or livestock of their
own production, except such term shall not include final retailers of agricultural
products that do not process agricultural products.” It is hard to reconcile a
provision that does not include the activities of farmers in the definition of handle,
but does include the activities of farmers in the definition of handler. But considered
together with the prohibition on the use of excluded methods in organic production
and handling, it becomes clear that whether a farmer’s activities after harvest are
considered to be “production practices” or “handling practices,” the farmer must
continue to avoid the use of excluded methods, and to prevent the commingling of
organic and nonorganic products.

7. Certifier or Others May Test

When there is reason to believe that an agricultural input used on an organic farm or
an agricultural product to be sold as organic has been produced using excluded
methods or has come into contact with a prohibited substance, then the certifier,
USDA, or state organic program (if applicable) may require testing of the input or a
sample of the agricultural product.”® Testing may be required before or after harvest.
However, the farmer may not be required to pay for the testing. Rather, the test must
be at the expense of the certifying agent or state organic program who orders the
test.” When they apply for accreditation from USDA, certifying agents must submit
the procedures for sampling and residue testing that they will follow.”

% 7C.F.R.§205.272 (2007).
% 7 C.F.R. §205.2, “Handle” (2007).
Y 7 C.F.R.§205.2, “Handler” (2007).

® 7 C.F.R. §205.670(b) (2007). Compare 7 U.S.C. § 6506(a)(6), which states that a program
established under OFPA must require periodic residue testing by certifying agents of agricultural
products produced on organic farms to determine whether they contain any pesticide or other
nonorganic residue.

¥ 7 C.F.R. §205.670(b) (2007). USDA has taken the position that residue testing expenses are a
cost of doing business for the certifier . 65 Fed. Reg. 80,548, 80,628 (2000) (prefatory comments).
The section does not address who must pay for testing if it is ordered by USDA.

%7 C.F.R. § 205.504(b)(6) (2007).

© 2007 Farmers’ Legal Action Group, Inc.
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The certifier must maintain sample integrity, and the testing must be performed in
an accredited laboratory.’" The certifier must provide the certification applicant with
a copy of the test results for any sample taken by an inspector.*

In many instances, testing is part of an ongoing compliance investigation. But in
cases where the testing is not part of an ongoing investigation, results of all analyses
and tests performed by the certifying agent are to be made available to the public.”

8. No Variances Allowed

The fourth and final provision of the NOP regulations that refers directly to

§ 205.105 is § 205.290. This section sets forth circumstances under which USDA
may establish temporary variances from NOP crop practice standards, livestock
practice standards, and handling practice standards. Section 205.290(e) states that
temporary variances will not be granted for any practice, material, or procedure
prohibited under § 205.105. Thus, a temporary variance may not be granted to allow
the use of excluded methods or prohibited substances.

D. NOP Regulations Do Not Bar Sale of Goods Simply Because GMOs Are Present

Another important NOP regulatory section related to GMOs is one that does not directly
address excluded methods or GMOs at all. Section 205.671 states that:

When residue testing detects prohibited substances at levels that are greater
than 5 percent of the Environmental Protection Agency’s tolerance for the
specific residue detected or unavoidable residual environmental
contamination, the agricultural product must not be sold, labeled, or
represented as organically produced. The [Agricultural Marketing Service]
Administrator, the applicable State organic program’s governing State
official, or the certifying agent may conduct an investigation of the certified
operation to determine the cause of the prohibited substance.

This section is striking because it sets forth absolute limits upon the presence of
prohibited substances, without an inquiry into how they got there, contrary to USDA’s
suggestion that the NOP is entirely process-based. It sets forth two measures for when an
agricultural product may not be sold as organic because of the presence of prohibited
substances. First, an agricultural product may not be sold as organic if it contains
detectable residues at greater than a small percentage of the EPA tolerance for a specific
prohibited substance. Second, an agricultural product may not be sold as organic if it
contains detectable residues at a level greater than that determined to be simply
unavoidable in the environment. It appears that this section does not apply to GMOs, as
is discussed further below.

31

32

33

7 C.F.R. § 205.670(b) (2007).
7 C.F.R. § 205.402(b)(3) (2007).
7 C.F.R. § 205.670(d)(2) (2007).
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1. Tolerances for GMOs Have Not Been Established

Section 205.671 relates to tolerances for chemical residues; it does not directly
mention excluded methods or GMOs. This article considers the possibility that the
section could apply to GMOs because they are prohibited substances.

A tolerance is defined under the NOP regulations as the maximum legal level of a
pesticide chemical residue in or on a raw or processed agricultural commodity or
processed food.** The Environmental Protection Agency (EPA) has authority to
regulate pesticides under the Federal Insecticide, Fungicide, and Rodenticide Act
(FIFRA).* For pesticides and plant-incorporated protectants regulated by the EPA,
the first step is generally for the manufacturer to register the substance with the
EPA.*® A “plant-incorporated protectant” is a pesticidal substance that is intended to
be produced and used in a living plant and the genetic material necessary for
production of such a pesticidal substance.” In general, after a pesticide or plant-
incorporated protectant is registered with the EPA, either a tolerance or an
exemption from the need for a tolerance will be established.®® While a number of
substances produced through the use of genetic engineering have been registered
with the EPA, it does not appear that the EPA has set a tolerance for any GMO
substances as of this writing.” Thus, there are no EPA tolerance to which the NOP
may refer for its own limit for GMO residues in organic agricultural products. In
effect, the NOP limit is five percent of the EPA tolerance, if any.

Although section 205.671 refers specifically to tolerances established by EPA, in the
absence of an EPA tolerance for GMOs, there was some discussion during the NOP
rulemaking whether USDA would itself set a maximum legal level for GMOs in
organic production and handling. Some commenters had suggested that a tolerance
for GMOs should be established, but this proposal was controversial because of the
strong consumer expectation that organic food should be “GMO-free.” USDA did
not establish a maximum legal level for GMOs in the final rule, yet the preamble to
the final rule notes that the NOP regulations do not set a “zero tolerance” standard

34

35

36

37

38

39

7 C.F.R. § 205.2, “Tolerance” (2007).

7 U.S.C. § 136 et seq.

40 C.F.R. pt. 152 (2007).

40 C.F.R. § 152.3, “Plant-incorporated protectant” (2007).

40 C.F.R. pt. 180 (2007).

40 C.F.R. pt. 180 (2007). The glossary to 40 C.F.R. pt. 180 is an alphabetical listing of pesticide

chemicals for which a tolerance has been set by EPA, or for which an exemption has been granted.
One group of substances used in genetic engineering which are registered with EPA but exempt from
establishing a tolerance is bacillus thuringiensis, or bt, proteins. Many of these exemptions, including
those for bt proteins, have been relocated from 40 C.F.R. pt. 180, and will be codified in 40 C.F.R. pt.
174 in 2008. 72 Fed. Reg. 20,431 (2007).

© 2007 Farmers’ Legal Action Group, Inc.
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for the products of excluded methods.* This requires a conclusion that current NOP
regulations do not require that food be “GMO-free” in order to be certified organic.
The preamble to the final rule states that the presence of the products of excluded
methods acts as a “warning indicator” to the certifying agent, but does not
necessarily indicate a violation of the NOP regulations.* That is,

As long as an organic operation has not used excluded methods and
takes reasonable steps to avoid contact with the products of excluded
methods as detailed in their approved organic system plan, the
unintentional presence of the products of excluded methods should not
affect the status of an organic product or operation.*

Therefore § 205.671 does not, in practice, exclude crops or products from sale as
organic based solely upon presence of GMOs. However, organic farmers who
market their crops internationally should be aware that other countries may have
established specific GMO tolerances, and these tolerances may be subject to change.

2. Unavoidable Residual Environmental Contamination and GMOs

The meaning of the term “unavoidable residual environmental contamination” may
be somewhat unclear to organic farmers and potential organic farmers, and with
good reason. The NOP regulations define unavoidable residual environmental
contamination as background levels of naturally occurring or synthetic chemicals
that are present in the soil or present in organically produced agricultural products. *
The definition further notes that unavoidable residual environmental contamination
is below established tolerances. If there is no established tolerance for a given
substance, it would seem there could be no point at which a certifier or USDA could
determine that unavoidable residual environmental contamination had been
exceeded.

However, USDA asserted in the preamble to the final rule that it intended to
establish levels of unavoidable residual environmental contamination for prohibited
substances.* USDA went on to state that these levels would represent limits at
which USDA could take compliance action to suspend the use of a contaminated
area for organic agricultural production.” USDA further stated that, in the interim,
unavoidable residual environmental contamination would be defined as the Food
and Drug Administration’s action levels for poisonous or deleterious substances in

40

41

42

43

44

45

65 Fed. Reg. 80,548, 80,632 (2000) (prefatory comments).
65 Fed. Reg. 80,548, 80,628 (2000) (prefatory comments).
65 Fed. Reg. 80,548, 80,556 (2000) (prefatory comments).
7 C.F.R. § 205.2, “Unavoidable residual environmental contamination” (2007).
65 Fed. Reg. 80,548, 80,629 (2000) (prefatory comments).
65 Fed. Reg. 80,548, 80,629 (2000) (prefatory comments).
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human or animal feed.* Research for this article did not discover any action taken
by USDA since issuance of the final rule in 2000 to establish unavoidable residual
environmental contamination levels. It is unclear what effect incorporating action
levels already enforced by the FDA into the NOP standards would have on organic
farmers. Moreover, it is doubtful whether a standard referenced only in the preamble
to the final rule and not in the regulation itself could be enforced against an organic
farmer as a part of organic certification standards, since the preamble does not have
the force and effect of law.

Therefore, until tolerance levels are established in the NOP regulations for
unavoidable residual environmental contamination, it seems that an organic farmer
could argue that exceeding background levels of unavoidable residual
environmental contamination is not a lawful basis for excluding organic products
from sale or suspending or revoking certification, because no background levels
have been established through the rulemaking process.

II. The Organic Plan and GMOs

A farmer applying for organic certification must include an organic system plan.*’” Organic
farmers should address in their organic system plans the requirements that relate to the use of
GMOs discussed above.* Most certifying agents use application forms designed to serve as
the organic system plan when completed by organic farmers and handlers.” Even farmers
whose certifying agents do not provide a detailed application, or farmers who have not yet
chosen a certifying agent, need not design their organic system plan entirely on their own.
One valuable resource for organic farmers and farmers transitioning to organic production is
ATTRA, the National Sustainable Agriculture Information Service, which has prepared
numerous publications for organic farmers, including sample worksheets that organic farmers
may incorporate into their organic plans.” Farmers should be sure to address any unique or
unusual aspects of their farming operation in their organic plan.

% 65 Fed. Reg. 80,548, 80,629 (2000) (prefatory comments). The FDA’s action levels for
poisonous or deleterious substances in human or animal feed are set forth at 21 C.F.R. pt. 109 (2007).

9 7 C.F.R.§205.401(a) (2007).

*  Failure to create a GMO drift management plan has been identified as one of the most common

mistakes made by farmers who apply for organic certification. Common Mistakes Made by Organic
Certification Applicants, Midwest Organic and Sustainable Education Service (September 2006),
available at www.mosesorganic.org/factsheets/commonmistakes.html.

49

George Kuepper, Holly Born, and Lance Gegner, Organic System Plan (OSP) Templates for
Certifiers (2007), available at www.attra.ncat.org. Other helpful documents from ATTRA include
Ann Baier, Preparing for an Organic Inspection: Steps and Checklists (2005), and National Organic
Program: Compliance Checklist for Producers (2003).

50

ATTRA publications about organic production may be found at
http://attra.ncat.org/organic.html. ATTRA’s general Web site is http://attra.ncat.org/. Farmers may
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Communicate with Your Certifier |

Certifying agents can be good resources for organic farmers. Certifiers
may provide information to farmers that will help enable them to
comply with NOP regulations, though certifiers may not give advice or
consult with farmers about how to overcome identified barriers to
certification.’ Because some NOP regulations require certifiers to
exercise judgment, it is often a good practice for farmers to check with
their certifiers when in doubt about preparing, implementing, or
changing the organic plans. Farmers should be sure to ask for written
answers from their certifiers. Getting it in writing helps both farmers
and certifiers by creating a record that both parties can refer back to
later. It can also help farmers and certifiers discover if there has been a
misunderstanding or miscommunication. Farmers should be aware,
however, that if the certifier provides mistaken information about the
organic standards and the farmer should have known the information
was incorrect, the farmer may be held responsible for any failure to
comply with organic requirements.

With respect to GMOs, an organic system plan should document the steps taken by the
farmer to minimize the risk of contamination, which may arise from seed impurities, wind- or
insect-borne cross-pollination, volunteer plants, and harvest and handling practices that fail to
keep organic products separate from nonorganic products.” Organic farmers who develop,
follow, and document that they have followed an approved organic plan should be in a good
position to defend their organic certification if challenged. The discussion below shows how
each of the six elements of the organic system plan can be used to demonstrate and achieve
compliance with NOP regulations related to GMOs.

A. Practices and Procedures

The first element of an organic system plan is a description of practices and procedures
to be performed and maintained, including how often they will be performed. The
preamble to the final NOP rule states that practices are tangible production and handling
techniques, including methods used and measures taken.> The preamble describes

also call ATTRA with questions or to request publications by mail. ATTRA’s telephone number is
800-346-9140; Spanish speakers may call 800-411-3222.

St 7 C.F.R. § 205.501(a)(8), (a)(11)(iv) (2007).

3 Jim Riddle, 4 Plan for Co-Existence: Best Management Practices for Producers of GMO and
non-GMO Crops (January 2004), available at www.misa.umn.edu/vd/GMOlegal-21_web.pdf.

> 65 Fed. Reg. 80,548, 80,558 (2000) (prefatory comments).
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procedures as the decision-making process established for selecting appropriate practices
and materials for use in the organic farming operation.

As discussed above, there is a three-year period before farmland may be considered
organic, during which no excluded methods may have been used. As a consequence,
land use history or field history sheets are an essential part of an organic plan.” Farmers
should discuss with their certifiers the documentation needed in the organic plan to
demonstrate that the three-year transition period has been completed.

An organic plan that takes GMO risk management into account will include a description
of practices intended to avoid or reduce the risk of GMO contamination. Again, the
entire farming process—from planting to harvesting, storing, transporting, and marketing
the crop—should be considered.*® For example, organic farmers might choose a crop
rotation that avoids planting a susceptible crop in a field adjoining a neighbor’s GMO
crop, or they might plan to plant earlier or later than the neighbor in an effort to avoid
cross-pollination.”” Hiring custom combining at harvest time is a potential risk for
accidental contamination.’® Farmers should address what practices and procedures they
will follow to ensure use of equipment free of GMOs in their organic plan.”

B. Production and Handling Inputs

The second element in an organic system plan is a list of each substance to be used as a
production input, indicating its composition, source, where it will be used, and
documentation of commercial availability, if a nonorganic input is used. In general,
organic farmers must use organic production inputs. They should list production inputs
to be used on the farm, and steps they will take to avoid use of GMO production inputs
in their organic plans.®

»  George Kuepper, Holly Born, and Lance Gegner, Organic System Plan (OSP) Templates for

Certifiers (2007), available at www.attra.ncat.org.

* For a list of suggested steps, see David Moeller and Michael Sligh, FARMERS’ GUIDE TO GMOS
at 25-27 (2004), available at www.flaginc.org/topics/pubs/arts/ FGtoGMOs2004.pdf.

" Jim Riddle, A Plan for Co-Existence: Best Management Practices for Producers of GMO and
non-GMO Crops (January 2004), available at www.misa.umn.edu/vd/GMOlegal-21_web.pdf.

*  Dale Monson, GMOs in Agricultural Inputs Pose Risks to Organic, Non-GMO Farms, The
Organic & Non-GMO Report (May 2006), available at www.non-gmoreport.com.

59

George Kuepper, Holly Born, and Lance Gegner, Organic System Plan (OSP) Templates for
Certifiers at 14-15 (2007), available at www.attra.ncat.org; George Kuepper and Lisa Cone, Organic
Field Crops Documentation Forms at 1P and 1Q (2003).

60

For examples of ways to do this, see George Kuepper et al., Forms, Documents, and Sample
Letters for Organic Producers (2005), available at www.attra.ncat.org. Crop farmers may want to
review George Kuepper and Lisa Cone, Organic Field Crops Documentation Forms (2003).
Livestock producers might want to review George Kuepper, et al., Organic Livestock Documentation
Forms (2003).
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1. Seed Selection

In general, organic farmers must use organically grown seeds, annual seedlings, and
planting stock.®" This requirement applies to crops grown for human consumption
and to crops grown for livestock feed. A short list of exceptions applies to this
requirement.

a. Finding Organic Seed

Many certifying agents provide a list of organic seed companies upon request,
or post such a list on their Web site.” A searchable list is available on the
Internet from ATTRA, the national sustainable agriculture information
service.” The Organic Material Review Institute (OMRI) also maintains a
database of organic seeds on its Web site.* Farmers should ask for
documentation of their seed supplier’s organic certification. Organic inspectors
or certifiers may ask farmers to show them seed labels, seed packaging, or seed
invoices.”

The NOP regulations regarding organic seed selection are somewhat
controversial. On one hand, use of organic seed is necessary to have completely
organic production. And organic seed varieties may address the particular needs
of organic farmers—such as low input requirements, tolerance of drought and
other weather extremes, season extension, crop quality, and nutritional
capacity.® On the other hand, organic seed production is still in its early stages
and obtaining sufficient quantities, adequate quality, desired varieties, and
purity is still a challenge for organic farmers.” Many advocates of organic

' 7 C.F.R. § 205.204(a) (2007).

2 See, for example, www.mosaorganic.org/seedsup.html, on the Web site of MOSA, the Midwest

Organic Services Association.

6 www.attra.org/attra-pub/altseed _search.php?. The general ATTRA Web site is www.attra.org.

% www.omri.org.

% Jim Riddle, To Plant or Not to Plant (February 2, 2005), available at
www.newfarm.org/columns/inspector/2005/0305/3.31.05 print.shtml.

% Matthew Dillon, NOP Rule Seed Allowances Help Farmers, But Make Bigger Seed Business
Investment More Risky (March 15, 2007), available at
www.newfarm.org/depts/readermail/2007/0307/0315 3print.shtml. Dillon is the Executive Director
of the Organic Seed Alliance, www.seedalliance.org.

7 Margaret Mellon and Jane Rissler, Gone to Seed: Transgenic Contaminants in the Traditional

Seed Supply (Union of Concerned Scientists: 2004), available at http://www.ucsusa.org/.

Page 16 © 2007 Farmers’ Legal Action Group, Inc.




farming have argued for greater public investment in organic research,
including organic seed development.®®

b. Exceptions to the Organic Seed Requirement

An organic farmer is relieved from the requirement to use organic seed only if
an equivalent organically produced seed variety is not commercially available.”
Commercial availability is defined as the “ability to obtain a production input in
an appropriate form, quality, or quantity to fulfill an essential function in a
system of organic production or handling, as determined by the certifying agent
in the course of reviewing the organic plan.””

i. Nonorganic, Untreated Seed and Planting Stock

If an equivalent organically produced seed variety is not commercially
available, nonorganically produced untreated seeds and planting stock may
be used to produce an organic crop.” The NOP regulations do not include a
definition of “untreated” seed. However, the preamble to the final rule
indicates that “untreated” seed is seed that has not been treated with
substances that appear on the National List.”” Thus, untreated seed has not
been treated with any of the following: allowed synthetic substances,
prohibited synthetic substances, or prohibited natural substances.

If nonorganic seed will be used, the farmer should discuss with the certifier
the documentation needed in the organic plan to demonstrate the
unavailability of appropriate organic seed.” Many certifiers require
documentation that the farmer contacted at least three sources of organic

88 Testimony of Mark Lipson, Review of Economic Impacts of Production, Processing, and

Marketing of Organic Agricultural Products, U.S. House of Representatives Committee on
Agriculture, Subcommittee on Horticulture and Organic Agriculture (Washington, DC, April 18,
2007); available at http://ofrf.org/policy/federal legislation/federal legislation.html. Lipson is the
Public Policy Director of the Organic Farming Research Foundation, www.ofrf.org. See also Michael
Sligh and Laura Lauffer, editors, Summit Proceedings: Summit on Seeds and Breeds for 2 1st
Agriculture (September 6-8, 2003), available from the Rural Advancement Foundation
International—USA, at www.rafiusa.org.

® 7 C.F.R. §205.204(a) (2007).
7 C.F.R. §205.2, “Commercially available” (2007).

7 C.F.R. § 205.204(a)(1) (2007). However, organically produced seed must be used for the
production of edible sprouts.

65 Fed. Reg. 80,548, 80,559 (2000) (prefatory comments).

A sample may be found in George Kuepper and Lisa Cone, Organic Field Crops Documentation

Forms at 1D (2003), available at www.attra.ncat.org.
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seed in an attempt to obtain organic seed.” Farmers may wish to record in
the organic plan the reason a particular variety of seed is preferred, even if
not available as organic seed. Certifiers may also require a statement that
nonorganic seed to be used is non-GMO. Some seed suppliers include a
non-GMO pledge, or “Safe Seed Pledge,” in their catalogs. The Non-GMO
Sourcebook is a directory which includes information about non-GMO
seed suppliers.”

ii. Nonorganic Seed and Planting Stock Treated with Allowed
Synthetic Substances

If neither an equivalent organically produced variety nor an untreated
nonorganic variety is commercially available, nonorganically produced
treated seeds and planting stock may be used to produce an organic crop.”
A “treated” seed is one that has been treated with an allowed synthetic
substance.”” Seed that has been treated with a synthetic substance not
included on the National List, or treated with a prohibited natural
substance, must not be used on an organic farming operation.

iii. Nonorganically Produced Annual Seedlings

Nonorganically produced annual seedlings may be used to produce an
organic crop when a temporary variance has been granted because of
natural disaster.”® A temporary variance may be granted by the
Administrator of USDA’s Agricultural Marketing Service due to damage
caused by drought, wind, flood, excessive moisture, hail, tornado,
earthquake, fire, or other business interruption.” Temporary variances will
not be granted to allow use of GMOs.*

iv. Nonorganically Produced Planting Stock Used to Produce a
Perennial Crop

Nonorganically produced planting stock used to produce a perennial crop
may be sold, labeled, or represented as organically produced only after the

74

Jim Riddle, To Plant or Not to Plant (February 2, 2005), available at

www.newfarm.org/columns/inspector/2005/0305/3.31.05_print.shtml.

75

76

77

78

79

80

For more information on the Non-GMO Sourcebook, see www.non-gmoreport.com/.
7 C.F.R. § 205.204(a)(2) (2007).

65 Fed. Reg. 80,548, 80,559 (2000) (prefatory comments).

7 C.F.R. § 205.204(a)(3) (2007).

7 C.F.R. § 205.290(a)(2) (2007).

7 C.F.R. §§ 205.290(e), 205.105(e) (2007).

© 2007 Farmers’ Legal Action Group, Inc.




planting stock has been maintained under a system of organic management
for a period of no less than one year.*'

v. When Use of Prohibited Substances Is Required by Plant Health
Regulations

Seeds, annual seedlings, and planting stock treated with prohibited
substances may be used to produce an organic crop when the application of
the materials is a requirement of federal or state plant health regulations.®

¢. Documenting Seed Use in the Organic Plan

The organic plan should indicate whether seeds and planting stock are certified
organic, untreated nonorganic, or treated nonorganic.® If seeds are treated, the
organic plan should identify the substance used to treat the seed.

d. Unresolved Questions Related to the Organic Seed Requirement

The prohibition on the use of excluded methods in § 205.105 plainly applies to
bar the use of GMO seeds, yet a few difficult questions may arise in this
context. For example, an organic farmer may be a producer of organic seeds. If
an organic seed producer suffers drift, so that GMOs are present in the seed
crop produced, but the producer’s certifier concludes that the producer is in
compliance with NOP requirements and may retain organic certification, may
the producer sell the seed as organic? Must the seed producer disclose the
presence of GMOs? May an organic farmer purchase the certified organic seeds
and use them in his or her organic farming operation (and does whether this
counts as “use of excluded methods” depend upon whether the organic farmer
knows of the presence of GMOs?) An organic farmer who does not sell seed
commercially, but who customarily saves his or her own seed for use in the
following year, may face similar questions following a GMO contamination
event.

2. Crop Input Selection

In addition to seed, all other inputs used on the farming operation must also be free
from GMOs.* The organic system plan should list other inputs to be used, and
identify their sources.* Farmers should ask their suppliers for documentation of the

8 7 C.F.R. § 205.204(a)(4) (2007).
2 7 C.F.R. §205.204(a)(5) (2007).

% A sample may be found in George Kuepper and Lisa Cone, Organic Field Crops Documentation

Forms (2003) at 1C, available at www.attra.ncat.org.

% 7 C.F.R.§205.105() (2007).

85

A sample may be found in George Kuepper and Lisa Cone, Organic Field Crops Documentation
Forms at 1B (2003), available at www.attra.ncat.org.
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non-GMO status of inputs such as fertilizers, inoculants, microbial inputs,
biocontrol products (such as Bt products), and supplements.* Farmers should not
rely solely on the supplier’s statement, but ask for their certifier’s written agreement
to use the inputs.*’

3. Livestock Operation Input Selection

In general, organic livestock farmers must provide livestock with a total feed ration
composed of organically produced agricultural products, including pasture and
forage.” Thus, livestock feed must be produced without the use of excluded
methods. If feed is purchased, farmers should obtain satisfactory documentation that
the feed is organically produced, and include the documents in the organic plan.*

Organic farmers should also include a record of inputs used in the course of
providing health care to their livestock.” In particular, organic livestock producers
should note the use of any vaccines. The NOP regulations include one possible
exception to the prohibition on the use of excluded methods. The exception would
be for vaccines, if a vaccine were approved for inclusion on the National List.”
However, as of the writing of this article, no vaccines created through the use of
excluded methods have been added to the National List. As a result, all vaccines
identified for use in the organic plan must have been produced without the use of
excluded methods.

C. Monitoring Practices

The third element of an organic system plan is a description of the monitoring practices
and procedures to be performed and maintained, including how often they will be
performed to verify that the plan is being effectively implemented. The organic plan
should include a description of how the risk of GMO contamination will be monitored.

% Dale Monson, GMOs in Agricultural Inputs Pose Risks to Organic, Non-GMO Farms, The
Organic & Non-GMO Report (May 2006), available at www.non-gmoreport.com.

¥ Common Mistakes Made by Organic Certification Applicants, Midwest Organic and Sustainable

Education Service (September 2006), available at
www.mosesorganic.org/factsheets/commonmistakes.html.

¥ 7 C.F.R. §205.237(a) (2007). For current regulations governing feed during the transition of a
herd of dairy animals to organic production, see 71 Fed. Reg. 32,803, 32807 (2007) (to be codified at
7 C.F.R. § 205.236(a)(2)(1)).

¥ Samples may be found in George Kuepper et al., Organic Livestock Documentation Forms

(2003), available at www.attra.ncat.org.

% Samples may be found in George Kuepper, et al., Organic Livestock Documentation Forms at

2L and 2S (2003), available at www.attra.ncat.org.

' 7 C.F.R. §205.105(e) (2007). For a discussion of the reasoning behind the exception, see 65 Fed.
Reg. 80,548, 80,554 (2000) (prefatory comments).
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Farmers may use a variety of means to monitor for crop contamination. For example,
they may use visual observation (of their own fields, buffers, and adjoining land),
residue analysis, photographs, data about wind direction and speed, and GMO testing.”
Organic farmers are not specifically required to test seeds or crops for GMOs. However,
many organic farmers do perform tests in anticipation of review by their certifier, or
because of buyer requirements. Farmers may test seeds before they plant them, or they
may test crops either before or after they harvest them. Some experts recommend that
farmers use an ISO-accredited laboratory for the tests.” If testing is a part of the organic
plan, it will also be important to address how representative samples will be obtained. **

D. Recordkeeping

The fourth element of an organic system plan is a description of the recordkeeping
system implemented. An organic farm must maintain records concerning production,
harvesting, and handling of agricultural products sold, labeled, or represented as “100
percent organic,” “organic,” or “made with organic (specified ingredients or food
group(s)).”” The records must meet all of the following requirements:*

e Be adapted to the certified operation’s particular business;

o Fully disclose all activities and transactions of the certified operation in sufficient
detail as to be readily understood and audited;

o Be maintained for at least five years; and
o Be sufficient to demonstrate compliance with OFPA and the NOP regulations.

Detailed and well-organized records regarding an organic farmer’s efforts to avoid GMO
contamination, as well as records of any GMO contamination events that do occur, may
be crucial to establishing the farmer’s legal rights and responsibilities.”

The preambile to the final rule included a lengthy list of examples of records that might
be used to demonstrate compliance with organic requirements.”® As noted above, the

92

George Kuepper, Holly Born, and Lance Gegner, Organic System Plan (OSP) Templates for
Certifiers at 13 (2007), available at www.attra.ncat.org.

% The 2006 Non-GMO Sourcebook at 73 (2006). The Grain Inspection Packers and Stockyards
Administration offers a voluntary Proficiency Program to improve the reliability of testing for GMOs
in grains and oilseeds. For more information, see GIPSA Directive 9181.3 (Feb. 7, 2002), available at
archive.gipsa.usda.gov/reference-library/directives/9181-3.pdf.

% Jason Koenfal and Lawrence Busch, Survey Finds Standards, Testing, IP, and Certification

Critical for Non-GMO Production, The Organic & Non-GMO Report (October 2006).
» 7C.F.R. §205.103(a) (2007).
% 7 C.F.R.§205.103(b) (2007).

97

For helpful suggestions on recordkeeping with respect to GMOs, see Jim Riddle, A Plan for Co-
Existence: Best Management Practices for Producers of GMO and non-GMO Crops (January 2004),
available at www.misa.umn.edu/vd/GMOlegal-21_web.pdf.
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application provided by most certifying agents will assist with recordkeeping. Also,
numerous publications from ATTRA may also be helpful in complying with
recordkeeping obligations.” In the end, farmers must use their own judgment about
which recordkeeping system to use to demonstrate organic compliance on their farming
operation, with the approval of their certifying agent.'”

The certified operation must make records of its organic practices available for
inspection and copying during normal business hours by the certifier, USDA, and the
state organic program, if applicable.'”

% The examples of records identified in the preamble to the final rule include: application and

supporting documents for certification; organic system plan and supporting documents; purchased
inputs, including seeds, transplants, livestock, and substances (fertilizers, pesticides, and veterinary
biologics consistent with the livestock provisions), cash purchase receipts, receiving manifests (bills
of lading), receiving tickets, and purchase invoices; field records (planting, inputs, cultivation, and
harvest); storage records (bin register, cooler log); livestock records, including feed (cash purchase
receipts, receiving manifests (bills of lading), receiving tickets, purchase invoices, copies of grower
certificates), breeding records (calendar, chart, notebook, veterinary documents), purchased animals
documentation (cash purchase receipts, receiving manifests (bills of lading), receiving tickets,
purchase invoices, copies of grower certificates), herd health records (calendar, notebook, card file,
veterinary records), and input records (cash purchase receipts, written records, labels); producer
invoice; producer contract; receiving manifests (bills of lading); transaction certificate; producer
certificate; handler certificate; weigh tickets, receipts, and tags; receiving tickets; cash purchase
receipts; raw product inventory reports and records; finished product inventory reports and records;
daily inventories by lot; records as to reconditioning, shrinkage, and dumping; production reports and
records; shipping reports; shipping manifests (bills of lading); paid freight and other bills; car
manifests; broker’s contracts; broker’s statements; warehouse receipts; inspection certificates; residue
testing reports; soil and water testing reports; cash receipt journals; general ledgers and supporting
documents; sales journals; accounts payable journals; accounts receivable journals; cash disbursement
journals; purchase invoices; purchase journals; receiving tickets; producer and handler contracts; cash
sales receipts; cash purchase journals; sales invoices, statements, journals, tickets, and receipts;
account sales invoices; ledgers; financial statements; bank statements; records of deposit; canceled
checks; check stubs; cash receipts; tax returns; accountant’s or other work papers; agreements;
contracts; purchase orders; confirmations and memorandums of sales; computer data; computer
printouts; and compilations of data from the foregoing. 65 Fed. Reg. 80,548, 80,553 (2000) (prefatory
comments).

% ATTRA publications relating specifically to organic production may be found at

http://attra.ncat.org/organic.html. See, for example, George Kuepper, Holly Born, and Lance Gegner,
Organic System Plan (OSP) Templates for Certifiers at 18 (2007), available at www.attra.ncat.org.

1% 65 Fed. Reg. 80,548, 80,556 (2000) (prefatory comments).
7 CF.R. §205.103(c) (2007).

Page 22 © 2007 Farmers’ Legal Action Group, Inc.




E. Management and Physical Barriers to Prevent Contamination

The fifth element of an organic system plan is a description of the management practices
and physical barriers established to prevent commingling of organic and nonorganic
products on a split operation and to prevent contact of organic production operations and
products with prohibited substances. “Commingling” means physical contact between
unpackaged organically produced and nonorganically produced agricultural products
during production, processing, transportation, storage, or handling.'”” The preamble to
the final rule indicates that this provision was intended primarily to address split
operations, but the provision in OFPA that it is based upon refers to certification of
entire farms as well as specific fields.'” In any case, the requirement to prevent contact
and commingling between organic farming operations and GMOs certainly applies to
both split operations and exclusively organic farms, whether under this element of the
organic system plan or the first element of the plan.

1. Split Operations Must Meet Certain Conditions

Special challenges are posed for farmers with “split operations,” that is, farming
operations that produce or handle both organic and nonorganic agricultural
products.'™ Another term used is “parallel production.” Parallel production refers to
growing the same crops conventionally or in transition to organic, as well as
certified organic.'” Specific fields of a split operation farm may be certified organic
if all three of the following conditions are met:

(a) the area to be certified has distinct, defined boundaries and buffer zones
separating the land being operated organically from land that is not being
operated organically;'*

(b) the farm operators maintain records of all organic operations separate from
records relating to other operations and make such records (organic and
nonorganic) available for inspection;'” and

(c) physical facilities, machinery, and management practices are established to
prevent the possibility of mixing organic and nonorganic products or a

1927 C.F.R. §205.2, “Commingling” (2007). There is an exception for the manufacture of a multi-

ingredient product containing both types of ingredients.

1% 65 Fed. Reg. 80,548, 80,559, 80,562 (2000) (prefatory comments). 7 U.S.C. § 6506(b)(1).
1% 7 C.F.R. §205.2, “Split operation” (2007).

195 See George Kuepper, Holly Born, and Lance Gegner, Organic System Plan (OSP) Templates for
Certifiers at 13 (2007), available at www.attra.ncat.org.

% See 7 C.E.R. § 205.201(a)(5) (2007).

7 See 7 C.F.R. § 205.103(b)(1) and (2) (2007).
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penetration of prohibited chemicals or other substances on the certified
area.'"

Farmers should discuss with their certifiers the documentation needed in the organic
plan, as well as records to be maintained throughout the year, to demonstrate that all
required conditions are met for their split operation.'”

2. Use of Buffer Zones Required

As discussed above, organic farm land must have distinct, defined boundaries and
buffer zones, such as runoff diversions, to prevent the unintended application of a
prohibited substance to the crop or contact with a prohibited substance applied to
adjoining land that is not under organic management.'"’ This rule applies both to
entire farms and to fields farmed organically as part of a split operation.

The NOP regulations do not specify precisely what is required to prevent unintended
application of GMOs. For example, the regulatory definition of “buffer zone” states
that a buffer zone is

An area located between a certified production operation or portion of
a production operation and an adjacent land area that is not maintained
under organic management. A buffer zone must be sufficient in size or
other features ([for example], windbreaks or a diversion ditch) to
prevent the possibility of unintended contact by prohibited substances
applied to adjacent land areas with an area that is part of a certified
operation.'"!

In general, when developing buffer zones and other measures to prevent
contamination of organic crops, organic farmers should strive to develop an organic
system plan that takes into account site-specific conditions (such as presence of
GMO crops nearby, prevailing winds, and length of growing season), and should
then seek the written approval of their certifying agents. Farmers should discuss
with their certifiers the documentation needed in the organic plan to demonstrate
that adequate buffer zones are present in the farming operation, and that the harvest
from the buffer zone is kept separate from the organic crop.'"

1% See 7 C.F.R. § 205.201(a)(5) (2007).

199 See samples in George Kuepper and Lisa Cone, Organic Field Crops Documentation Forms at

1B (2003), available at www .attra.ncat.org. For a sample recordkeeping format for greenhouses, see
George Kuepper, Holly Born, and Lance Gegner, Organic System Plan (OSP) Templates for
Certifiers at 4 (2007).

107 C.F.R. § 205.202(c) (2007).
7 C.F.R. § 205.2, “Buffer zone” (2007).

"> See a sample “Adjoining Land Use” record in George Kuepper, Holly Born, and Lance Gegner,

Organic System Plan (OSP) Templates for Certifiers at 13 (2007), available at www.attra.ncat.org.
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To the extent that buffer zones provide conservation benefits, such as wildlife
habitat and prevention of soil erosion, organic farmers and farmers transitioning to
organic farming methods may be eligible to receive assistance from federal
conservation programs—such as the Conservation Security Program,'” the
Environmental Quality Incentives Program,'* and the Wildlife Habitat Incentives
Program'">—to establish and maintain the buffer zones.

3. Current Status of Alfalfa and GMOs

Alfalfa is an important crop for organic crop and livestock producers, whether in
pasture or mechanically harvested. Organic farmers who have heard recent legal
news regarding GMO alfalfa may have questions about how it affects their
responsibilities under the NOP regulations.

The Animal and Plant Health Inspection Service (APHIS) within USDA has
authority to regulate the introduction and dissemination of plant pests, including
organisms and products altered or produced through genetic engineering that are
plant pests or are believed to be plant pests.''® Monsanto submitted a petition to
APHIS seeking a determination that Roundup Ready alfalfa does not present a plant
pest risk, and therefore could be deregulated. In June, 2005, APHIS approved
Monsanto’s petition for deregulation of Roundup Ready alfalfa. A group of alfalfa
farmers, family farm organizations, and consumer organizations challenged
APHIS’s decision to deregulate Roundup Ready without first conducting an
environmental impact study (EIS)."” In the lawsuit, APHIS asserted that the NOP
regulations placed the burden to avoid contamination of organic crops upon organic
farmers, and the presence of contamination would not “necessarily” constitute a
violation of the NOP regulations.'®

See a sample “Adjoining Land Use Verification” form for neighbors who do not plant GMOs in
George Kuepper, et al., Forms, Documents, and Sample Letters for Organic Producers at 5 (2005).
See a sample “Buffer Zone Harvest Record for Organic Operations” in George Kuepper and Lisa
Cone, Organic Field Crops Documentation Forms at 1H (2003).

37 C.F.R. pt. 1469 (2007).

47 C.F.R. pt. 1466 (2007). See also, FLAG’s Is Your Farm EQIPed for Conservation?: A
Farmers’ Guide to the Environmental Quality Incentives Program, available at www.flaginc.org.

57 C.F.R. pt. 636 (2007).

"¢ Plant Protection Act, 7 U.S.C. § 7701 et seq.; 7 C.F.R. pt. 340 (2007). A plant pest is any
organisms which can directly or indirectly injure or cause disease or damage in or to any plants or
plant parts, or any processed, manufactured, or other products of plants.7 C.F.R. § 340.1, “Plant pest”
(2007). APHIS also has authority to regulate noxious weeds.

" Geertson Seed Farms v. Johanns, 2007 U.S. Dist. LEXIS 14533 (N.D. Cal. 2007).
"8 Geertson Seed Farms v. Johanns, 2007 U.S. Dist. LEXIS 14533 at * 16 (N.D. Cal. 2007).
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The judge ruled that the deregulation decision was improper, stating, “First, the
statement itself is equivocal; even APHIS is uncertain whether farmers can still label
their products organic under the federal government’s organic standards.”'"’ The
judge ruled that the threat to the organic farmers’ choice not to grow or feed to their
livestock genetically engineered alfalfa was an important concern which warranted
an EIS."® An appeal of the judge’s decision has been filed, but until the court of
appeals rules, no more Roundup Ready alfalfa may be planted."'

The court directed APHIS to take additional steps to reduce the risk of
contamination for organic farmers and other alfalfa producers who choose not to use
GMOs.'” APHIS has created a page on its Web site that organic farmers may visit
for general information about Roundup Ready alfalfa.'* Or organic farmers may
contact APHIS using a toll-free number, 1-866-724-6408. In order to receive
information about Roundup Ready alfalfa planted near their farms or fields, callers
must currently plant non-GMO alfalfa or plan to do so. Callers must also provide
either the latitude and longitude coordinates or the mailing address of their farm or
field where their alfalfa is or will be grown. APHIS will provide callers with the
distance from the property they identify to the nearest five fields in the same or
adjacent counties that have been planted with Roundup Ready seed, as that
information has been provided to APHIS by dealers, distributors, and producers of
Roundup Ready alfalfa. Callers will apparently not be given precise identifying
information about the location of the Roundup Ready alfalfa plantings.

It is unclear what organic farmers are expected to do with the information if they
learn of nearby plantings of GMO alfalfa.'”* Certainly, organic alfalfa seed and hay
producers must continue to comply with the NOP regulations and their organic
system plans. As with all difficult questions in organic certification, organic alfalfa
seed and hay producers are encouraged to communicate with their certifiers
regarding any questions they may have.

""" Geertson Seed Farms v. Johanns, 2007 U.S. Dist. LEXIS 14533 at * 20 (N.D. Cal. 2007).
120 Geertson Seed Farms v. Johanns, 2007 U.S. Dist. LEXIS 14533 at * 21-28 (N.D. Cal. 2007).

21 Geertson Farms, Inc. v. Johanns, 2007 U.S. Dist. LEXIS 32701 at * 11 (N.D. Cal. 2007)
(enjoining further planting of Roundup Ready alfalfa as of March 30, 2007).

122 Geertson Farms, Inc. v. Johanns, 2007 U.S. Dist. LEXIS 48383 (N.D. Cal. 2007).
' http://www.aphis.usda.gov/biotechnology/alfalfa.shtml. See also 72 Fed. Reg. 43,222 (2007).

124

The case illustrates the paradox for organic farmers. The NOP regulations may not go beyond the
scope of OFPA, and thus lack authority to regulate use of GMOs by farmers not seeking organic
certification. But other federal agencies, such as APHIS and EPA, have viewed the NOP regulations
as placing the burden to avoid contamination on organic farmers and excusing them from the need to
act to prevent contamination of organic crops.
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4. Harvest and Post-Harvest Practices

In an organic system plan, farmers must identify the steps that will be taken to
prevent contamination when they harvest, store, and transport their organic
agricultural products.'”

a. Equipment

Some experts have argued that seed contamination through accidental mixing in
machinery is a bigger risk than pollen drift."”® Organic farmers should document
their procedures to ensure that organic and nonorganic crops do not commingle
in equipment, particularly if the equipment used to harvest the crop is not
owned by the farmer.'”” Most farmers establish and describe procedures for
cleaning the equipment before each use.

b. Storage

Organic farmers must also ensure the organic integrity of packaging materials,
storage containers, bins, bags, and containers.'?® Practices and procedures to
prevent contact between organic products and nonorganic products should be
documented in the organic system plan.'” Storage units previously used for
nonorganic crops, including GMO crops, must be thoroughly emptied and
cleaned prior to use for organic crop storage. A storage unit register should be
established to document use of the facility. Records should be maintained of
storage unit cleaning, either on the storage unit register or on a separate
cleaning report.

c¢. Transportation

Organic farmers who are responsible for transporting their agricultural products
must take steps to prevent commingling during transport, and should document

1257 C.F.R. § 205.270(c)(1) (2007).

126 See Dale Monson, GMOs in Agricultural Inputs Pose Risks to Organic, Non-GMO Farms, The
Organic & Non-GMO Report (May 2006), available at www.non-gmoreport.com. Dale Monson
quotes Mary-Howell Martens, an organic farmer and feed mill operator in New York.

127

George Kuepper, Holly Born, and Lance Gegner, Organic System Plan (OSP) Templates for
Certifiers at 14-15 (2007), available at www.attra.ncat.org; George Kuepper and Lisa Cone, Organic
Field Crops Documentation Forms at 1P and 1Q (2003).

%7 C.F.R. § 205.272 (2007).

129

George Kuepper, Holly Born, and Lance Gegner, Organic System Plan (OSP) Templates for
Certifiers (2007) at 15-16, available at www.attra.ncat.org; George Kuepper and Lisa Cone, Organic
Field Crops Documentation Forms (2003) at 1H-10.
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these steps in the organic plan."” Transport units, such as trucks, trailers, and
shipping containers, previously used for shipping nonorganic crops, including
GMO crops, must be thoroughly emptied and cleaned prior to use to transport
organic crops and products. Records should be maintained of transport unit
cleaning, either on the bill of lading or on a separate cleaning report, such as a
clean truck affidavit.

5. Alerting Others to Organic Status May Reduce Risk

As a practical matter, one step that farmers can take to substantially reduce the risk
of contamination is communicating with nearby farming operations about their
organic production practices. This communication can take a variety of forms, from
letters sent to the neighboring farms to signs posted at farm boundary lines. What is
a neighboring farm for these purposes may depend upon the crop that the organic
farm is trying to protect from contamination, how likely that crop is to cross-
pollinate, how far the crop’s pollen is likely to travel, and the amount and direction
of wind in the area. These efforts should be documented in the organic system
plan.”' Copies of letters sent to neighbors should be retained. Sending a letter return
receipt requested can provide evidence of the notice provided.

F. Other Information Required by the Certifying Agent

The sixth element of an organic system plan is any additional information deemed
necessary by the certifying agent to evaluate the farmer’s compliance with the
regulations. This may include information related to unique or unusual aspects of a
particular farming operation.

II1. Process When Certifying Agents Find a Violation of Organic Requirements,
Including Violations Related to Use of Excluded Methods or Presence of GMOs

As noted above, certifying agents have the authority to make organic certification decisions.
Certifying agents may grant or deny organic certification to those who apply. Certifying
agents or USDA may propose to suspend or revoke organic certification. Certifying agents
and USDA must follow certain procedures when they believe a farmer is not in compliance
with organic requirements.

130

George Kuepper, Holly Born, and Lance Gegner, Organic System Plan (OSP) Templates for
Certifiers (2007) at 17, available at www .attra.ncat.org; George Kuepper et al., Forms, Documents,
and Sample Letters for Organic Producers (2005) at 7.

Bl See a sample “Adjoining Land Use” record in George Kuepper, Holly Born, and Lance Gegner,

Organic System Plan (OSP) Templates for Certifiers (2007) at 13, available at www.attra.ncat.org.
See a sample “Adjoining Land Use Verification” form for neighbors who do not plant GMOs in
George Kuepper et al., Forms, Documents, and Sample Letters for Organic Producers at 5 (2005).
See a sample “Buffer Zone Harvest Record for Organic Operations” in George Kuepper and Lisa
Cone, Organic Field Crops Documentation Forms at 1H (2003).
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A. Process for New Certification Applicants

When a farmer applies for organic certification, the certifying agent reviews the
application, including the organic system plan, and conducts an on-site inspection.'*

If the certifying agent concludes that the farmer is not able to comply or is not in
compliance with organic requirements, the certifying agent will issue a notice of
noncompliance.”® For example, a notice of noncompliance might be issued if the organic
system plan does not include all required elements, or fails to address the risk of
contamination by GMOs.

The farmer has the opportunity to “rebut or correct” the notice of noncompliance."* That
is, the farmer may offer written information to show that the certifying agent has made a
mistake about the farming operation. Or the farmer may submit a written description of
the corrective action taken, along with any needed supporting documentation, to the
same certifying agent. In the alternative, the farmer may apply to a different certifying
agent, but the farmer must reveal all identified noncompliances, along with evidence of
corrective actions taken.

If the certifying agent concludes that the farmer’s corrective action or rebuttal
demonstrates that the farmer now meets organic requirements, the certifying agent will
grant organic certification.'® If the certifying agent concludes that the farmer still does
not meet organic standards, the certifying agent will issue a written notice of denial of
certification.

A certifier’s written denial of certification must state the reason(s) for denial and must
inform the farmer of the rights to apply again for organic certification, request mediation,
and appeal."*® Appeal rights under the NOP are discussed in the next section of these
materials.

B. Process for Certified Organic Farm

Once a farm has been certified organic, the farmer has a duty to submit updates to the
certifying agent once a year. The updates must describe any changes made to the organic
system plan during the previous year."””” The update must also describe any changes to
the organic system plan intended for the coming year. After receiving the update, the
certifying agent must complete another on-site inspection.”* In addition to the required

132

133

134

135

136

137

138

7 C.F.R. §§ 205.402, 205.403 (2007).
7 C.F.R. § 205.405(a) (2007).

7 C.F.R. § 205.405(b) (2007).

7 C.F.R. § 205.405(c) (2007).

7 C.F.R. § 205.405(d) (2007).

7 C.F.R. § 205.406(a)(1) (2007).

7 C.F.R. § 205.406(b) (2007).
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annual on-site inspection which is arranged with the farmer, the certifying agent has the
discretion to conduct additional inspections, which may be announced or
unannounced.” The certifying agent will send a copy of the on-site inspection report and
any test results to the inspected farm.'*

1. Notice of Noncompliance

If the certifying agent concludes, based on the on-site inspection and other
information, that a certified organic farm is not complying with organic
requirements, the certifying agent shall provide a written notice of noncompliance.'*'
For example, the certifying agent might issue a notice of noncompliance if the
organic plan was insufficient to ensure compliance with NOP requirements, or if the
farmer failed to follow the organic plan, or the farmer failed to document how the
organic plan was followed.'* The notice of noncompliance must provide a
description of each point of noncompliance, the facts that form the basis for each
point of noncompliance, and the date by which the farmer must rebut or correct each
noncompliance and submit supporting documentation of corrective action taken.'* If
the certifying agent concludes that the farmer has demonstrated that each point of
noncompliance is resolved, the certifying agent shall send the farmer a notice of
noncompliance resolution.'*

2. Notice of Proposed Suspension or Revocation

When rebuttal is not accepted by the certifying agent or correction of the
noncompliance is not completed by the date provided by the certifying agent, the
certifying agent shall send the certified operation a written notice of proposed
suspension or revocation of certification. This may apply to the entire farming
operation or to a portion of the operation.'”® For example, a certifying agent might
limit a notice of proposed suspension or revocation to a particular field, if the farmer
failed to maintain a buffer on that field, but could document that buffers had been
maintained on other fields. An organic plan that was written and implemented with

1397 C.F.R. § 205.403(a)(2)(iii) (2007).
407 C.F.R. § 205.403(e)(2) (2007).
417 C.F.R. §§ 205.406(c), 205.662 (2007).

142 USDA has stated that if an approved buffer zone fails to prevent GMO contamination, the

certifier and farmer should re-evaluate the buffer zone and other preventive measures in the plan to
ensure improved integrity and performance in the future. However, USDA has also stated that buffer
zones need not be designed to attempt to achieve a zero tolerance for prohibited substances.
www.ams.usda.gov/nop/Q&A.html.

47 C.F.R. § 205.662(a) (2007).
47 C.F.R. § 205.662(b) (2007).
1457 C.F.R. § 205.662(c) (2007).
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care may help the farmer and certifier to pinpoint the location of the violation, and
thus to limit any de-certification to the affected fields.

The notification of proposed suspension or revocation will state all of the
following:'*

e  The reasons for the proposed suspension or revocation;
e The proposed effective date of the suspension or revocation;

e The impact of a suspension or revocation on the farmer’s future eligibility
for certification;

e The farmer’s right to request mediation; and
e The farmer’s right to file an appeal.

USDA will suspend or revoke the license if (1) the farmer does not appeal the
proposed suspension or revocation by the appeal deadline, or (2) the farmer is
unsuccessful in the appeal.'’ Appeal rights under the NOP are discussed in the next
section of these materials. Farmers may not sell their agricultural products as
“organic” after their certification has been suspended or revoked.

3. Civil Penalties

In addition to suspension or revocation, any certified operation that knowingly sells
or labels a product as organic, except in accordance with organic requirements, is
subject to a civil penalty of not more than $10,000 per violation.'** For example,
selling products as “organic” after one’s organic certification was revoked would
put a farmer at risk of having to pay a civil penalty.

4. Unresolved Question: Effect on Certification Status of the Affected Crop
When Used an Input

It is clear that if a farmer has been found to have used excluded methods, in
violation of NOP requirements, after exhausting all appeal rights, it is unlawful for
the farmer to sell agricultural products as organic.'* When the presence of GMOs is
detected, but the farmer has been found not to have violated the NOP requirements,
it would seem that it is lawful for the farmer to sell the agricultural products as
organic.

The analysis can become more difficult as layers are added. For example, a farmer
who experiences GMO drift onto forage crops, but who took adequate measures to
prevent the unintended presence of GMOs, could sell the forage crops as organic.
But if an organic livestock producer purchased the certified organic forage crops

1467 C.F.R. § 205.662(c) (2007).
477 C.F.R. § 205.681(c) (2007).
457 C.F.R. § 205.662(g)(1) (2007).
1497 C.F.R. § 205.300(a) (2007).
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knowing that GMOs had been detected, would the livestock producer have “used”
excluded methods if the producer then fed them to livestock? Certifying agents,
farmers, and USDA continue to grapple with these unresolved questions. If the
livestock producer’s certifier concluded that the livestock producer’s use of the feed
was not in compliance with NOP regulations, the livestock producer would be
entitled to the procedural rights described above. Farmers should contact their
certifiers for further guidance.

5. Unresolved Questions: Effect on Certification Status of the Affected Land

It is similarly difficult to know for certain whether the unintended presence of
GMOs requires a new three-year transition period for organic farmland. As
discussed above, organic farmland must (1) have had no prohibited substances
applied to it for a period of 3 years immediately preceding harvest of the crop; and
(2) have distinct, defined boundaries and buffer zones to prevent the unintended
application of a prohibited substance to the crop."

Unfortunately, the NOP regulations do not define “application” of prohibited
substances, nor do they define “use” of excluded methods. For example, if a farmer
begins to transition to organic production on land where GMO crops were
previously grown, have GMOs been “applied” within the meaning of the NOP
regulations, if a volunteer GMO plant is found on the land in transition? Must the
three-year transition period be started over? May a certifier require a farmer to
repeat the three-year transition process apart from the suspension or revocation
process?

Again, certifying agents, farmers, and USDA continue to grapple with these
questions.”' If an organic farmer’s certifier were to conclude that the farmer was not
in compliance with NOP regulations and the land must repeat the three-year
transition period, the farmer would be entitled to the procedural rights described
above. Farmers should contact their certifiers for further guidance.

IV. Appeal Rights Related to Organic Certification

Farmers may seek to enter into mediation with their certifiers for any disputes.'** Mediation is
especially useful to clear up any misunderstandings. A certifying agent may not reach any

1507 C.F.R. § 205.202 (2007).

B Campbell v. Ag Finder Iowa Nebraska, 2004 Iowa App. LEXIS 531 (Iowa Ct. App. 2004)
(unpublished). The case indicates that the presence of GMOs in a 1997 soybean crop precluded a
farmer from obtaining organic certification from a private certifier in 1998, presumably because of a
perceived need to begin the three-year transition period over again. However, because the case was
decided before the NOP regulations took effect, it provides little insight into what would happen in
such a case today.

127 C.F.R. § 205.663 (2007).
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agreement in mediation which would allow a certified operation to violate the NOP
requirements.

If mediation is unsuccessful, or if the certifier does not agree to mediate, the farmer may file
an administrative appeal with USDA. OFPA states that any person may appeal a decision
(whether made by a certifier, USDA, or a state organic program) that adversely affects that
person or that is inconsistent with the requirements of OFPA and the NOP regulations.'” The
NOP regulations state that farmers may appeal to the Administrator of USDA’s Agricultural
Marketing Service when their application for certification is denied, or when they receive a
notice of proposed suspension or revocation of organic certification.'**

In the regulations, sections 206.680 and 205.681 describe the appeals process available to
farmers. An appeal request must include a copy of the adverse decision and a statement of the
farmer’s reasons for believing that the adverse decision was improper or inconsistent with
NOP regulations, policies, or procedures. An appeal of a noncompliance decision or notice of
proposed suspension or revocation of suspension must be filed within the time period
provided in the letter of notification or within 30 days from receipt of the notification by the
farmer, whichever occurs later. The appeal will be considered “filed” on the date received by
the Administrator.'” In California and Utah, the only two states with approved state organic
programs, the appeal must be filed with the state, rather than USDA."*

A farmer who wishes to appeal a decision of the Administrator may seek further review by an
Administrative Law Judge within USDA and the USDA Judicial Officer."”” Finally, the
farmer may seek review in federal court.

Details of Appeals Under the NOP Regulations

An appeal of a noncompliance decision must be filed within the time
period provided in the notice from the certifier, or within 30 days form
receipt of the notice, whichever is later. The appeal will be considered
filed on the date received by the AMS Administrator. Appeals to the
Administrator must be filed in writing and addressed to Administrator,
USDA, AMS, c/o NOP Appeals Staff, Stop 0203, Room 302-Annex,
1400 Independence Avenue, SW, Washington DC 20250-0203.

I8 7U.8.C. § 6520.
147 C.F.R. §§ 205.680, 205.681 (2007).
157 C.F.R. § 205.681(d).

1% A state organic program is approved by USDA to implement the requirements of the NOP as

well as additional guidelines chosen by the state. 7 C.F.R. § 205.2, “State organic program (SOP)”
(2007); 7 U.S.C. § 6506(c). A state that acts as an accredited certifying agent within the NOP has not
established a state organic program.

17 7 C.F.R. § 205.681(a)(2) (2007); 7 C.F.R. §§ 1.131 et seq. (2007).
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V. Contracts for the Sale of Organic Goods

For an organic farmer whose crop tests positive for the presence of GMOs, potential loss of
organic certification is not the only concern to be addressed.

A. “Organic” Goods versus “GMO-Free” Goods

Organic farmers may be asked by potential buyers to provide goods that are certified
organic, or buyers may ask organic farmers to supply goods that meet additional criteria.
For example, a buyer may wish to advertise that its goods are “GMO Free.” Organic
farmers and handlers may use terms such as “GMO Free,” in addition to the organic
label, as long as the terms are truthful and are not used as a replacement for the term
“organic.”"*® Organic farmers should give careful thought to their farming operation, and
their ability to meet the additional criteria sought by the buyer, before entering into any
such agreements.

B. Negotiating the Contract

Before deciding whether to agree to supply “GMO free” goods or risk losing a sale,
organic farmers may want to ask for more information from the potential buyer. There
may be more room to negotiate than is apparent at first. Once a farmer and buyer sign a
contract, both parties are bound by it. Of course, both parties may agree to change the
contract at any time. If the parties reach agreement on any important points, they should
be sure to get them in writing and include them in the contract.

The first question to ask might be what is meant by “GMO free.” Would there be any
threshold or tolerance for the presence of some GMOs? Is the tolerance defined in a way
that can be measured? Discuss the procedure for taking samples and measuring for the
presence of GMOs. Will seeds be tested before planting? Will contamination be
measured before or after harvest? Will samples be taken at the farm, or after delivery to
the buyer? The contract should make it clear who is responsible for preventing
contamination during shipping. Farmers may also want to negotiate for a contract
provision that would excuse contamination caused by natural disasters or unusual
weather occurrences.

The contract should set out the timeframe within which the buyer must make a decision
on whether to accept the goods once delivered."” In general, a buyer must accept and pay
for the goods if they meet the requirements set forth in the contract, but the buyer may
reject the goods if they do not meet contract requirements. Perhaps the buyer would

8 65 Fed. Reg. 80,548, 80,585-80586 (2000) (prefatory comments).

% One judge has ruled that if a buyer does not find an organic crop acceptable due to the presence

of GMOs, then the buyer must reject the crop within a reasonable time. If the buyer does not reject the
crop within a reasonable time, then the buyer must fulfill its promises under the contract and purchase
the goods at the contract price. Campbell v. Ag Finder lowa Nebraska, 2004 lowa App. LEXIS 531
(Iowa Ct. App. 2004) (unpublished).
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agree to purchase all of the farmer’s goods that are certified organic, and to pay a higher
price for goods that have no GMO residue.

Finally, the contract should specify how any dispute that may arise will be resolved. Will
the parties go to mediation? Arbitration? State court? Federal court? If the farmer and
buyer are in different states, in which state’s courts and under which state’s laws will the
contract be interpreted?

C. Loss of Organic Certification May Result in Breach of Contract

If a farmer were to lose his or her organic certification, for any reason, the farmer could
be in breach of a sales contract to provide certified organic goods. Farmers may want to
negotiate a contract provision that would excuse them from performing their duty under
the contract to provide certified organic goods if their certification is suspended or
revoked. Otherwise, farmers could find themselves in the position of needing to purchase
organic goods in the marketplace for resale to their buyers in order to meet their
obligations under the contract.

D. Presence of GMOs and Breach of Contract

The effect of the presence of GMOs on contract performance by the farmer and the
buyer depends upon the terms of the contract.

1. If the Contract Calls for Delivery of Organic Goods

If the contract requires the farmer to deliver certified organic goods, and the farmer
retains organic certification and delivers certified organic goods, the presence of
GMOs alone would not be evidence of a breach of contract.'® Indeed, if the buyer
rejects the shipment due to the buyer’s perception that the presence of GMOs
renders the crop nonorganic, the buyer would arguably be in breach of contract, if
the contract contained no additional criteria for the crops.

2. If the Contract Calls for Delivery of GMO-Free Goods or Imposes a GMO
Tolerance

If the contract specified a tolerance level for GMOs or specified that the crop must
be GMO-free, then the presence of GMOs above the tolerance level places the
farmer at risk of breaching the contract, even if the farmer retains organic

1% Some buyers may require organic farmers to acquire a transaction certificate for each sale.

Transaction certificates are not addressed in the NOP regulations, but some certifying agents use them
to create a record of each sale of certified organic products in the year. See Jim Riddle and Lisa
Gulbranson, The Minnesota Guide to Organic Certification, (University of Minnesota, 2007) at 21,
available at http://www.misa.umn.edu/Misa Publications2.html. Farmers whose potential buyers
require transaction certificates should make certain their certifier will issue transaction certificates,
and then make sure they understand the certifier’s procedures for issuing transaction certificates,
including any fees charged. Farmers should take any fees for issuing transaction certificates into
account when negotiating prices for their crops.
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certification. A farmer who breaches a contract for the sale of goods may be forced
to pay damages to the buyer or to purchase goods that meet the contract standards
for re-sale to the buyer.

VI1. Potential Remedies for GMO Contamination

Organic farmers who suffer losses as a result of GMO contamination will likely seek to
recover some of those losses. But the options for seeking a remedy for losses in the
marketplace as a result of GMO contamination are limited.'"'

A. Private Lawsuit

Few farmers want to bring legal action against people in their community, such as
neighbors, custom harvesters, shippers, and seed suppliers. But if GMO contamination
causes serious economic harm to an organic farmer, the farmer might consider legal
action to recover for the harm.'®® The farmer may consider a variety of tort claims, such
as trespass, nuisance, negligence, and strict liability. These legal claims would likely
need to be brought in state court, and farmers would need to hire an attorney to represent
them. Some challenges organic farmers might need to overcome in bringing a private
lawsuit for GMO contamination include proving the source of the contamination and
paying the fees for the extensive residue testing likely needed. When a neighboring
farmer is the source of the GMO contamination, organic farmers might also need to
overcome laws in some states intended to shield farmers from lawsuits claiming the
farmer had created a nuisance, so-called “right to farm” laws.

B. Crop Insurance or Other Insurance

Crop insurance is increasingly available for organic crops.'” Federal crop insurance
policies, however, explicitly exclude coverage for losses due to application or drift of
“prohibited substances.”'* As discussed above, GMOs arguably are prohibited
substances under the NOP regulations. But whether GMO contamination is excluded
from crop insurance coverage because GMOs are considered a “prohibited substance,”

1" Some family farm organizations have advocated passage of laws that would assign liability for

GMO contamination to the manufacturer or patent-holder of the seed. Such a bill passed in both
legislative houses in Vermont in 2006, but was vetoed by the governor. Vermont Bill S.18 (2006).
The text of the bill can be found at www.ruralvermont.org.

192 The legal claims an organic farmer may have are discussed in David Moeller and Michael Sligh,

FARMERS’ GUIDE TO GMOS (2004), available at www.flaginc.org/topics/pubs/arts/
FGtoGMOs2004.pdf.

163

7 C.F.R. § 457.8, Common Crop Insurance Policy, “37. Organic Farming Practices” (2007);
Crop Revenue Coverage (CRC) Insurance Policy, “37. Organic Farming Practices” (Policy No. 05-
CRC-Basic).

1% 7 C.F.R. § 457.8, Common Crop Insurance Policy, “37. Organic Farming Practices” (2007);
Crop Revenue Coverage (CRC) Insurance Policy, “37. Organic Farming Practices” (Policy No. 05-
CRC-Basic).
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or because GMO contamination is not listed as an insured cause of loss, the farmer will
generally not receive coverage for GMO contamination.

In order for organic farmers generally to receive federal crop insurance coverage for
genetic drift, there would need to be a change in the crop insurance regulations.

Research for this article did not reveal any other types of insurance covering the risk of
GMO drift for organic farmers, but it is possible that if there were demand for such a
product, it would be created.

C. Sale on the Organic or Conventional Market

If contamination by GMOs makes a farmer’s crop fail to conform with contract
requirements, the farmer may be able to find another buyer. Another organic buyer may
only require a crop that is certified organic. If no organic buyers can be found, the farmer
may sell the organic product on the conventional market. The farmer will likely receive a
lower price than on the organic market, but the crop would not be a total loss.

VII. Risk of Liability for Patent Infringement for Organic Farmers

Many organic farmers and potential organic farmers have likely heard of the case of Percy
Schmeiser, the Canadian organic farmer who neither purchased nor planted GMO seed, but
who discovered GMO canola on his farm, and who was sued by the manufacturer and patent-
holder of the GMO seed for patent violation.'” Research for this article has not revealed any
similar cases reported in the court system in the United States.

A full discussion of legal issues for organic farmers related to patents and GMOs is outside
the scope of this article. However, organic farmers should understand that infringement of a
utility patent may occur when a person makes, uses, offers to sell, or sells any patented
invention, including plants.'® Thus, it is possible that a patent-holder could argue that a
farmer infringed upon its patent, based upon the presence of GMOs in the farmer’s fields or
crops, even if the farmer never intended to use GMOs. Farmers who take the steps required
for organic certification will reduce, but not eliminate, their risk of involuntary possession of
GMOs.

Any organic farmer who is contacted by a patent-holder or manufacturer of GMOs about
possible patent infringement should contact an attorney immediately.'”’

1% For a discussion of the Schmeiser case, see Andrew Kimbrell and Joseph Mendelson,

MONSANTO VS. U.S. FARMERS at 38 (Center for Food Safety: 2005), available at
http://www.centerforfoodsafety.org.

166 35 U.S.C. §§ 271(a) and 154.

7" For a list of some attorneys who have represented farmers in GMO cases, see Andrew Kimbrell

and Joseph Mendelson, MONSANTO VS. U.S. FARMERS at 56 (Center for Food Safety: 2005),
available at http://www.centerforfoodsafety.org. Farmers may also want to consult David Moeller
and Michael Sligh, FARMERS’ GUIDE TO GMOS (2004), available at
www.flaginc.org/topics/pubs/arts/ FGtoGMOs2004.pdf.
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VIII. Conclusion

This article demonstrates that the prohibition on use of excluded methods in organic
production and handling can be challenging to interpret and apply.

Distilling the NOP regulations to their essentials, organic farmers will see that they:

e May not intentionally use excluded methods;

e  Must take reasonable steps to prevent unintended application of excluded methods,
by developing and implementing an organic system plan;

e May be subject to inspection and investigation if unintended application of excluded
methods occurs, or if the products of excluded methods are detected;

e May be found in compliance with organic requirements, even if GMOs are found,
because the presence of GMOs is not, in itself, a violation of organic requirements;

and

e Have the right to rebut or correct noncompliances, and to appeal denials and
proposed suspension or revocation of certification.

Farmers who address GMO issues throughout their organic system plan are more prepared to
prevent contamination and to document their efforts to avoid contamination, and thus retain

organic certification.
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