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01:29:07PM 1 PROCEEDINGS
UNI TED STATES DI STRI CT 01:20:07PM 2 COURTROOM DEPUTY: Please come to order and remain
FOR THE DI STRICT GF COLUMBI A 01:3205PM 3 seated.
01:32:19PM 4 MR. GILLETT: Good afternoon, your Honor.
ELQUI SE PEPI ON COBELL, et
al . 01:32:20PM 5 THE COURT: Good afternoon.
Plaintiffs, . Gvil Action 96-1285 orzz2em 6 MR. GILLETT: Government's next witness is Gary
v. Vshi ngt on c 01:32:25PM 7 Grippo.
DIRK KEMPTHCRIE, Secretary ‘f_"gggi)d?ry' June 18, 2008 orssm 8 THE COURT: All right.
Def endant s .. 01:32:39PM 9 COURTROOM DEPUTY: Please raise your right hand. Do
orazazem 10 you solemnly swear that the testimony you should give the Court
T RPT F TRIAL AFTE SESSI ON ovazasem 11 in the matter now on trial should be the truth, the whole truth,
BEFCRLE" ‘1I:E|I:E) S%BLD'ES%Q‘NE? ‘IJ?&ERTSO\I ozzerem 12 and nothing but the truth?
APPEARANCES : orazagem 13 THE WITNESS: Yes.
For the Plaintiffs: DENNI'S G NGOLD, ESQ. orazaoem 14 COURTROOM DEPUTY: Thank you. Please be seated, Mr.
Law Offices of Dennis G ngold
607 14th Street, oazaoem 15 Gillett.
N nth Floor
\zlgghlgggl ?.ZASD C. orazaoem 16 GARY GRIPPO, WITNESS FOR THE GOVERNMENT, SWORN
ELLIOTT H LEVITAS, ESQ. orazaoem 17 DIRECT EXAMINATION
WLLIAM E. DORRI'S, ESQ.
Ki | patrick Stockton, orazsiem 18 BY MR. GILLETT:
1100 Peachtree Street
Suite 2800 ozzsiem 19 Q. Good afternoon, Mr. Grippo.
Atlanta, GCeorgia
404-815- 6450 aasem 20 A, Good afternoon.
?EJIS:I[FN GU“ EEERESESQ ozseem 21 Q. Would you please give your full name for the Court and
Kil patrick Stockton,
607 14th Street, ouzzsrem 22 spell your last name?
Suite 900
Washi ngton, D.C. oaxsen 23 A, Gary Grippo, G-r-i-p-p-o.
202-585- 0053
oo 24 Q. Thank you. Are you employed by the United States Treasury
APPEARANCES con't. on next page.
orazosem 25 Department?
Jacqueline V. Sullivan, RPR Jacqueline M. Sullivan, RPR
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01:33:03PM 1 A. Yes, I am.
01:33:04PM 2 Q. And how long have you been employed with the Treasury
DAVID C. SMITH, ESQ.
DANIEL R. TAYLOR, JR., ESQ. oo 3 Department?
Kilpatrick Stockton, LLP .
1001 West Fourth Street ozsorem 4 A, Sixteen years.
3\{225(;82—325;’ North Carolina 27101 aasoem 5 Q. What position do you have currently hold?
01:33:12PM 6 A I'm currently the deputy assistant secretary for fiscal
For the Defendants: ROBERT E. KIRSCHMAN, JR., ESQ.
JOHN WARSHAWSKY, ESQ. 01:33:16PM 7 operations and policy.
J. CHRISTOPHER KOHN, ESQ. . .
U.S. Department of Justice omzem 8 Q. And how long have you been in that job?
JV'VJ'O%L StreethcW 20005 amzoew 9 Al Approximately one year.
ashington, D.C.
202-307-0010 omziem 10 Q. Could you please provide the Court a brief description of
JOHN STEMPLEWICZ, ESQ. orazzeem 11 the work you have done for Treasury up to the time of your
Senior Trial Attorney .
U.S. Department of Justice orzzaem 12 current position?
g_or_rl'"s_erf:i?' Litigation Branch aazaem 13 A, Prior to my current position for four years I was the
ivil Division
Ben Franklin Station otazzeem 14 assistant commissioner for federal finance at the Financial
P.O. Box 975
Washington, D.C. 20044 otazaoem 15 Management Service, the Bureau of the Treasury, where | was
202-307-1104 . . . .
orazam 16 responsible for the government's depository banking relation-
Court Reporter: offici i]éCQLiEII{'NE ’tvl SULLIVAN, RPR aasusev 17 ships and also for the government's collection deposit systems.
icial Court Reporter
U.S. Courthouse, Room 6720 orazaoem 18 Prior to that for about four years |1 was the chief architect of
333 Constitution Avenue, NW
Washington, D.C. 20001 orazseem 19 electronic commerce at the Financial Management Service where |
202-354-3187 . .
orazsrem 20 developed payment and collection and accounting systems for use
omorn 21 government-wide.
owozem 22 Q. Okay. And what do your current responsibilities involve?
ovasosem 23 A. 1 help oversee the two fiscal service bureaus, the
Proceedings reported by machine shorthand, transcript produced R . . .
by computger-air(;ed tran);cription ptp orasaeen 24 Financial Management Service and the Bureau of the Public Debt.
orasarem 25 I help establish and implement government-wide financial policy
Jacqueline M. Sullivan, RPR
Jacqueline M. Sullivan, RPR .
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01:34:21PM 1 cash management, credit management, debt collection, and related 01:37:28PM 1 also serve as the investment vehicle for the Treasury's
ovaszson 2 financial policies. And | have an office that reports to me ovaraem 2 operating cash, so they will take placements of cash from the
ovaszsn 3 that manages the cash position of the U.S. government on a daily ovarasn 3 Treasury, basically on an overnight basis as a government
osaen 4 basis. oaraen 4 investment.
oraeaen D Q. And in regard to your oversight function with the two ovaraeM D Q. And you mentioned that the TGA is held in the Federal
01:34:30PM 6 bureaus, Financial Management Service and Bureau of Public Debt, 01:37:46PM 6 Reserve Bank of New York. In that sense is the Federal Reserve
ovaearem [ could you give us an idea of the framework, the organizational Y § Bank of New York Treasury's banker?
wassrw 8 framework where you fit in on that? wasen 8 A, Yes.
ovassgon 9 A. Sure. The two fiscal service bureaus you mentioned report ovarsem 9 Q. Okay. And on the funds side, is it a fair statement that
porym— 0] to the fiscal assistant secretary. | work directly for the orasoorn 10 Treasury performs banking functions for the various agencies of
ovaesren 11 fiscal assistant secretary and help him in that office in ovssosen 11 the government?
ovasowem 12 overseeing the two bureaus. The fiscal assistant secretary ovasosm 1.2 A That's a fair statement.
ovasoen 13 reports up to the undersecretary for domestic finance. ovasosen 13 Q Do you know in general what Individual Indian Monies is?
oasoew 14 Q. 1 believe -- wwwew 14 A, 1doin general.
ovasoen 1D THE COURT: Of what? ovsesen 1D Q What is your understanding?
oraszew 16 THE WITNESS: Domestic finance. agsaew 16 A My understanding of Individual Indian Monies is there is an
ovssuen L7 MR. GILLETT: I'm sorry, your Honor. T N 4 1 guess what I'll call a federal program or set of statutes
orasssen 18 BY MR. GILLETT: ovaszerm 18 under which the federal government check revenues for individual
ovasserm 19 Q. You indicated you have responsibilities relating to ovasaorn 19 Indians, primarily from land use rights, and in turn disburses
oasssen 20 management of the cash of the United States. Could you briefly po—l ()] those monies to individual Indian beneficiaries.
p— | describe your responsibilities in that regard? p— Q. How would the term “cash" that you mentioned earlier relate
ovaszrom 22 A. My office manages the cash position of the government on a ovagarn 22 to 1IM?
ovasazen 23 day-to-day basis, as I said. So that means managing the amounts amsew 23 A.  Cash relates to 11M the same way that cash would relate to
ovasaren 24 in the TGA or Treasury general account, which would include ovassorn 24 any program or activity of the government. 1M cash would be
orasazon 2D forecasting the revenues that will come into the TGA, the orasoumn 2D deposited in the TGA and withdrawn from the TGA.
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ovssueem 1 expenditures we will make out of it, as well as investing any orasoem L Q. Generally what happens to cash deposited in the TGA?
ovassorm 2 excess operating cash that may not be needed in TGA for a given ovassem 2 A. Itis spent generally the same day to fund expenditures of
P day. ovaszon 3 the government.
ousssen 4 Q. In your particular position do the terms “cash" and "funds" osszen 4 Q. Approximately how much money goes through the TGA in a
ovsoen D have different meanings? oraaeM D given week?
wmem O A, Yes. wmaen O A, Well, in gross nominal terms, about $300 billion a week
S Q. Could you explain, please? P 4 would flow through the TGA in actual cash.
awsosrn 8 AL Well, "cash" refers to operating cash in a bank account ovasaon O Q. What do you mean by “gross hominal terms"?
ovgssoom 9 that is available to fund transactions to fund clearing P * | A. That's the total amount of dollars that would actually be
P 0] settlement of transactions through the banking system. "Funds" orasarew 10 credited to the TGA as deposits.
ovszen 11 represent amounts in accounts in a general ledger system: e Q. Does that include both receipts and disbursements?
01:36:25PM 12 assets, liabilities, appropriations, and other such amounts. 01:39:56PM 12 A. That would include both, yes, receipts and disbursements.
orasaorn 13 Q. Where does the U.S. Treasury keep its cash? ovassorn 1.3 Q. Does the TGA correlate to any particular fund on the funds
wwaen 14 A, We keep our cash in two basic places. One is in the ovaosen 14 side?
orasaoen 1D Treasury General Account or TGA, which is at the Federal Reserve ovacosen 1D A. No, it does not.
P} Bank of New York, and the other place we keep it is with ovavosrw 1O Q. Is cash ever set aside or frozen in the TGA?
ovsearem L7 Treasury tax and loan banks, commercial depositories. ovaosem L1 A. No.
ovassoom 1.8 Q. Now, we've heard New York testimony in this case about the ovaorzem 18 Q. If the TGA balance somehow went to zero and government
ovasssem 19 TGA. Could you give us a little bit more explanation about ovaozzew 19 spending suddenly came to a stop, would that affect balances in
oassorm 20 Treasury tax and loan accounts? awzem 20 the funds accounted for in the central accounting system?
ovaroen 21 A. Treasury tax and loan accounts are at commercial financial p—y A. 1t would have no impact on the balances in the general
ovaroson 22 institutions. They serve two purposes. One is to receive ovaoazm 22 ledger, no.
ovarsoem 23 deposits of federal taxes from corporations, which amounts for ovaoain 23 Q. Now, do your responsibilities also relate in any way to
ovaren 24 roughly $60 to $70 billion a year in collections flowing through ovavaorn 24 debt management for the United States?
ovarzaem 25 Treasury tax and loan banks, and Treasury tax and loan banks s 2D A, They do relate to debt management, yes.
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ovausem 1 Q. Are you familiar with how the United States government's ovasseem L BY MR. GILLETTE:
ovavaron 2 borrowing decisions are made? ovasszm 2 Q. Do you see on the screen there, Mr. Grippo, what's been
01:40:49PM 3 A. Yes, | am. 01:44:20PM 3 marked as DX 5027
ovavaorn 4 Q. Who is involved in that process? wauzew 4 AL Yes.
awwsen D A, Two offices primary: The Office of the Fiscal Assistant oraczem D Q. Are you familiar with that document?
ovaosw O Secretary and the Office of the Assistant Secretary For ovaszam O A. Yes, lam.
ovavoem 1 Financial Markets, primarily through suboffices. In one case ovacasem [ Q. I'm not going to ask you to read from that, but if you
ovaoen O there's an Office of Fiscal Projections and in the other case ovaszon O could just provide for the Court from your experience your
ovarosow 9 there's an Office of Debt Management and those two organizations ovasaen 9 understanding of how this regular and predictable strategy works
ovazzew 10 together make the borrowing decisions. ovassson 10 day-to-day.
ovarneen 11 Q. Is there a particular organizational name for the entity or ovasasen 11 A. Well, regular and predictable means that the timing and the
ovazzen 12 the group that makes those borrowing decisions? ovasseen 12 amount and the maturities of the securities we sell are stable,
wazew 13 A, We call it the financing group. ovassorn 13 they do not fluctuate up or down very much, they're transparent,
ovarzeen 14 Q. How many individuals are members of the financing group? ovasosen 14 meaning the market knows exactly how much we would expect to
aazen 1D AL Typically there would be eight people or eight individuals ovasorem 1D borrow and what securities over time. In order to provide the
wasw 16 who would sign-off on a borrowing decision. ovasew 16 market by which I mean organizations or individuals that are
ovavasen L7 Q. What does it mean to sign off on a borrowing decision? ovaseem L1 buying these securities, we'll have an idea of exactly what we
waeen 18 AL Literally we would in a finance group meeting pass around a ovassorn 18 intend to issue over time.
01:41:46PM 19 document that everyone initials to validate the amount borrowed. 01:45:24PM 19 MR. GILLETTE: Your Honor, | want to take a moment
ovazsorn 20 Q. Are the individuals in the financing group picked on the p—l ()] just to make sure everybody gets a hard copy of that exhibit.
p— | basis of the position they hold within the Treasury department? p— BY MR. GILLETTE:
ovazsson 22 A. Yes. It's a function of their position within the Office ovasoumn 22 Q. Does Treasury borrow even when substantial amounts of cash
ovazoen 23 of the Fiscal Assistant Secretary and the Office of the orasiorn 23 are on hand, for example, April when tax receipts are high?
01:42:03PM 24 Assistant Secretary For Financial Markets. 01:46:13PM 24 A. Yes, we do.
ovazoson 2D Q. Can you tell us when and how often decisions are made in ovassan 2D Q. And is that part of this strategy?
Jacqueline M. Sullivan, RPR Jacqueline M. Sullivan, RPR
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ovazioem 1 regard to the sale of securities by the Treasury? ovasaem L A. Itis absolutely a part of that strategy.
ovazsoom 2 A. There is essentially a two-step process. On a quarterly ovassom 2 Q. And in what sense?
ovazzen 3 basis we will project the cash and debt needs of the government PP A. The markets are expecting what we call a certainty of
I and prepare a financing plan for that quarter, so we may Y supply, and so even in a particular week when we have plenty of
ovazaem D conclude as an example we need in net marketable borrowing $50 ovasen D operating cash we are still borrowing and still supplying the
ovazaory O million over the next quarter to finance a deficit. We will, ovasaorm O market with regular and predictable debt issuance.
ovazaem [ based upon that amount, develop a specific financing plan with ovasuem [ Q. Approximately how long has that strategy been in place?
vz O specific securities and maturities. We will basically make that awwe 8 A, About thirty years.
ovazson 9 known to the public through press releases and other public ovasaor 9 Q. Are you at all familiar with the predecessor strategy?
ovazseew 10 statements, and once that quarterly plan, that baseline plan, is awsew 10 A, In general I'm familiar with it.
ovazozen 11 in place, we will on a weekly basis meet, the financing group ovasseem L1 Q. And in general how did that work?
ovasoorm 12 will meet, to validate the securities that would be issued that ovassorm 1.2 A. In general borrowing decisions would be made on a more
w13 week. Primarily not to change the plan that we came up with for ovarosn 13 tactical basis when there was a specifically-forecasted deficit
ovazeen 14 the quarter, but to make sure that for any upcoming low point in ovaroen 14 or cash need in the short-term and securities would be sold
ovazzoen 1D other cash balance financing is sufficient to make sure that ovarzen 1D specifically to finance that short-term deficit or amount, as
Po— 3] funding is available in the TGA. ovarszew 16 opposed to regular and predictable borrowing where we are
ovaszeen L7 Q. Is there a phrase that generally describes Treasury's debt ovarzzem L1 borrowing not based on the day-to-day or week-to-week or even
ovasaren 18 management strategy? ovarzeen 18 month-to-month variances of our cash positions, but we are
awwazew 19 A, The phrase typically used to describe the strategy is ovaraen 19 borrowing stable amounts over time to reflect sort of the
ovasaren 20 “regular and predictable." ovarason 20 long-term structural need to borrow.
p— | Q. And is that phrase well known in the government securities ovararem 21 Q. Does every dollar in the government's hands represent a
ovazason 22 market? ovaraom 22 dollar that the government does not have to borrow?
waen 23 A. 1 would say so, yes. w23 A, Not every dollar, no.
ovassen 24 MR. GILLETTE: Could we see Defense Exhibit 502, ovarason 24 Q. In relatively simple terms, in a relatively static
ovazsorn 2D please? ovarsien 2D environment, if the government outlays precisely equaled
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ovarsem 1 receipts, would it be fair to say that any reduction in ovsuoem L Q. Okay. Now, that's gross receipts, correct, that's before
ovarseom 2 receipts, no matter how small, would require some equivalent wstoew 2 disbursements are taken out in Column F?
wssosew 3 cash increase to cover outlays? asow 3 A.  Yes, that's what it looks like.
wsoew 4 A, Yes, that's how the equation would work. wstoew 4 Q. And after Column F we have G, the net of 101 million?
ovagnen D Q. Is the environment in which financial management for the wsew D A, 1 see that.
aswew O United States takes place either simple or static? ovszzem O Q. Now, focusing just on the 336.68 million, would projected
aween  ( A.  No, not at all. ovsiosem [ receipts at that level factor into the government's borrowing
ovagiorn O Q. For any given period of time, say, a fiscal year, how wstaoew 8 decisions?
ovagzson 9 likely would it be for the U.S. government outlays and receipts astaoen 9 Al Receipts on the order of $300 million would not really
asaen 10 to equal each other precisely? asizwew 10 factor -- would not factor into our borrowing decisions.
awaen 11 A, 1t would be extraordinarily unlikely for those two things ovsiaen 11 Q. Why not?
assaoew 12 to match precisely. assw 12 A.  Because the scale of the borrowing is such that marginal
ovagaen 13 Q. Can you give the Court a sense of total federal government wsow 13 amounts, let's say on a given day $500 million would not impact
ovasaaen 14 receipts for fiscal year 2007? wsisew 14 how much we borrow.
aaseen 1D A, Our budgetary receipts last fiscal year were about $2.6 asisew 1D Q. And this figure represents an annual receipts figure, that
aasseew 16 trillion. wsisom 1O is your understanding?
ovasseen L7 Q. Typically do outlays exceed receipts or receipts exceed wszew L7 A, Annual for 2007, yes.
ovasoorn 18 outlays? ovszoem 18 MR. GILLETTE: Could we see Defense Exhibit 503,
aasorn 19 AL Typically with outlays would be greater than receipts. ovszosem 19 please?
ovasoaem 20 Q. And that obviously creates a deficit situation, correct? wszosem 20 BY MR. GILLETTE:
wawoem 21 A, Correct. ovszoeem 21 Q. Does this document look familiar to you?
ovasosrn 22 Q. Allright. Do deficits generally necessitate borrowing to wszeen 22 A, Yes.
ovasn 23 cover outlays? ovsaze 23 Q. Could you describe what it is, please?
asssen 24 A, Yes. wszeew 24 A.  This is a document we use to track the daily cash position
ovassson 2D Q. What was the approximately total of U.S. government wszsen 2D Of the federal government, and this would be the primary
Jacqueline M. Sullivan, RPR Jacqueline M. Sullivan, RPR
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ovasoen 1 borrowings in fiscal year 2007? wszoew 1 document we're looking at when the financing group meets to
aszew 2 A, The total nominal amount of borrowings was $4.5 trillion. wseem 2 validate on a weekly basis the borrowing plan we have in place.
ovaszsn 3 Q. What do you mean by "nominal"? ovszee O Q. Okay. Who prepares this document?
awsen 4 A. 1 mean the total amount of securities issued nominally was aszaen 4 A My office.
aszsen D four-and-a-half trillion dollars, which is different from the ovszsieM D Q. And when is it prepared in relation to when you're going to
a0 deficit, let's say. wssew O need it?
T Q. How were most of the proceeds of the sales of securities aszsew [ A, Well, as I indicated earlier, on a quarterly basis this
sy 8 used? wssoew 8 document would be prepared using a baseline forecast of our cash
awwarn 9 A, The vast mayjority of the proceeds were used to refund wssoew 9 and debt of the government, and then each day as actual amounts
ovassew 10 existing maturing debt. assew 10 are recorded it would be updated, and so if you can see under
ovassaen L1 Q. Mr. Grippo, I'm going to show you a table that has been aszzoew L1 the box labeled Cash there toward the right there is a column
ovsoorm 12 referred to as Attachment A. And have you seen this before? ovsazsom 1.2 headed ACT that refers to actual, and so this is from May 2008.
wsoew 13 A, Yes. ovssarem 13 It is showing all the actual cash balances from last month.
ovsonzen 14 Q. If we could go to the last page of this document, | think ovsazeen 14 Q. Why don't we go through this kind of from left to right, a
asoen LD it's the fourth page, and to the line for year 2007. Do you see assaew 1D column or so at a time, if we can do that, Matthew. Could take
wsezzew 16 in the year 2007, which is right above the totals, a figure for wsssew 1O us through these various columns from left to right, Mr. Grippo?
asoaew L7 total revenues? asssew L7 A, Well, the first column, Date, obviously is showing each day
wszsew 18 A, Yes. wscow 18 of the month of May. The next column entitled Mar 31st, March
ovsoaorm 19 Q. And that's in Column E? wsoen 19 31st, 2008, is showing the estimated cash balance to the
aseeew 20 A, Um-hmm. asessw 20 hundred-million-dollar increment. That was developed in the
p— | Q. Okay. What is that number there? p— quarterly forecast that was published on March 31st.
asessrm 22 A. It looks like it's B minus C. The column is B minus C plus ovsuzam 22 Q. And let me just stop you there for a second. When you say
wsosom 23 D. wsizem 23 the "estimated cash balance,” the estimated cash balance where?
P—| Q. But I mean the actual number in 2007. asczen 24 A. 1 mean the operating cash of the government, so that would
assew 25 A, Oh, 336 million. ovsearon 2D include amounts in the TGA as well as amounts that may be in the
Jacqueline M. Sullivan, RPR Jacqueline M. Sullivan, RPR
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ovseaem 1 Treasury tax and loan system. The total operating cash at the ovseorem L Q. And to complete this exhibit, if we could just quickly look
ovseaso 2 disposal of the Treasury. ovssoom 2 at the set of columns on the far right under Debt.
ovsearen 3 Q. And then moving over to the right. ovssiom 3 A. The Debt box is basically there to track existing debt
asesiew 4 A, So the next column marked Maturities is showing Treasury ovseaem 4 levels based upon the information you see on the left side of
ouseseeM D bills and notes and bonds in the case of the coupon column that ovsaaeM D the chart against the statutory debt limit, and so you can see
ovssoorm O will be maturing on those days. ovsszerm O in adjusted debt the amount of debt we have accumulated that is
ovssoem [ Q. And how do you use those information? ovseaem [ subject to statutory limit. If you go a little further down on
01:55:06PM 8 A. Well, that represents, as | say, maturing debt, which means 01:58:34PM 8 the chart you will see the actual debt limit, which is currently
ovssew 9 we must have enough cash on hand to pay for those maturing ovseaem 9 $9.8 trillion.
ovssaarn 10 securities. ovssaew 10 Q. When the financing group makes the decisions of what to
ovsseen L1 Q.  And under the pro forma issues, could you explain what that ovsesiem L1 borrow and how much, does it borrow down to the penny?
ovsszzem 12 information is? ovssssm 1.2 A. No.
wsszew 13 A, Sure. Pro forma issues shows the borrowing plan that would ovsssorn 13 Q. How does that work?
ovsszrem 14 have been put in place at the start of the quarter. You can see asesew 14 A, We borrow in billion-dollar increments, and so as we are
ovssaoen 1D different types of securities there, a four-week bill, a ovssoen 1D looking at these balances, we are making a determination whether
01:55:34PM 16 thirteen-week bill, a 26-week bill, etcetera. This shows the 01:59:08PM 16 to increase or decrease the borrowing by at least a billion
e Y 4 amount in billions of dollars for each of those securities which osorzem L7 dollars.
asseen 18 we plan to sell to raise cash for the government. ovsosorm 18 Q. And what is the target that you are looking at when you --
ovssaarn 19 Q. And again, who does this planning? wssow 19 what point in these projections is the point that you're looking
asseom 20 A, The Office of Fiscal Projections and the Office of Debt asszew 20 toin deciding how much overall?
p— Management within the Treasury. p— A. Well, the borrowing plan for the quarter basically
ovsssrom 22 MR. GILLETTE: And Matthew, could we slide over to the ovssarem 22 establishes what we are going to issue. On a particular day the
ovssoor 23 next column over, the New Cash? And actually we might as well ovsoasn 23 one thing we would be looking at is whether the adjusted cash
assosew 24 take that whole group of columns, if we can. All right. ovsoaorn 24 balance is approaching five, $5 billion, which is the minimum
ovssosen 2D BY MR. GILLETTE: ovsoasn 2D amount of cash we keep in the TGA to ensure there is a
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ovseaoem 1 Q. Could you please walk us through these next four columns, ovssusem L sufficient balance against an overdraft.
ovsssan 2 Mr. Grippo? ovsosiem 2 Q. And the projections you're looking at, what do they give
ovssss 3 A. New Cash Finance is showing based upon what securities are ovsossn O you in terms of cash flow?
ousezen 4 maturing and what new securities we will issue whether the asssew 4 A, This adjusted cash balance is listed in hundred billion
ovseaeM D government will be generating new cash or whether it will be on ozooreM D dollar increments.
ovssaorm O that paying down debt, so if you see a negative number we are czovos O Q. Now, we looked earlier at the $336 million annual 11M
P paying down debt. If you see a positive number, we are raising ozoosem [ receipts, gross receipts. Do you recall that?
s O cash on that day. You'll note that all of these figures for new o 8 A, Yes.
sz 9 cash, well, there's one exception, but generally they occur on czovserm 9 Q. What would that be in weekly terms?
po— 0] Thursdays, which is when all securities transactions settle, so wozen 10 A, 1t would be roughly six million. 330 by 52.
ovseseen L1 New Cash Finance shows the amount of money we are raising or ozoozrem 11 Q. Would the weekly $6 million in gross 1M receipts impact
ovssserm 12 paying down based upon maturities versus new issues. New Other ozovazem 12 the decisions about whether and how much to borrow?
ovsrosem 13 Cash just refers to the difference in the cash position from our ooz 13 A. 1t would not.
ovsren 14 original baseline, which would have been that first column we ozooaeen 14 Q. And what are the major cash sources and uses that you look
ovszen 1D looked at. And the key column here on this chart that we look wouen 1D toin making your forecasts?
ovsrasom 10 at when we are making borrowing decisions is that column woosew 16 A, Well, on the receipt side it would be individual income
ovsrasem L7 Adjusted Cash Balance. That is showing the operating cash of ozoossem L1 taxes, in particular individual withheld income taxes and
ovsrzeen 18 the Treasury for each day. ozoroen 18 employment taxes. Also individual nonwithheld taxes, which
ovsrzomm 19 Q. And then the remaining columns there? wooew 19 would be quarterly estimated taxes or April 15th taxes from
01:57:36PM 20 A. The last two columns show a particular type of investment, 02:01:12PM 20 individuals. Corporate taxes, customs duties, estate taxes, and
p— | term investments, with TT&L banks, so that shows what proportion ozozsomm 21 unemployment insurance taxes. Those categories I've just listed
ovsragom 22 of the operating cash we would expect to be in term investments ooz 22 are more than 98 percent of the receipts of the government. And
wsrsew 23 with TT&L banks. It doesn’t show everything that's in the TT&L ooz 23 on the uses or the expenditures, of course there is Social
p— system, but terms placements in the TT&L system. Something more oo 24 Security payments, Medicare and Medicaid payments, defense
ovssoren 2D than in one day basically. oosas 2D spending, and the other one that sometimes we look at would be
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wowen 1 education spending, and those constitute the vast majority of ozocuoem 1 Q. What does that mean?
oovaen 2 spending for the government. woen 2 A. It stands for Cash in Investments Held Outside Treasury.
v 3 Q. Do you know whether the financing group members know cosan 3 Q. What does that mean?
ceorsen 4 specifically the projected IIM receipts for any given period wusen 4 A, That means that's a report or a description of cash in
wose D when they make borrowing decisions? wwsev D accounts that are not part of the Treasury's operating balance,
woam O A, The financing group has no knowledge of 11M. wossew O which is to say cash that we are not controlling at Treasury and
ozozosem [ Q. If that information were known, what, if any, difference wusew [ thus do not impact borrowing decisions, and it reflects
woem 8 would it make? oM O investments held with commercial brokers and dealers outside of
w9 A, It would make no difference to borrowing decisions. wosorn 9 the Treasury.
ozozseem 10 Q. Is the IIM fund balance, the 14X6039, relevant to any ozosoorn 10 Q. Is Keogh taken into consideration in debt management?
ozozoen 11 borrowing decision? wewew 11 A, Itis not.
ez 12 A, No, it's not known to anyone making a borrowing decision. ozosssom 1.2 Q. Is Keogh considered available to Treasury?
ooz 13 Q. If gross IIM receipts were eliminated entirely, would that woszw 13 A, No.
wozew 14 affect the decision about whether and how much to borrow? ooszew 14 Q. Are TT&L balances taken into consideration in borrowing
wezw 1D A, Those gross receipts of roughly $330 million, 1 don't know wozen 1D decisions?
wowm 16 whether they occur or don't occur, would not impact the woszew 16 A, Yes, absolutely.
ozozaem L7 borrowing decision. This chart shows that we don't even look to ozoszoem L1 Q. And are they available to Treasury?
oo 18 a daily amount let alone an annual amount that's under a hundred wosaen 18 A, Yes, they are.
woesew 19 million dollars, and you can see from all the issues they are ozosazem 19 Q. Is cash held by agencies in commercial banks held in TT&L
woesen 20 all issued in billion-dollar increments, so borrowing decisions wowen 20 accounts?
oo 21 are just not sensitive to amounts under, let's say, $500 million wosmem 21 A, No. An agency would not hold cash in a TT&L account.
oo 22 fora given day, which might impact a billion-dollar increment czosam 22 Q. Okay. Now, does the fact that the amount of 1IM coming
ooz 23 up or down in a borrowing decision. cossow 23 into the TGA, we're talking cash here, does the fact that that
oossorn 24 Q. Now, you recall in looking at Attachment A the 2007 figures wossew 24 amount is relatively small mean that Treasury ignores IIM all
wosssen 2D for 1IM receipts and disbursements. There was a net figure of czossorn 2D together or that there is some risk of it getting lost in the
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ozomioem 1 approximately one hundred one million. Do you remember that? ozooem L system?
oz 2 A, Yes. wwowew 2 A, No, that wouldn't mean that at all. Every cash dollar that
sz 3 Q. If gross receipts would not affect borrowing, would it be w3 comes into the TGA is accounted for. The TGA is reconciled
wwzen 4 fair to say that the net amount of cash remaining after 1IM coeen 4 every day so all the funds would be accounted for.
ozozateM D payments are subtracted would not? ozoeioeM D Q. Isn'tit fair to say that some circumstances exist where it
wowzew O A, That's fair. woszsew O would be an error to disregard small incremental amounts where
ozoazem [ Q. If Interior, the Department of Interior purchases wowwen [ small incremental amounts can add up to large amounts?
w8 securities for individual Indians on the open market, would that woszen 8 A, If you could rephrase that.
ooz 9 impact borrowing decisions? ozosaom 9 Q. In some circumstances you're looking at small incremental
ewam 10 A, No, that would have no impact on our borrowing. e 10 amounts and it would be erroneous to ignore those if the
ozoasoen L1 Q. If the Department of Interior purchases securities for e 11 circumstances were such that those small amounts could add up to
ozosseom 12 individual Indians from Treasury, would that have any effect on ozossoom 12 large amounts.
ozossern 13 borrowing decision? wossew 13 AL IF you aggregated them and it added up to a material large
wwsen 14 A, No, that would not impact marketable borrowing. wwsen 14 amount you'd want to pay attention to that.
ozososen 1D Q. If Interior deposits 1IM receipts in commercial cash, would czoroen 1D Q. Do those circumstances apply to what we've been discussing
wouew 16 that amount of cash even theoretically be considered in woroew 16 so far?
ozosssem L7 borrowing decisions? wooen L7 A. 1 don't believe so, no.
woew 18 A, 1'm sorry, could you repeat that? woeen 18 Q. Why not?
ozossrm 19 Q. Yes. If the Department of Interior deposits 1M receipts e 19 A, We've been talking about an annual marginal amount of 1M
wozzew 20 in commercial banks, could that amount of cash even wosew 20 funds and, you know, I've said that those marginal amounts are
v— | theoretically be considered in borrowing decisions? ez 21 too small, at least in this discussion, to impact our borrowing.
wozen 22 A. No, I don't believe there would be effect any borrowing ozorzsom 22 Q. Now, what if we grossed up, assume that we grossed up all
wossen 23 decisions. woraem 23 oOf the 1IM amounts over this 120-year period that's at issue in
oosasrn 24 Q. Are you familiar with the acronym CIHO? woasew 24 this case. Would the results of this analysis be any different?
wossorn 25 A, Yes. coren 2D Would your answer be any different?
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wossew 1 AL 1 don't think it would. If you gross up all the 1IM wosew 1L A, No.
wowem 2 amounts and then on the other side of the ledger gross up all ozoseom 2 Q. When a government security is paid off, would the interest
wosem 3 the borrowing on balance, it would still not change the wuew 3 on that security stop accruing?
wosew 4 analysis. euwew 4 AL Yes.
wosew D Q. Now I'm going to ask you several questions where I'm going wuwew D Q. Is that the interest that the government would save by not
wooem O to ask you to put aside the testimony you just gave and assume waem O having to borrow that amount of money?
wowoew [ for purposes of these questions that the theory that every wuzew [ AL Yes.
wwzw 8 dollar in hand eliminates a dollar of borrowing. Do you M O Q. And typically how are interest payments made on government
w9 understand that? eunmw 9 securities, how and when are they made?
wwsen 10 A, Um-hmm. wusen 10 A. Well, on a bill which is sold on a discount basis from par,
woswew 11 Q. Okay. Now, let's go back to Attachment A, please. | want euww 11 interest would not be paid over time but would be factored into
wozmem 12 tO go to just the 1887 line all the way at the top. You see eusem 12 the discounted amount at which it was sold. For a note or a
wwam 13 there in Column G a dollar figure, Mr. Grippo? wussw 13 bond or another type of coupon security, interest would be paid
wwsn 14 A, Yes. eusew 14 under current rules on a semi-annual basis.
wowsew 15 Q. What is your understanding of that dollar figure? eeoew 1D Q. Would that be simple interest or compound interest?
wmsew 16 A, That | guess $179,000 is the difference between total wuzem 16 A.  Simple interest.
wwsew 17 revenues and disbursements. ozzaew L7 MR. GILLETTE: | have no further questions at this
wosoem 18 Q. Let's assume that for present purposes all the government's ez 18 time. 1 would move into evidence Defense Exhibits 502, the
wzoorem 19 outlays and receipts are in sync. Are you following me? wuzsm 19 Federal Reserve Board of New York article, and Exhibit 503, the
e 20 A, Sure. ez 20 one-page in rejection of cash.
wzoorzem 21 Q. Okay. But we pull out that $179,000, creating an immediate ozzaew 21 MR. GINGOLD: Objection, your Honor. There is no
wozem 22 need for cash to fill that void. Do you understand that? ez 22 discussion of cash and what it means.
oo 23 A, Yes. e 23 THE COURT: If that were the rule, there would be an
wzossoen 24 Q. Would you expect under those circumstances that the ez 24 awful lot of evidence in this case that would not be received.
wzoozem 2D government would sell a note for that amount, based on, you iz 2D I'm going to receive it for what it's worth. The exhibits will
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wowew 1 know, obviously you weren't here in 1887, but based on your wnsew 1 be received.
woarn 2 knowledge today? oazsom 2 Time for cross-examination.
w3 A. 1t would not sell a note. azsm O (Defendants' Exhibit Nos. 502 and 503 received into
wosew 4 Q. But given the assumption that it would have to make up this wnsen 4 evidence at about 2:14 p.m.)
wosew D $179,000 deficit given today's circumstances -- waszem D MR. GINGOLD: Good afternoon, your Honor.
wmsew O A, Yes. e O THE COURT: Good afternoon.
wosew Q. -- would that note have some maturity? cnzew [ CROSS-EXAMINATION
ewsew 8 A. I said it wouldn't sell a note. A note is sort of a medium enzew 8 BY MR. GINGOLD:
wwew 9 term instrument. To make up that deficit we'd sell probably a waszem 9 Q. Good afternoon, Mr. Grippo. My name is Dennis Gingold and
wwoen 10 bill, some short-term instrument, a year or less. caszeem 101 represent plaintiffs.
ewwew 11 Q. So what would the term be, the maturity of that instrument ozsaew 11 Mr. Grippo, how long have you been a member of the
wiwoweem 12 be? wuwew 12 financing group?
e 13 A, 1t would most certainly be less than a year, and probably wuam 13 A.  For about a year. Since last July.
wwwew 14 would be the shortest instrument we have for an amount that ewarw 14 Q. Did you attend financing group meetings prior to that?
ewuen 15 small. ewsen 1D A, No.
ozaozaem 16 Q. I just want to be clear, we're not talking about 179,000 wazeem 16 Q. Sir, are you speaking then or testifying today based on
ww2ew 17 relative to the trillions that we have today? wusew L7 your experience as a member of the financing group?
wwam 18 A, Right. wusew 18 A, Based on that experience and other knowledge.
wzaoaem 19 Q. I'mjust saying if it was you absolutely had to have an oaaozem 19 Q. Other knowledge that you directly picked up in association
wwxen 20 amount of money, any amount of money, even the 336 million we're e 20 with the financing group?
v 21 talking about in 2007, the government would have to sell some wuoem 21 A, Other knowledge that | have as deputy assistant secretary.
e 22 kind of securities to make up that deficit, correct? wumem 22 Q. Does your knowledge go back in time as deputy assistant
wwsm 23 A, Correct. wumem 23 secretary beyond the year?
wwsen 24 Q. Have you ever heard of the government security with 121 w24 A, Yes.
wwsen 2D year maturity? e 2D Q. How far back?
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zremem 1 A. Well, I have knowledge of various statutes that have been ozieoem L A. Certainly.
ez 2 passed in the past that are still in effect. s 2 Q. And the funds are in the TGA, wherever those funds came
ez 3 Q. Are the decisions of the financing group determined by csoon 3 from, those funds are considered as part of the aggregate
cwaen 4 statute? csoen 4 balance in the TGA in your borrowing decisions; is that correct?
e D A, The specific amounts that the financing group decides on e D A. Yes. The balance of the TGA is considered in the borrowing
oesm O are not laid out in a specific statute. The framework within czsiem O decision.
ozseseem [ which we make those decisions are obviously laid out. ozsoeem [ Q. And quite frankly, you don't care what the composition of
oy 8 Everything we do is laid out on that basis and statute. sz 8 the TGA is, you care about the aggregate balance, don't you?
02:15:05PM 9 Q So with respect to the decisions that have been made since 02:18:26PM 9 A. We care about the balance, that's correct.
ozsoorn 10 you've been a member of the financing group, other than the ozszew 10 Q. And if the balance is maintained to a certain level, it
wasoen 11 framework, the statutes don't have any relevance to the wisaen 11 affects what you need to borrow; is that correct?
02:15:16PM 12 decisions; is that correct? 02:18:33PM 12 A. Yes.
esaen 13 AL 1 don't know that I would agree with that. ozsaon 13 Q. And if a balance is at a certain level, it can affect your
ozasaoen 14 Q. Do the statutes provide specifically what funds held by the ozseaeen 14 decisions on which securities to redeem, correct?
ozaszrem 1D United States government you are to consider in determining the ewaen 1D AL 1T really wouldn't affect which security we redeem. Those
ozsazen 16 borrowing needs of the government? e 10 would mature and we would refund those. The last time our
ozasaen L7 A. Yes, that's correct. ozaesoem L1 operating balances impacted a specific security to redeem would
ozsaren 18 Q. Okay. Which statute do you recall? ozsosen 18 have been six or seven years ago when we were running surpluses
02:15:30PM 19 A. Well, as an example, 31 USC 323, | believe, lays out what 02:19:10PM 19 and we bought back debt, but otherwise we wait for the debt to
p—A 0] amounts we can invest and where we can invest it. ozosarm 20 mature and then refund it or pay for it.
p— | Q. 1 was unclear, I'm sorry. Do your decisions on the P Q. And during the period of time where you were buying back
ozsoum 22 financing group which are determined by statute, are they made ozszom 22 debt, was the government still borrowing money?
ozsoon 23 based on a statutory requirement that you consider funds, cszen 23 A, Yes.
osaren 24 certain funds that are held by the United States government? ooz 24 Q. And when it was borrowing money and when you were having
sz 25 AL I think the answer is yes. | mean, if there are certain ooz 2D your -- you weren't on the financing group at that time, were
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ozseoem 1 statutes which give us control over cash, those are factored ozasaem L you?
osaren 2 into our financing decisions. If an agency has authority to czsaorm 2 A. 1was not.
s 3 hold cash some place else or that is not part of the Treasury san 3 Q. Do you know whether or not at the period of time the
scuen 4 operating cash, then that authority constrains what we do in cwsen 4 government was showing surpluses and it was borrowing money at
o2icueM D making borrowing decision. ewaen D the same time it was considering the aggregate balance in the
ocasrm O Q. So for example, does the statute speak to the Treasury s O Treasury general account?
02:16:51PM 7 general account, the 31 USC 323, | believe you stated? o 4 A. Yes. It was considering the TGA balance, sure.
s 8 Al 1 don't know if the Treasury general account is mentioned PV < Q. As a matter of fact, is that something that's standard from
oarooen 9 in that statute. That statute identifies Treasury tax and loan [P * | as long as you know Treasury, the Treasury general account is an
ozaroen 10 accounts as banks, as banks in which we may invest excess ozoseew 10 important factor in determining borrowing decisions, correct?
ozaroen 11 operating cash. eaooem 11 A. Yes.
ozarsomn 12 Q. So that's a specific authorization? ozaooom 12 Q. Now, you were asked a question by government counsel about
e 13 A, Yes. eaoew 13 what you thought about how transactions may have been handled in
amaen 14 Q. Generally when you're making the borrowing decisions as a ceaonen 14 1887, correct, based on Schedule A?
ozameen 1D member of the financing group, are those borrowing decisions o 15 A, 1 recall a question on that amount and Schedule A.
ozarzoem 16 determined by other explicit statutory authorizations such as oz0zeem 10 Q. I'm going to assume you know what happened in 1887.
ozarzem L7 Treasury tax and loan account, deposit fund accounts, or ozzoasem L1 A. Okay.
oaraen 18 anything of that sort? ozozerm 18 Q. In 1887 do you know how the borrowing decisions were made?
e 19 AL 1 don't think it would be based on specifically on statutes exam 19 A, Not specifically, no.
ozaraen 20 that set up different funds in the general ledger. ozzoarem 20 Q. Through what period of time do you have confidence
ozaraoen 21 Q. That's within your discretion, isn't it? pv— testifying with regard to how the borrowing decisions were made?
ozaraoom 22 A. It is not within our discretion to disburse funds if czoarnm 22 A. Roughly since 1978.
wausom 23 there's not a sufficient amount in the TGA. ozvasom 23 Q. Why 1978?
orsen 24 Q. Okay. Thank you. Sorry. So TGA is an important factor, wasen 24 A. Well, that's roughly the time when the regular and
ozsoorm 2D isn't it? ooz 2D predictable borrowing strategy was codified or implemented, and
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T | it's also the time around which the statutes on investing excess ozraugem L into those particular financial agent banks that you're talking
oozoson 2 operating cash were put in place, and it also happens to be the s 2 about are concentrated into the main TGA at the Federal Reserve
o 3 amount of time when individuals on my staff began working in the [ Bank of New York.
ceoen 4 Treasury, which provides me with information about how borrowing T Q. And is the Federal Reserve Bank of New York, is that the
) decisions were made. ) TGA or is that the government operating account or the Treasury
oozem O Q. How long have you been at the Treasury? oo O operating account?
oeovaem [ A. I've worked at the Treasury for sixteen years. e 4 A. The term "Treasury General Account,” as I'm using it,
TPV - Q. So did you work with Mr. Gregg? PPYRIVEN < refers to the account at the Federal Reserve Bank of New York.
oo 9 A. Yes. cussom 9 Q. Have you heard the term "operating account" before?
oz 10 Q. Did you work with Mr. Hammond? wacsoen 10 A, Colloquially, yes.
eeazen 11 A. Yes. oaezwem 11 Q. Are the funds transferred on their way to the Treasury into
ozawn 12 Q. Were you informed at all about Mr. Gregg's testimony in ozauzrom 12 the federal reserve bank and are held by the federal reserve
waveen 13 this litigation? ozzeaorn 13 bank before they're credited to the TGA, or does the credit to
waween 14 A, Yes. wasen 14 the TGA occur simultaneously with posting to the Federal Reserve
caaen 1D Q. What is your understanding of that? ozaeaen 1D Bank of New York?
ozovaew 16 MR. GILLETT: Objection; vague. wasomm 10 A.  The TGA is at the Federal Reserve Bank of New York when
ozavsoem L7 THE COURT: Sustained. ozauszom L1 there is a credit to the TGA that is functioned by the Federal
ooveoen 18 BY MR. GINGOLD: ozesorm 18 Reserve Bank of New York.
oozoem 19 Q. Do you know whether or not Mr. Gregg testified in this case ozasooem 19 Q. When funds are deposited, or I guess it's not funds, when
wasm 20 that the Treasury general -- that to the extent funds were in ozasorem 20 credits are made to the TGA, how long are those credits held in
oz 21 the general Treasury account there would be a benefit to the p—y the TGA before a Statement of Transaction authorizes a
oz 22 government? ozaszom 22 classification to a particular account like the 6039 account at
oo 23 A I guess | recall in general a discussion and his testimony csaun 23 Treasury?
wazizem 24 about that. wsum 24 A, The statement of account or statement of transactions is an
oz 25 Q. And do you recall whether or not in his testimony it would ozsasn 2D end-of-the-month process, so that occurs on a monthly cycle.
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ozeew L involve funds held in the Treasury account would affect oasaem L Q. And until that time the funds continue to be held in the TG
oz 2 decisions on borrowing by the government? casaom 2 -- or the credits continue to be posted to the TGA, correct?
oz 3 A. I have a vague recollection of that. cassorm 3 A. 1 don't think that's accurate.
enaen 4 Q. Do you agree with the statement to the extent there are ozosseem 4 Q. Okay. What is the correct situation?
w2 D funds that come into the general Treasury account these are e D A. Well, the agency involved would have its own ledger,
czzaem O considered in the borrowing decisions that are made by the s O subsidiary ledger, which is keeping track of the amounts that
P 4 department? ozoeasem [ should be credited to a fund in the general ledger. That
wzwm 8 A.  The level of the TGA is considered in borrowing decisions. TV < process is synchronized at the end of the month, but I don't
oz 9 Q. Do commercial banks that are agents of the Treasury and VI ® | think it maps back directly to cash flowing through credits or
ozzssen 10 sometimes they're referred to as financial agents, are you aware ozaszaem 10 debits to the TGA. The two are very different concepts.
wasew 11 of that term? ozaszoem 11 Q. The one individual Indian trust funds are collected and
ozseom 12 A. Yes. ozasaom 12 deposited into the Treasury?
ozzsorn 13 Q. Do you agree that's a proper term to characterize banks e 13 A.  The cash is deposited into the Treasury.
wxeen 14 that are authorized to take deposits of government money? oezeasen 14 Q. Could you describe the process?
wasoen 1D A. Yes. wasaen 1D A. Well, there are various collection mechanisms, but the
ozzsoorm 16 Q. Do financial agent banks have components or hold components ozsaarn 10 simplest one would have cash deposited, let's say, at a
ezsem L7 of the Treasury General Account? P 4 financial agent bank, and that bank would report that money into
e 18 A No. oassn 18 our collection and deposit system which would trigger the
02:23:17PM 19 Q They do not? 02:27:01PM 19 concentration of the money, the cash, into the TGA. At the same
ez 20 A No, they don't. ozrooen 20 time the responsible agency would need to create credit and
P | Q. The funds that are deposited in a financial agent bank for ozarsom 21 debit fund account entries.
osarem 22 ultimate deposit in the Treasury, how are those funds viewed by czorssom 22 Q. During what period of time, before the end of the month or
cxwm 23 the Treasury today? orsomm 23 at the end of the month?
wxamn 24 A Oh, I see. There are certain financial agent banks which oz 24 A. I guess agencies do it differently, but the reconciliation
oz 2D take deposits over-the-counter from agencies and amounts that go wrzem 2D of their fund balance with Treasury would happen at the end of
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waxew 1 the month. wwnsw 1 A. 1've not seen this report.
a2 Q. Are you aware of difficulties over the years with regard to a2 Q. I'd like to also turn your attention to page seventeen of
wasem 3 the accurate reporting of deposits from all agencies of the w3 this report. In the middle of the page this is a paragraph
wasew 4 government? wwsew 4 dealing with agency reconciliations of deposits may not detect
wasew D A. 1 don't know specifically what you mean. | know that ewsew D all delays. It says, FMS instructions have centered on
ozraom O obviously in the course of reconciliation there are statements | csioeu 6 reconciling total monthly deposits rather than detecting delays.
wawew [ OF differences that need to be reconciled. waoew [ It is especially important that guidance be given because the
craom O Q. You're not aware of a general problem that has occurred and vt 8 agencies have had primary responsibility for using the
carsem 9 Treasury addressed it in 1985? wasew 9 reconciliation system to resolve deposit differences since
wasew 10 A, No, not specifically. eazem 10 January 1983. It goes on, FMS was responsible for the
wasew 11 Q. Are you aware as to whether or not Interior itself had eazew 11 reconciliation prior to that time.
wxmeem 12 out-of-balance ledger issues with respect to funds deposited in arzsem 12 THE COURT: Mr. Gingold, this witness said his
waem 13 the Treasury? cazem 13 knowledge goes back just barely to 1985, derivatively through
wauew 14 A. 1 don't have any specific knowledge of it. wasew 14 the people who work for him. He doesn't claim any knowledge
wasew 15 Q. Would that affect Treasury's operation at all if Interior's easew 1D before that time. Do you really need this witness to really
wzsrem 16 ledgers were out of balance? wamem 16 bounce these things off, or could you just put them in evidence?
wawew 17 A. 1t would reflect in auditors’ opinions of financial ozaraew L1 MR. GINGOLD: Well, no. I just thought it was opened
wxmw 18  statements. caeen 18 up when he was asked questions about what happened in 1887, so |
wzzszeem 19 Q. For the Interior or for the Treasury? oarsoom 19 thought going back to 1985 wasn't going too far back.
waam 20 A, Well, certainly for Interior. It may not be material for caseen 20 THE COURT: Have at it, Mr. Gingold.
wumwm 21 Treasury. ozarsoom 21 MR. GINGOLD: Never mind, your Honor.
wzsiom 22 MR. GINGOLD: Plaintiffs would like to have marked for ozazosem 22 Plaintiffs would like to identify again Exhibit 139.
exsew 23 identification Exhibit 136. wwmew 23 BY MR. GINGOLD:
wassoom 24 (Plaintiffs’ Exhibit No. 136 was marked for waem 24 Q. Mr. Grippo, were you in the courtroom when | was asking
wzsseom 2D identification at abut 2:29 p.m.) ez 2D your colleague about this particular exhibit?
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wmseew 1 BY MR. GINGOLD: wxsew 1 A. 1 don't believe I was, no.
oomseom 2 Q. This exhibit is entitled Improvements Needed in Controlling cam 2 Q. 1 would like to turn to page -- this is -- oh, by the way,
w3 and Accounting for Treasury Banking Arrangements. This is a GAO wamem 3 Since you weren't here, I'll explain it. If you can go to the
waoew 4 report dated April 3rd, 1985. Have you ever seen this report? wnwew 4 first page, please. It's an item identified as a Fiscal Year
wawew D A, No. wnwew D 2009 Budget of the United States Government Office of Management
wzouem O Q. 1 would like you to turn your attention to page seven of waam O and Budget. Have you seen this report?
wazew [ this report. In the highlighted section of page seven there's a wxzaw (A, 1'm generally aware of it. | probably know some basic
wxwew 8 Statement, Past audit work is shown in some agencies. Do not wasew 8 totals in it, but I've not read through the budget.
woveem 9 place a high priority on reconciling deposit information. It oazssom 9 Q. It's a big report, isn't it?
wzzoseem 10 goes on to say, Therefore, we continue to believe Treasury needs wasem 10 A, Yes.
wwaorw 11 to examine alternative control mechanisms for preventing and easew L1 Q. First I'd like to turn to page five of this report. And if
ozzesoom 12 detecting bank delays, including agency initiation of the wasew 12 we can focus in on the headnote in the middle at the top portion
waoseom 13 transfers. Treasury's primary objections to -- there is an wamem 13 of the page. It states, Budget Deficit Or Surplus and Means of
ewoew 14 alternative mentioned -- are that agencies could not be wasew 14 Financing. So that is the subject matter of the item I'm going
exwoew 15 controlled to provide accurate deposit information to the banks exnaew 1D to read to you. We can go to page six, please. In the middle
wwmw 16 and that frequency with which agencies make deposit errors would wamw 16 or the top of page six there's a highlighted section. 1'm going
wwwew 17 place an added burden on the banks. However, Treasury officials wxnsew 17 to read a portion of the highlighted section and ask you if it's
wawem 18 said the data is not available on the extent to which agencies wamew 18 consistent with your testimony. Deposit fund balances may be
wawen 19 made deposit errors. wawn 19 held in the form of either invested or uninvested balances. To
waozem 20 THE COURT: What is the date of this letter? wasem 20 the extent they are not invested, changes in the balances are
aozem 21 MR. GINGOLD: This is a 1985 GAO report, your Honor. wasew 21 available to finance expenditures and are recorded as a means of
wazem 22 It's April 3rd, 1985. wasew 22 financing other than borrowing from the public. I'll stop at
waxem 23 BY MR. GINGOLD: wumem 23 that point. Have you ever seen any statement like this before
waoaoen 24 Q. sir, you had not been aware of the concerns about the waem 24 from OMB?
wavazem 2D accuracy of deposits in the Treasury? wumm 25 A. 1 have not read this statement before.
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ozaenoem 1 Q. And do you have any understanding of what this means based w1 A, I seeit.
cacm 2 on your experience as a member of the financing committee? s 2 Q. This one itself or subsequent ones?
wauwen 3 A, 1'd like to read it. wawem 3 A.  No, I've seen this.
eaeaen 4 Q. Okay. Go ahead. esorem 4 Q. I'd like to turn to page 134, please. If we can focus in
cusen D A. Okay. wmsew D on the top paragraph. Do you know the fund balances?
oassen O Q. First, do you have an understanding of what a deposit fund wwzen O A, Yes.
wusew [ balance is? wwaew Q. Whatis it?
s 8 A, Yes. wwsm 8 A. 1 think of it as an amount that is in a general ledger
oo 9 Q. What is your understanding? ewaen 9 account in the U.S. central summary general ledger.
casew 10 AL Deposit fund balance would be the amount in a deposit fund ozasaeen 10 Q. Is it considered resources of the government?
ozasosen 11 liability account in the general ledger of the U.S. government. wwwen 11 A. Resources of the government? Yes. It could be.
ozasoeem 12 Q. Do you know whether the individual Indian trust funds are oasaom 12 Q. Letme --
ozasen 13 deposit funds held by the government? wwam 13 A, Most of the accounts in the general ledger are liabilities.
wswn 14 A It's my understanding that the I1M fund is a deposit fund. ozssusen 14 Q. But a liability can be a resource as well, correct, a
ozasuen 1D Q. Do you see there is a distinction between invested and zsmsaen 1D deposit liability, correct, because you relend the deposit,
wszew 16 uninvested balances? oasserm 1O right?
waszew LT A, Yes. wwsew L7 A, Um-hmm. As with what?
ozaszoen 18 Q. What is your understanding of that? ozascoew 18 Q. You can relend a deposit, you use the funds, correct?
ewszew 19 A, Well, certain amounts in the overall 6039 account may be e 19 A, 1I'm not following you there.
ozasarem 20 invested and others may be held uninvested in that fund balance. pp—( Q. Well, let's go on.
P | Q. And with regard to the uninvested balances, what is your p— Fund balance. Fund balance with Treasury is the
ozasaorn 22 understanding of what they may be used for based on this czassam 22 aggregate amount of the Treasury Department's accounts with the
cassen 23 statement? asen 23 U.S. government's central accounts from which the Treasury
wwssen 24 A, Well, this says changes in the balances are available to ozassorm 24 Department is authorized to make expenditures and pay
e 25 finance expenditures. | think changes in the amount of cash waszen 2D liabilities. It is an asset because it represents the Treasury
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zaenem 1 coming into or leaving the government in connection with a ozassem L Department's claim to the U.S. government's resources. Is that
oassson 2 deposit fund would impact financing and therefore balances may czasaorm 2 your understanding?
sz 3 be available to finance expenditures. 1 don't know that the wwamn 3 A, Yes.
escoen 4 liability amount in the deposit fund represents any cash that wwaen 4 Q. Now, do you see there are items -- if we can drop down to
wwmen D would impact a financing decision. wmse D the next -- thank you.
casaem O Q. But it would seem to provide that it is available for wasseem O There are items that are identified for fund balances
P financing; is that correct? cssaoen with Treasury as of September 30, 2006 and September 30, 2005.
wwem 8 A, That's what it says. | don't believe that the fund balance s 8 With regard to the column that we have in front of you now, do
wwsew 9 of the deposit fund is anything we look at in making a financing P * | you see the particular funds that are considered in the fund
wawem 10 decision, however. wassem 10 balance?
cearoen 11 Q. At least that's not what you have looked at since you've wwsen 11 A, Yes.
ozarooem 12 been a member of the financing committee or financing group for ozavoom 12 Q. And appropriated funds, revolving funds, trust funds,
waeew 13 the last year, correct? ozaoosrn 13 clearing funds, deposit funds, special funds and others,
waoen 14 A, That's correct. We are not looking at all the general wawoen 14 correct?
zaren 1D ledger fund accounts, the assets and liabilities of the wwoeen 1D A, Yes.
ozarem 16 government. We're looking at our operating cash. ozaosorm 10 Q. Does your committee consider the balances in these funds in
ozaraoem L7 Q. And that's not to say you can speak for your predecessor ozaooem L7 any way in making your borrowing decisions today?
oarzaem 18 financing committees, correct? wwzen 18 A, No.
wazew 19 A, That's true. ozaozaem 19 Q. Do you know if your predecessors did?
waxoem 20 Q. You don't know. waozem 20 A. 1don't believe they would.
p— | Plaintiffs would like to again bring up Exhibit 140. p— Q. But do you know?
oarsien 22 140 is identified as an FTY 2006 Performance and Accountability wwzem 22 A, But I wasn't in the room for borrowing decisions made a
oarsn 23 Report For Treasury. This is before you were in the position ozoasn 23 century ago.
oarson 24 you're in now, but have you seen this particular document ozaoarn 24 Q. Well, your predecessors let's say ten years ago, do you
o 2D before? v 2D know if they did?
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ozavuoem 1 A. Ten years ago they would not have looked at this. ozazzem 1 Q. If the check isn't paid for a year where are the credits
vz 2 Q. Beg your pardon? sz 2 for --
PP A. They would not have looked at this. VI A. There's a liability for an outstanding check.
oavason 4 Q. Prior to 19857 cazen 4 Q. But where are the credits held, because the account is
casen D Al 1 don't believe they'd be looking at ledger balances in the cazaem D debited, correct?
caosew O U.S. standard general ledger. Borrowing decisions are derived sz O A. The fund balance is debited.
02:4057PM 7 from our cash position, not amounts in trust funds, deposit P 4 Q So where are the credits held?
o O funds, special funds, but the operating cash we have on hand, wwan 8 Al 1 don't think there's a credit held anywhere. There is a
oazosen 9 and so, I mean, while 1 don't know how borrowing decisions were [ * | corresponding liability for the outstanding check.
oo 10 made a hundred years ago, we borrow in general whether now or in ozazaen 10 Q. But the funds haven't left the Treasury, have they?
ozaraoen 11 the past, to make sure we have enough cash on hand. ozaaoen 11 A. No funds have left -- no cash has left the TGA.
ozazsoom 12 Q. Right. And that's why you focus on the TGA, because that's ozazsom 12 Q. Sois the cash still in the Treasury reflected in the
02:41:24PM 13 a cash account, correct? 02:44:01PM 13 14X6039 account?
wazen 14 A, Correct. wacew 14 A. 1 don't think any cash is reflected there. That's a
ozarzeen 1D Q. And to the extent individual trust funds have been retained ozavoen 1D general ledger account fund balance.
ozazzorm 10 in any way in the TGA, they would be considered as well, ozasoorm 1O Q.  Are credits still reflected in the Treasury?
ovaraen L7 correct? ovaaooen 17T A. 1 don't know what that means. What account, cash basis,
wazen 18 A 1 don't think they're retained in the TGA. wasen 18 fund basis?
ozazaew 19 Q. To the extent they are, how do they come in -- excuse me. ozassson 19 Q. Well, I'll keep it simple. A 10.00 check is cut on the
waam 20 Go ahead. wuzen 20 14X6039, $10.00 is debited.
02:41:43PM 21 A. Well, I mean, cash gets deposited to the TGA, but a credit 02:44:23PM 21 A. The fund balance for?
oz 22 to a trust fund or a deposit fund is an entirely different YA Q Is debited.
oo 23 balance. ] A. It's decremented.
cazsen 24 Q. Do you know what happens -- oaszron 24 Q. Soit's now $10.00 less than before it was cut?
asen 25 A In the TGA. e 2D A Right.
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wasew 1 Q. 1'm sorry, go ahead. wauzew L Q.  So the check hasn't been paid?
wasem 2 A, No, I'm finished. s 2 A.  So there's an outstanding liability for a check.
asen 3 Q. Do you know what happens when a check is cut on the 14X6039 sz 3 Q. But where is the money that has been debited from the
I account? casaoen 4 account?
waew D A, Ingeneral 1 would know, yes. wawoen D A, The money?
wazowm O Q. And what is that? e O Q. Uninvested funds. Where are the uninvested funds?
ozazosem [ A. Well, in general if a check -- if the Department of the ozaesoem [ A. The fund balance of 6039 would be reduced. At the end of
oz O Interior cut such a check it would need to make sure that the P < the month when the Treasury is reconciling that account with the
oazsson 9 fund balance in that account is debited or decremented for that oasoor 9 Department of the Interior that reconciliation of the fund
ozazzew 10 amount to reflect the expenditure. ozasazew 10 balance would need to show that the amount of checks issued and
ozazzen 11 Q. At the time the check is cut, correct? ozaszoem 11 possibly paid can be reconciled to the amount that was debited
ozazzsom 12 A. Yes. On its own books it should reflect that at the time ozaszeom 12 or decremented from the fund balance.
oazzom 13 the check is cut. The agency would on a weekly or certainly on oaszsen 13 Q. But my question was: The check hasn't been paid?
ozazaen 14 at least a monthly basis inform the Treasury of the checks that wasaen 14 A. Right.
ozazaoew 15 it has issued. ozasaew 1D Q. The check hasn't been paid for twelve months
ozazaew 10 Q. And what is credited if the 14X account is debited? ozasasom 1O hypothetically. The account is debited that $10.00 for the
ozazarem L7 A. 1 don't think anything is credited as such. The Treasury ozasaoem L1 twelve months, and therefore there's $10.00 left in uninvested
oazoen 18 records a liability for outstanding checks. waseew 18 funds in that account, correct?
oazssem 19 Q. Sois it your view that the Treasury general account is not wasarn 19 A, Yes.
02:43:00PM 20 credited? 02:45:44PM 20 Q And no funds have left the Treasury, correct?
p— | A. Treasury general account is absolutely not credited. The p— A. No cash has left the Treasury.
waem 22 account is credited with cash coming in from revenue collection ozassiom 22 Q. Where is the cash?
oazien 23 and borrowing. When an agency cuts a check and decrements a wassem 23 A.  Cash would not be needed until the check is presented for
cassen 24 fund account, that doesn't magically generate cash going into oassorn 24 payment. There is no cash moved when a fund balance is dec-
02:43:20PM 25 the TGA, so the TGA would not be impacted. 02:46:04PM 25 remented or a check is issued.
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ozasooem L Q. Would the trust balance be invested -- would there be less ozasoew L Q. It doesn't generate cash, but the redemption of the
oassan 2 money available for investment for that twelve-month period casssom 2 security does, correct?
s 3 because the funds have been or the debit has been made to that s 3 A, The redemption of the security would generate cash, yes,
wwzen 4 account? o 4 and a corresponding credit to the uninvested balance of the
wwzew D A, Yes, the fund balance would be lower. czasieM D deposit fun.
oaszerm O Q. So exactly where is that credit? I'm not sure | oaszorm O Q. Right, but that's only part of the money. The other part
ozaaem [ understand. You're going to have to help me with this. What ozasaem [ goes into the TGA, correct?
waswem 8 reflects those funds and where are they held that have been waszen 8 A, No. They equal each other. The cash from a credit goes
wawam 9 debited? ozaszeem 9 into the TGA and a credit or increment from the fund balance
ozasaew 10 MR. GILLETT: Objection; asked and answered. e 10 would be entered as well. Sell a million-dollar security, a
ozasaen 11 THE COURT: Well, no. I'll let him try again. | ozassoem 11 million dollars goes into the TGA, a million dollars is credited
wasaew 12 think I understood the answer, but go ahead. wassew 12 to the deposit fund.
oasson 13 You said the money doesn't move anywhere. oassson 13 Q. And whatever however the check was that was written is
ozassren 14 THE WITNESS: It doesn't move any place. | mean, you wsooew 14 still deducted from the amount in the deposit account, correct?
wassew 1D know, the fund balance is decremented. We know that in this wsosew 1D AL Yes.
waeew 16 $10.00 instance a $10.00 check has been issued. The Treasury wsoosem 16 Q. And no interest is being earned on that, correct?
ozarosem L7 has an account that shows outstanding checks for $10.00 and that wsoew L7 A, That's correct.
waom 18 is the extent of the direct entry as a result of that. Until ozsoseom 18 Q. You talked about general ledgers, | think, or am | wrong?
warem 19 the check is cashed and presented for payment, | don't think ozsoserm 19 In your direct testimony did you talk at all about general
warzen 20 there's any other entries that are involved. ozsozsem 20 ledgers?
sz 21 BY MR. GINGOLD: eswaw 21 A, Yes, | did.
ozarzoom 22 Q. If the security had to be redeemed to pay the check, the czsozzm 22 Q. What is a general ledger?
warzew 23 funds -- what happens to the redeemed securities? sz 23 AL A general ledger is a basic dual-entry bookkeeping device
wawen 24 A, Well, the cash from the redemption would flow into the TGA. wszm 24 used to show the financial operations of an organization.
waron 25 The fund balance for the 11M would be incremented by that ozsoaten 2D Q. Andis it important to have balanced general ledgers?
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wawew 1 amount. wsaew L AL Yes.
ozarasom 2 Q. But the redeemed securities would be the proceeds would be somem 2 Q. Why?
s 3 going to the TGA, correct? wsom 3 A. It ensures basic controls over financial operations.
wasew 4 A, The cash would. wsoasen 4 Q. And then it would reflect, if the ledger is balanced it
carsen D Q. The cash would? wsosew D would reflect good controls, wouldn't it?
wasew O A, The cash would go to the TGA, just like any other cash wsosew O A. Certainly.
wasew  { transaction, but the value of those securities would be credited T § Q. Are there any other consequences if you don't have ledgers
s 8 and incremented to the uninvested balance of that fund account. wssew O that balance, are you concerned about disbursements, the
P | Q. Less $10.00, the amount of the check, correct? Could you wsiom 9 accuracy of disbursements if that's the case?
ozagsarn 10 please say yes or no? esoen 10 AL Well, certainly.
wwwen 11 A, Yes. There would be a decrement to the fund balance for ozsvosem 11 Q. Are you concerned about the accuracy of collections if
ez 12 $10.00. wsieem 12 that's the case?
ozagzien 13 THE COURT: Are you saying decrement? wsoen 13 A, Yes, you would be concerned about the accuracy of any
ozaszeen 14 THE WITNESS: Decrement. I'm sorry. Debit. That ozsisen 14 supporting documentation.
wwzen 1D fund balance would be lowered, but that does not mean that there ozsiuem 1D BY MR. GINGOLD: Plaintiffs would like to call up
ez 16 would be cash moving somewhere or even that we move cash into wsuew 1O Exhibit 65, which has already been used in this proceeding.
wasem 11 the TGA. wsizem 17 BY MR. GINGOLD:
casaow 18 BY MR. GINGOLD: oz 18 Q. Now, I know you haven't been back in time so I'm going to
ozasaorn 19 Q. But do you know whether that's the case, or you're not wswen 19 be asking you a question specifically about a 1954 report
e 20 sure? You said it doesn't -- oo 20 dealing with an audit involving the funds on deposit, and I'm
e 21 AL Well, I'm positive about that. In managing the TGA on a p— going to ask you what your understanding of this problem is and
ozagaorn 22 day-to-day basis the cash that comes into it would be revenue wsisem 22 whether or not you believe the problem exists today.
wasen 23 collections, sales of securities and other things that generate s 23 A. Okay.
wwsew 24 cash, and issuance of a check or decrementing or debiting a ossen 24 Q. If you can turn to page eleven of this. Just for your own
oz 2D deposit fund account doesn't generate cash. wszoem 2D information, this is a compilation of a series of audit reports
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ozszuem 1 prepared by the comptroller general, the inspector general, and wssoen L A, 1991.
wszom 2 others dealing with 1IM trust-related issues. This is item 49. cssouen 2 Q. There is testimony in this proceeding back in 1999 from the
sz 3 Item 49 is up? s 3 former special trustee for American Indians. This is testimony
ozszaen 4 THE COURT: Are you suggesting the compilation was wssoew 4 on June 11, 1999. This is also excerpted from -- I'm sorry.
ozszamM D prepared by the comptroller general? ozssareM D May 2, 2003. This special trustee, former special trustee
sz O MR. GINGOLD: No, no, no, no, no. These are experts. wsswew O testified on several occasions. These two excerpts are from the
wszew [ These are linked to the particular reports where the information wssaoen [ trial transcripts where the special trustee testified in this
sz 8 was. P < litigation, and I'd like you to look at the second paragraph
sz 9 THE COURT: Okay. | just didn't want the witness to ossaem 9 here. If you could just read it a moment to yourself and let me
ozszamn 10 get the wrong idea. wsssew 10 know when I can ask you questions.
ozszasen L1 MR. GINGOLD: No. | wasn't trying to mislead the ozssssem 11 (Witness reviews document.)
wszaen 12 witness, your Honor. ozssaorm 1.2 As you can see, the special trustee testified about
wszaem 13 BY MR. GINGOLD: wsaem 13 out-of-balance conditions, correct?
ozszasen 14 Q. But in one of the excerpts that we pulled, the counsel for wssaen 14 A, 1see.
ozszszem 1D plaintiffs did this. It states as follows: Arbitrary Cash ozseasen 1D Q. And he appears to have expressed concern about the effect
ozszsorm 1O Adjustments: Our audit for the fiscal year ended June 30, 1952 wssawew 1O Of those out-of-balance conditions, is that fair?
wssoew 17 disclosed numerous unreconciled differences between the balances wssaew L7 A, Yes.
wssoew 18 of the general ledger accounts for appropriated funds on ozssoom 18 Q. Now, do you know whether or not the out-of-balance
ozsasaen 19 deposits with the Treasury department, regional disbursing e 19 conditions between the Treasury and Interior ledgers have been
ez 20 officer. I'll skip the parenthetical. As of June 30, 1952 and wssssew 20 reconciled?
wszem 21 as account current for June 1952. wssew 21 A, 1 have no knowledge of the differences between the Treasury
ozsazsom 22 1'd like to drop down a little bit to the portion of wsrow 22 and Interior on any Interior-specific accounts.
wssaew 23 this that says Arbitrary Adjustments. This is right after 1953. czsrosn 23 Q. And ifin fact there was a long-term out-of-balance
P— Arbitrary adjustments in general ledger accounts for the purpose wsom 24 condition, would it affect the accuracy of disbursement data?
sz 2D of reaching agreement with amounts in allotment ledgers or wsrem 2D A. It could.
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wsswew 1 accounts current rendered by a regional disbursing officer are ozsraem L Q. And would it affect the accuracy of collection data?
ossaorn 2 not acceptable accounting procedure. It should be noted that wsrzew 2 A. It could.
s 3 because of the many deficiencies observed during the audit of sz 3 Q. Would it affect the accuracy of interest earned on invested
wsssew 4 1IM accounts we have been able to settle the accounts of the wsrzew 4 funds?
ozseoseM D Indian disbursement agent. Now, is this something that -- this wsmen D A, Yes, it could.
wscoon O was something that was reported 54 years ago and it deals with st O Q. But you've never been informed about that, have you?
wseoew  { an out-of-balance condition in ledgers. Were you aware of this wswzen [ A, No.
sy 8 atall? st O Q. You were asked questions about, | think the 1887 questions,
osesern 9 MR. GILLETT: Objection; lack of foundation. [PPSOV © B CYS question, sorry, dealt with | guess what type of security, |
ozsesorn 10 THE COURT: The question is was he aware of it. wsseew 10 think you said T bill, funds should be invested, and | believe
wsezew L1 Overruled. ozseoem L1 you testified a one-year T bill, correct?
ozsezoom 12 THE WITNESS: No. wssow 12 A. 1 don't recall the specific question, but I recall
wsezew 13 BY MR. GINGOLD: ozssem 13 discussing that, yes.
ozsezmen 14 Q. Do you know if this condition persisted over a long period ozsezen 14 Q. 1don't recall the specific question either, but it was
wsezen LD of time? ozsesem 1D something involving a one-year T bill because you indicated it
ozsezrem 10 MR. GILLETT: Objection. wssiw 1O should be a short-term, not a long-term, instrument, correct?
osazeem 11 THE COURT: Overruled. wszem 17 A, Yes.
ozseaorn 18 THE WITNESS: No. ozsszzem 18 Q. Are you aware of the fact that plaintiffs in their model
wscaon 19 BY MR. GINGOLD: wsszoew 19 used a ten-year T bond rate as an estimate for savings to the
ozseaorn 20 Q. Ifithas, and I will -- as a matter of fact | will bring p— ()] government?
p— | up another exhibit so we can talk about it. 1'd like to call up wsaen 21 A. 1 am aware of that.
ozsuarom 22 Plaintiffs' 151. I'm not going to go through the compilation czssazm 22 Q. And I think, at least based on your testimony with regard
wsisew 23 because there are illustrations of things of this sort, but | wssan 23 to 1887, you indicated that a ten-year might be too long a bill,
essen 24 want to bring it to a fairly current era. You came into the ossaarn 24 maturity, correct?
ozssowen 2D Treasury department at what time, what year? wssam 25 A. 1 believe that's the case, but not based upon the question
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wssoew 1 that | was asked earlier. wozew 1 Q. How far back in time can you speak to in that regard?
osmaom 2 Q. What is your reason? womw 2 A. Based on personal knowledge, 1 don't know how far back 1
wssoom 3 A, Well, that attachment of that model purports to show what woraem 3 can go. That's certainly the case now for securities that are
esssew 4 the government saved in borrowing costs over time, over long wosew 4 maturing, so on that level, thirty years.
wssoew D periods of time, and it picks -- it tries to pick a particular wosew D Q. So at least for the last thirty years you believe they're
wsooeem O security, a ten-year note to serve as a proxy for that borrowing wozoem O simple interest?
wssuew [ cost or avoided borrowing cost, but I think if you're going -- weoew [ A, On a specific security, yes. Simple interest as opposed
oM O you know, that's an arbitrary choice of a particular security. w8 tO?
wsowem 9 IF you want to impute the borrowing costs over time you would wozosem 9 Q. Compound interest.
wsozzem 10 really want to look at the average maturity of the portfolio and weem 10 A, Yes. Fora particular security it's simple interest.
ws2ew 11 Not one particular type of security in the portfolio. woewew L1 Q. So for the ten-year, for the ten-year T bond it's simple
wsoaem 12 Q. Have you done any calculations yourself as to the average wowem 12 interest, correct?
wsoaem 13 maturity in an individual's portfolio? wewem 13 A, Yes, for a particular ten-year note.
wssaew 14 A. 1 am aware of the average maturity of the portfolio in woezew 14 Q. When you say "particular ten-year note," are there notes
wssaew 1D general. wozew 1D that pay compound interest?
wsoeom 10 Q. From what period of time? woeww 16 A, No. | mean, if you looked at a ten-year note we would pay
wseaew 17 A.  Back to 1980. woeuew 17 simple interest on it.
wsosoom 18 Q. From 1980 to the present what would be your understanding wozasem 18 Q. And that's for all Treasury securities?
wsoseem 19 of the average maturity of the portfolio? woeam 19 A, Yes. We pay straightforward simple interest or discount.
wssew 20 A, It was slightly less than five years and then slightly more woam 20 Q. And it's the same effect, same yield, correct?
wooen 21 than five years, and now it's about four years eleven months. wousen 21 A Yes, sir.
wooen 22 Q. So it's about five years? wozsiom 22 BY MR. GINGOLD: One moment, please.
woosen 23 A, Right. It's oscillated around that basic number. wozszom 23 (There was a pause in the proceedings.)
woosen 24 Q. Is that something that is commonly understood? women 24 BY MR. GINGOLD:
woorem 2D A I don't know if it's commonly understood. In debt wososem 2D Q. When you refer to simple interest and compound, can you
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wowew 1 mManagement it is well publicized. Every quarter we update and wozzew 1 define what you mean by "simple interest"?
wozem 2 tell the public what the average maturity of the debt is. woawem 2 A. 1 mean there is an interest rate that is applied to a
oM 3 Q. Are you an economist? oM O principal amount over a maturity period.
wozew 4 A, 1'm not. wozew 4 Q. And when the payment is made, if the payment is made on the
woaew D Q. Again, you can't speak to the average maturity of the wosew D note that matures, the payment, if the payment is deposited in
wooaem O portfolio prior to 1980, can you? wonwew O an account, that's what the simple interest would reflect,
wwsew [ A, 1've seen some data on that, but I'm not an expert in it. wosasem [ COrrect?
covam O Q. Do you know the difference in the -- now, are these wasew 8 A. 1 don't understand.
woen 9 discount notes or are they interest-bearing notes? Are they wosszom 9 Q. You're redeeming the note?
woeen 10 yielding? wasew 10 A, So we're redeeming the principal?
woaew 11 A. 1t would reflect both. wasew L1 Q. That's right. The proceeds go into the account, correct,
woosiem 12 Q. Does it make a difference with regard to the income? woseem 12 the proceeds at redemption?
woosen 13 A, With regard to the income? wooen 13 A, Are paid to ultimately the owner of the bond, yes.
wosew 14 Q. If you were dealing with interest rate note or a discount wouoew 14 Q. Right. If the funds haven't been paid out, however, but
woosw 1D bond? wooeew 1D they're retained and there is a reinvestment of those funds,
woesen 16 A, No, I don't believe so. woem 16 would the reinvestment of those funds effectively compound the
wooew 17 Q. You don't believe so. So a discount note would bear simple woreew 17 interest?
wowen 18 interest or yield simple interest, is that your understanding? wosen 18 A. 1 don't believe it would. 1 think it would be simple
woen 19 A, 1t would be amortized over time, but it's a simple issue, ososzeen 19 interest on a new security.
wowen 20 yes. wozen 20 Q.  But the new security would be X plus the interest that was
woreem 21 Q. And the interest that's paid on the Treasury notes or wuwuem 21 earned on the previous security, correct?
wozem 22 Treasury bonds are simple interest? wumm 22 A.  Yes. You're talking about multiple securities over time.
wozem 23 A, Yes. woaen 23 Q. Yes, yes.
worzaem 24 Q. That's historical currently? woan 24 A, That's why | kept saying for a particular bond it is simple
wozem 2D A, Currently, yes. woreem 2D interest.
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ocoeaen 1 Q. When you have the multiple securities over time, it's oaoem L Q. When did you begin working for NORC?
oo 2 effectively compound, isn't it? oz 2 A. Alittle over five years ago.
o 3 A. If you're an investor and you're reinvesting principal and o 3 Q. In your work for NORC what position do you now hold?
wsoussen 4 interest, that is compounded, yes. PP A. I'm a statistical contractor.
cosoeM D MR. GINGOLD: No further questions, your Honor. coaen D Q. Okay. Has your work involved NORC's review and analysis of
wososrm O THE COURT: All right, Mr. Grippo, thank you. You're oo O the IIM accounts generally?
ocosorem [ excused. You may step down. caarem [ A. Yes, and the tribal accounts.
wosoor O (Witness excused at about 3:05 p.m.) wosen O Q. Could you please describe for the Court your
wosaarn 9 MR. KIRSCHMAN: One moment, your Honor. TV © | responsibilities with NORC today?
p— 0] THE COURT: Is this a good time for a short break? wasen 10 AL 1 help with sample design and analysis. 1 perform data
wosaen L1 MR. KIRSCHMAN: That would be fine, your Honor. wazoen 11 analysis and conduct research.
wosasrm 12 (Recess taken at about 3:06 p.m.) wzoom 12 Q. Okay. During the course of your work for NORC did you have
oo 13 COURTROOM DEPUTY: Please remain seated and come to wazsomm 13 occasion to review summon packages from the Department of the
wszen 14 order. waen 14 Treasury and GAO that cover the period 1890 through 1951?
wszen 1D THE COURT: What's the meaning of this? waaen 1D A, Yes.
wsaorn 16 MR. KIRSCHMAN: This is an exhibit we will be going wazsom 10 Q. And when did you first review these packages?
wsuen L7 through with Mr. Mushtaq, our next witness. wazem L1 A. Inearly 2006.
s 18 THE COURT: Go ahead. wazzsem 18 Q. Okay. Could you please describe generally to the Court
wsasrn 19 MR. KIRSCHMAN: Your Honor, before | present the wazew 19 what these packages are?
P—A 0] government's next witness, | would like to take care of an wazawm 20 A.  The settlement packages are reviewed accounts of the ISSDA,
— | administrative matter | overlooked when presenting Mr. Hoak. We p— Indian Services Special Disbursing Agent.
wosron 22 presented two exhibits, DX 466, and 466 is the only circular, czzaom 22 Q. Okay. So these accounts being settled the accounts of the
waosm 23 the excerpt of section two. We would move that admission. iz 23 disbursing agents?
waosorn 24 THE COURT: Received. ez 24 A. Yes.
oz 2D MR. KIRSCHMAN: And the second is DX 499, which was iz 2D Q. What was the purpose of your review in early 2006?
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oo 1 Mr. Hoak's two pages of charts. We move that into admission. ozzaem L A. It was to determine if there was a regular consistent
ooz 2 THE COURT: Received. oz 2 review process in place.
oz 3 (Defendants' Exhibit Nos. DX 466 and DX 499 received AV Q. Since that initial review have you had occasion to review
wwmen 4 into evidence at about 3:20 p.m.) T summon packages again?
03:20:28PM 5 MR. KIRSCHMAN: The government would now like to call wasoen D A. Yes, | have.
oo O as its next witness Ali Mushtaq, and your Honor, we are wasosm O Q. And when did you do that?
P presenting Mr. Mushtaq as a fact witness. P 4 A. 1 went back to Archives to review those packages for a few
w8 COURTROOM DEPUTY: Please raise your right hand. Do TRV < days in the summer of 2007 and again last week.
waosen 9 you solemnly swear that the testimony you should give the Court I © | Q. Can you explain to the Court why you reviewed again some of
waossew 10 in this case now on trial will be the truth, the whole truth and wasoew 10 the settlement packages back in 2007?
waosoen L1 nothing but the truth? waaen 11 A. After the initial review | had some questions | wanted to
wzosorm 12 MR. MUSHTAQ: I do. waszrem 12 investigate. One was in some packages it appeared as if GAO was
oo 13 COURTROOM DEPUTY: Thank you, sir. wasasen 13 reviewing the accounts on an individual account level and in
wavoen 14 ALI MUSHTAQ, WITNESS FOR THE DEFENDANTS, SWORN wawen 14 some other packages it looked like they were not, and so | took
wavoen 1D DIRECT EXAMINATION wazen 1D a small sample from each to investigate those packages at the
wazoen 16 BY MR. KIRSCHMAN: wasaen 10 Archives.
wavosen L7 Q. Please state your name for the record. wzsagem L1 Q. Why did you perform that investigation, who told you to
waoen 18 A, Al Mushtagq. wassen 18 perform that investigation?
wazosew 19 THE COURT: How do you spell that last name? wasew 19 A, 1did that myself.
wazosen 20 THE WITNESS: M-u-s-h-t-a-q. p—()] Q. Okay. You stated that you also reviewed packages just a
03:21:16PM 21 BY MR. KIRSCHMAN: 03:24:01PM 21 week ago, correct?
wosserm 22 Q. And Mr. Mushtaq, where are you employed? csoom 22 A. Yes.
waeen 23 A. I'm a statistical contractor with NORC. e 23 Q. And generally why did you do that?
wazen 24 Q. And as a contractor with NORC who do you report to? waosew 24 A, This was after | was warned that | might be testifying so |
wazsen 25 AL I report to Dr. Scheuren and Dr. Hinkins. waezew 2D wanted to round out my presentation with some pictures of
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wasew 1 checks. worem 1 sorry -- of the GAO settlement packages, and that consisted
waeserm 2 THE COURT: Warned? wasew 2 almost of almost 45,000 records, and further analysis we were
woesen 3 THE WITNESS: Warned. wazew 3 able to determine that about seven percent of the packages there
oo 4 MR. KIRSCHMAN: It is Cobell, your Honor. wazen 4 weren't in that index, so the estimate is that there's between
wasen D THE COURT: Threatened maybe. wasem D 45,000 and 50,000.
oz O MR. KIRSCHMAN: Never, your Honor. worzen O Q. Okay. I'd like to turn your attention to the next page of
caearem [ BY MR. KIRSCHMAN: I 4 DX 504. And can you describe what this document is?
YISV - Q. Why did you have an idea that you would see checks if you wasn 8 A, This is a settlement package and this is settlement package
waeeew 9 went back to review the settlement packages last week? worsoem 9 H54365. It's a December account of the special disbursing agent
wasew 10 A, The initial review in 2006 1 remember seeing checks in the wasew 10 A.G. Wilson. This is a package with 1M ledgers in it.
wasen 11 settlement packages. 1 generally saw checks separate from the wasozen 11 Q. How do you know that the settlement packages has 11M
wesem 12 packages themselves. They'd be bundled in the box with the wassom 12 ledgers in it?
wasoorn 13 packages but separate from the packages. waew 13 A, 1 have gone through this package. At the bottom, the red
wasoen 14 Q. Okay. And when you went back recently to review the waeeen 14 tape there, that's binding for the ledgers.
wasoen 1D settlement packages what did it reveal about the existence of wasaoen 1D Q. Okay. Turning your attention to the next photo, can you
wasuem 16 checks? waszerm 1O explain what this document is?
wswsew L7 A. 1 was able to find checks from earlier periods. | wasn't wezen L A.  This is a certificate of settlement. It's the document
wassow 18 able to find again those checks that | had seen before. wasaen 18 issued by GAO certifying the balance of the ISSDA.
waszsem 19 Q. Why was it that you weren't able to find the checks that wasaorn 19 Q. What information generally is contained in the certificate
P—1 ] you had seen before back in early 2006? waaen 20 of settlement?
wasazew 21 A. 1 think it's time constraints at the Archives. You're only wasaorn 21 AL They have the settlement number listed, the special
w22 allowed to pull so many packages and look at them, and | was YA disbursing agent's name listed, the period being certified, the
casaon 23 only back for one day. s 23 language "I certify that 1 have examined and settled the
wasaorn 24 Q. Now, when you reviewed these GAO settlement packages in wasen 24 account,” and the balances.
wasam 25 early 2007 and last week, did you photograph some of the s 2D Q. Now, generally based on your observations, what period of
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T | material that you reviewed? wasew 1 time do these certificates of settlement usually cover?
wassew 2 A, Yes, I did. waoew 2 A,  For the most part | have seen the certificates cover a
P Q. Okay. And what we'd like to do now is work through a waoew 3 three-month period, a quarterly period, although they can cover
coen 4 sample of those photographs. With that I'd like to draw your waen 4 just a month and later on, as more often, they'll cover a semi-
wwoen D attention to the image that I'm going to ask be put on the wewen D annual period, but they can cover any period, even a two-month
waow O screen. It has been marked as DX 504. The collection of waszem O period.
R 4 photographs is marked as DX 504, and I'm going to ask you to YR 4 Q. Okay. So where based on your experience would you find a
wosssew 8 turn your attention to the first page. Is this the photo you wazem O certificate, where would it usually appear for the period
wazem 9 took? waaen 9 covered by that certificate?
wazew 10 A, Yes, itis. wazew 10 A, The certificate would be found generally in the last month
waezen 11 Q. And are all of the photos that we are going to be reviewing wemxen 11 Of the certification period, so this one was found in the March
wwzsaorm 12 today ones that you have taken personally? w12 settlement package.
wzam 13 A, Yes. waeen 13 Q. Okay. I'd like us to focus, if we can, on the middle of
waeaen 14 Q. Could you please describe for the Court what this first wawen 14 the page. There's a box marked "balance to the United States as
VN 1) photo pictures? wwosen 1D per account rendered" and in that there's an indication of
waaew 16 A, Thisis a picture of a box at Archives containing waowem 16 $231.68 in the category marked REG period. Do you see that?
wawen L7 settlement packages, and you can see packages of varying size. wowew L7 A, Um-hmm.
wasaen 18 Q. To the best of your understanding how many GAO settlement waosorm 18 Q. And there is identified $36,932.24 and an S slash D
wassen 19 packages are there in the Archives? waoaorm 19 category. Do you see that?
wwsew 20 A, Between 45,000 and 50,000. wouew 20 A, Yes, 1 do.
p— | Q. And what is your understanding based on? p— Q. And can you explain to the Court what your understanding is
woroew 22 AL I'm sorry? wwwm 22 as to what these categories represent?
oo 23 Q. What is your understanding of the number of settlement wwaen 23 A, SD stands for special deposits.
woroen 24 packages in the Archives based on? vz 24 Q. What is in that, do you know?
waroew 25 A, Anderson had keyed in an index of the GAO ledgers -- I'm wwam 25 A, The 1M balance is in there, along with the special
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wsoaen L deposits balance. wuzew 1 documents related, these two particular documents, in this
wawwem 2 Q. And now how do you know that the term SD includes both wumm 2 image?
casem 3 special deposits and Individual Indian Monies? wumm 3 A. The schedule of collections is a listing of collections and
wuosew 4 A, You can look at the account current in the package and see wuxew 4 that listing is supported by the official receipts.
waoew D that the Indian money balance with the special deposits adds wuarw D Q. Okay. By the way, we have a two-dimensional picture here,
warosem O together with the SD balance on that certificate. wawem O but how many official receipts to the best of your recollection
waoew [ Q. Let's turn to the next page then of this exhibit. And at wusew [ are contained in this file?
wamm 8 the top of this you can see that it is an account current, wusew 8 A. You can kind of see the thickness in the middle of the
waeem 9 correct? warseem 9 page. Those are all the official receipts there for that
waeen 10 A, Yes. wussew 10 particular month.
wawew 11 Q.  Generally if you could explain to the Court what wsoew L1 Q. Now, just looking at the official receipt, we talked about
ossroem 12 information is within an account current. wsown 12 the fact it addresses receipts for Glen MaclIntosh, correct?
waoen 13 A, From what I've seen, an account current provides the wsen 13 A, Yes.
wawew 14 opening balance, closing balance, receipts and payments on an wswew 14 Q. And the official receipt has a number associated with it?
wawew 1D aggregate level of funds in the 1SSDA account. waswew 1D AL Yes.
waraeen 16 Q. Okay. Now, how does this particular account current waszoem 16 Q. And can you highlight to the Court where we would find that
waaew 17 indicate what is in the S slash D category we saw on the related waszew L7 in the schedule of collections?
waewn 18 certificate of service? I'm sorry. Certificate of settlement, wszem 18 A, The receipt number is listed as a first column in the
wasen 19 what part of the document should we look towards? wszem 19 schedule of collections there.
wassew 20 A, If you look at the right side of the document, the final wszem 20 Q. Okay. Moving on throughout this settlement package to
— | balance, the three funds listed under Individual Monies, those — photo six, DX 504, this document is identified as a
wazum 22 three numbers add up to give you the SD balance shown on the wassam 22 recapitulation of individual Indian accounts. Do you see that?
wamm 23 certificate. wassem 23 A.  Yes. And this is from a different settlement package
waom 24 Q. Do you see the stamp at the bottom left-hand side of the wwsem 24 actually.
wazem 2D account current? wasozm 2D Q. Oh,isit? Okay. And what generally is a recapitulation?
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wezew 1 AL Yes. wwoew L A, Arecapitulation is a summary here of the individual Indian
caum 2 Q. And can you read what it says? wwwem 2 accounts at an aggregate level. This recapitulation is giving
waom 3 A It says, All pencil changes were made by the General PPV summary level information of the individual volumes that
wzawew 4 Accounting Office, and it's initialed and dated. wwzew 4 comprise the 11M ledger.
wzaew D Q. To the best of your understanding based on what you saw, wwzew D Q. Generally when did you see separate recapitulation
wazeem O how often are account currents prepared and what part of BIA did wwzem O documents like this one in a settlement package?
wasew [ they cover? wwsew [ A, Generally when | see a ledger in a settlement package |
wassew 8 A.  The accounts current, there's generally an accounts current | osasaoem 8  willseea prepared recapitulation as well.
wasooem 9 prepared for each month at the agencies. wasarm 9 Q. And looking at this document, it's true to say that it
wazosem 10 Q. Turning to page five of this exhibit, there is a depiction wasaen 10 provides information on the disbursement and receipts within the
wuoew 11 of two documents. Do you see those? wwsew L1 individual Indian accounts?
wawem 12 A, Yes. wasseem L2 MR. GUILDER: Objection. That calls for speculation.
wasisem 13 Q. The first on the left is an official receipt. Can you wwssew 13 There's been no evidence that this shows actual disbursements or
wuaew 14 describe what an official receipt is to the best of your waroew 14 receipts. It's a summary level, as he just testified.
wuzew 15 understanding and what it shows? warosew 1D THE COURT: Sustained.
wazem 16 A, The official receipt is a supporting document for a waroem 16 MR. KIRSCHMAN: Could we highlight the document,
wuwew 17 collection. wawew 17 please?
wasew 18 Q. Looking at this specific official receipt, can you wareen 18 BY MR. KIRSCHMAN:
wazssem 19 explain -- it references a Glen Maclntosh. Can you explain what waraeem 19 Q. Let's go through this from left to right, if we could, Mr.
wauwen 20 information this tells us regarding Glen Maclntosh? wazew 20 Mushtaq. On the left-hand column there's a heading Volume. Do
wuwen 21 A. 1 believe this is money collected from Glen Maclntosh warzeem 21 you have an understanding as to what that is?
wuwem 22 that's collected on two contracts that's to be deposited into wazem 22 A.  Yes. These refer to the specific volumes that make up the
w23 three individual Indian accounts. waam 23 1IM ledger, so A9 to B354 are individual accounts within one
warsen 24 Q. Okay. Now, let's broaden our scope to include the official wasem 24 booklet. That's one booklet of the ledger. Each one of these
warzem 2D receipts and also the schedule of collections. How are these wasen 2D lines is a different booklet in the ledgers, so there are
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wawwn 1 several booklets making up all the 11M ledgers in this account. woaen L A, The ledger shows the listing of transactions in the account
warasn 2 Q. And all these volumes would be in one settlement package, woaen 2 and the balances as well. Here we can see the date, amounts,
s 3 is that what you witnessed? waosew 3 official receipt number with some tic marks by it, and the,
wasen 4 A, In this case, yes, although if there are too many ledgers waoen 4 yeah, right, the balances.

s D they'll be in a separate settlement package, but they'll be caoen D Q. Okay. These tic marks or check marks, it's hard to tell
wasen O together. waoew O from the paper copy | have, but if we look at the screen we can
PR 4 Q. The next column is marked DISV period. Do you see that? waoen [ see they are both red and blue, correct?
wawom 8 A, Yes. wamm 8 A, Yes.
wasorn 9 Q. And the next one is marked Receipts. Do you see that? a9 Q. And those were in pencil?
wawoem 10 A, Yes. wasew 10 A, Yes.
wasoen L1 Q. And to the best of your understanding, based on your review oazeen 11 Q. And that's what you observed?
wawew 12 of these settlement packages, what do those two columns waseen 12 AL Right.
wawwen 13 reference? oazsorn 13 Q. Okay. Turning to page ten of the exhibit, real briefly
wwwew 14 A, The total number of -- the total amount of disbursements in wazew 14 what do we see here?
wween 1D each particular volume and the total amount of receipts in each wazen 15 A, This is just another sample page from the same volume.
waszem 16 particular volume. wazaew 10 Q. Okay. Now turning to the next page, photo eleven or page
wsszeen L7 Q. And to be clear, each line is just referencing that waen L7 eleven in this exhibit, what is this?
wasaen 18 particular volume, correct? waww 18 A, This is the last page from that same booklet, so this is
w19 A, Yes. wasew 19 the last page from the last volume in the 1IM ledger.
wasazen 20 Q. Okay. Now, you testified that the recapitulation follows p—( ] Q. Okay. And in the middle of the last page is an audited by,
p— | 1IM ledgers, correct, generally? p— quote, audited by in quotes, stamped, correct?
wasen 22 A. Generally I'll find a recapitulation in the same package as w22 A. Right.
wwsew 23 1'll find a ledger. waom 23 Q. And that is initialed how?
wasoorn 24 Q. If we could turn to the eighth photo of DX 504. Well, wewen 24 A, It's initialed by someone in blue pencil.
wasorn 2D let's stop here just generally. Looking at this photo, what is wazsson 2D Q. And the initials are IWM?
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e 1 that on DX 504 at page seven? oaziem L A. Yes.
w2 A, Thisis just the second page of the same recapitulation. cwaziem 2 Q. Okay. Now, do you see ledgers similar to this one we just
sz 3 Q. This second page of the same capitulation specifically e 3 reviewed in every settlement package?
wwen 4 states summary receipts, correct? wezew 4 A No. | won'tsee a ledger in every settlement package.
wuaen D A. Summary of disbursements, yes. cazaen D Generally when I see a ledger it's going to fall in the
sz O Q. And that's spelled out, summary of disbursements? wesm O semi-annual period and it's going to cover six months, so I'll
wwmwen (A Right. oazaem [ generally see ledgers -- when | see ledgers I'll generally see
w8 Q. Okay. Now, turning to the next page which | had referred weem 8 them in a June account or a December account.
w9 to earlier as page eight of this exhibit, can you explain to the cwazesn 9 Q. Okay. I'd like to turn to the next page of this exhibit.
waseew 10 Court what this is? weszem 10 And this document is obviously correspondence, correct?
wsew 11 A, This is the last volume that was just mentioned in that wazsem L1 AL Right. This is a letter from GAO to the superintendent,
cassson 12 recapitulation. This is the ledgers of the accounts W522 to woorn 12 and this goes with the ledger we just saw. It's in the same
wooen 13 Z15. woo 13 settlement package.
waoozen 14 Q. And this is the first page of that last volume? wazoen 14 Q. I'msorry, it's in the same what?
wwoew 1D A, This is the cover of that volume, yes. waoen 1D A, This is in the same settlement package as the ledger we
waoorn 16 Q. Okay. Can you describe generally for the Court what is wazew 10 just saw.
waowew L7 contained in an 1IM ledger? Y I 4 Q. Okay. And this letter is dated January 19th, 1948?
wowew 18 A, The individual ledger sheets of accounts. wowen 18 A, Yes.
waossen 19 Q. Turning to the next page, ninth page of this exhibit, is wazzew 19 Q. Based on your review of the settlement packages, is
waozen 20 this a page from the ledger? P—— ()] correspondence like this something that you would see routinely?
wozew 21 A, This is the first page of the ledger whose cover we were waozen 21 AL Generally in a package where | will see 1M ledgers I'll
coaren 22 just looking at. w22 see correspondence like this from GAO to the superintendent, and
waoazen 23 Q. Okay. And what information is on it? czesn 23 it uses very similar language. It states, Audit of your
wowm 24 A, Excuse me? wazaorn 24 Individual Indian Monies voucher reveals the following
waozsrn 2D Q. can you just describe briefly what information is on it? sz 2D discrepancies.
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wasew 1 Q. But not necessarily in every settlement package? wawew 1 have a response?
wasen 2 A, Ledgers won't be in every settlement package, no. wasem 2 A.  Yes. In the second paragraph to the bottom the
czaasoom 3 Q. So the correspondence usually follows the ledgers? carzm O superintendent responds that the two accounts are the same
wuorw 4 A.  Correspondence of this type will follow those ledgers. wazew 4 Indian.
wuosew D There's also correspondence of other types in all the settlement wozew D Q.  And that's explained in the paragraph?
wazm O packages. waaem O A, Yes.
wuzew [ Q. Okay. The document speaks for itself. wasew [ Q. And next to that again in blue pencil is an "okay"
cazm O The GAO representative is noting that -- noting waaen 8 indicated, right?
a9 discrepancies, and on this page the letter states at the waam 9 A, Right.
wazen 10 following listed journal vouchers are missing and copies are waraen 10 Q. Okay. Turning to --
wusew 11 requested. Correct? osarasen 11 THE COURT: Mr. Kirschman, as interesting as this is,
wazen 12 A, Right. GAO is raising the exception that they haven't -- waern 12 and | love looking at old documents, | wonder if you'd give me a
waem 13 that they don't have the journal vouchers listed and they're warsiom 13 proffer as to the overall meaning of all this. What's the
wusew 14 asking the superintendent to provide them. wasew 14 point?
wusew 15 Q. And these listed vouchers are all boxed in by blue pencil, warsew 1D MR. KIRSCHMAN: The point of these exhibits, your
wasen 1O correct? p— ) Honor, and this is just a sample, is it relates to and is a
wausew L7 A.  Right. waoew L7 response to Plaintiffs' argument that the documentation during
wasoorm 1.8 Q. And if we looked at the color version of this that's up on waoen 18 certain time periods is unreliable, and it also goes to the
wasoen 19 the screen, we see that there's a handwritten note in blue wauen 19 issue as to whether, as plaintiffs have alleged, money could
wsoem 20 pencil. Could you read that, please? waeem 20 have been taken out of accounts without being known, without
wsuem 21 A, The note says "‘received and sent to files." waszaom 21 being recorded by those in charge of the accounts. This shows,
wswem 22 Q. Okay. Turning to the next page, is it correct to say that waxem 22 we believe, as Dr. Angel testified briefly, a careful close
waszem 23 this is the second page of the same correspondence? wasem 23 review of the transactions.
waaen 24 A, Yes, itis. osasaen 24 MR. GUILDER: Your Honor, | have to object to this
waszeem 2D Q. Again here each of the paragraphs on the second page are wasam 2D point here. | don't understand how the witness is going to
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wsaew 1 contained within handwritten blue boxes, right? waaew L proffer this. | understand Dr. Angel testified to that, but
wsuem 2 A, Yes. wasew 2 this Court has already decided that these settlement of accounts
csaM D Q. And turning your attention to the middle of those three wasem 3 don't constitute an account, and so | don't understand how Dr.
wsaew 4 boxes, can you describe to the Court just generally what are wasew 4 Angel can override that.
wiswrw D being addressed in each? g D THE COURT: Well, I'm going to take this, I'm going to
wssm O A, These are three different exceptions being raised by GAO. waoem O ask you to move through these materials. Basically as | said
wssew [ The first two deal with the transfer that GAO says is being made | wwoew /  they are interesting but they are at best anecdotal, of course.
wssew 8 to the wrong account. The third one is a check that GAO was w8 We don't have any idea how these were selected. You might
wasowm 9 stating was drawn from the wrong account. RNV ® | clarify that point for the record, how these particular
wasorem 10 Q. Okay. Looking at the middle one of those three, the amount waosen 10 settlement packages were selected or these documents were
wiuew 11 in question here is for $13.75, correct? wazew 11 selected, because they, at the most they prove that two or three
wawsem 12 A, Yes. waozem 12 superintendents at two or three agencies on two or three
wasaeom 13 Q. And within that blue box there is a notation in blue waosen 13 settlement packages had a lot of check marks on them and people
wiszew 14 pencil, and could you please read that into the record? waarw 14 worked over them very carefully, but they don't negate the
wszew 1D A, It states: Same Indian per agent's letter of 4/14/48. waaew 1D implication that plaintiffs are trying to bring, and counsel is
wasaem 10 Q. Could we please turn to the next page of this exhibit? And wassoom 16 right, they're not accountings, but I get the point. | think
wisarw L7 what is this document, this correspondence? wasew L7 you can get through them pretty quickly.
wwsm 18 A, Thisisa response from the superintendent to the GAO wassrom 18 MR. KIRSCHMAN: Thank you, your Honor.
wseen 19 concerning those exceptions. wsooen 19 BY MR. KIRSCHMAN:
wassom 20 Q. And what is the date of that response? wsooen 20 Q. Let's turn to the next page. And could you explain
wawszen 21 A, April 14th, 1948. wsomem 21 briefly, please, Mr. Mushtag, what this document is?
wassen 22 Q. And it also shows with a stamp that it was received by GAO, wsozem 22 A.  This is an abstract of Individual Indian Monies. Sometimes
waroem 23 correct? wsozem 23 in the June or December account instead of seeing a ledger I'll
waoeen 24 A, Yes. wsozen 24 see an abstract, and it appears to be a substitution for a
waroem 2D Q. Regarding the $13.75 apparent discrepancy, did Interior wsozem 2D ledger.

Jacqueline M. Sullivan, RPR

Official Court Reporter

06/23/2008 04:44:58 PM

Page 1300 to 1303 of 1386

20 of 60 sheets



1304

1306

Jacqueline M. Sullivan, RPR

Official Court Reporter

wsoaem 1 Q. And the image we're looking at, how big was this particular csauoem L Q. And there's a notation, as there was in the previous
wsoarn 2 page? wssuew 2 document, on this document that indicates to see the reverse,
wsoaew 3 A, This is about the size of a standard, 8-and-a-half-by-11, s 3 right?
wsoen 4 sheet of paper. wsasoem 4 AL Right. Under IIM it says See Reverse, and also under extra
csomen D Q. Okay. Turning to the next image, this is the third sheet wsasew D checks in the top middle of the page, yes.
wsosow O of the same abstract, correct? s O Q. Okay. So let's turn to the next image. And we see another
wsosew A, Yes, itis. wseomew [ column for missing journal vouchers, correct?
o O Q. And now looking at this abstract it's filled with blue wseew 8 A, Yes. This is the reverse of that same page, and there are
wstoow 9 checks, blue Xs, and some comments, correct? wseew 9 additional missing journal vouchers listed.
wsoew 10 A, Yes. wsew 10 Q. And is 127A again identified?
wsvosem L1 Q. If we look at the bottom right-hand portion of the page we wseow L1 A, Yes.
wsem 12 see that there is reference to a journal voucher, 127A, that is wsizem 12 Q. Where is that?
wstew 13 listed several times. Do you see that? wsezew 13 A, On the middle right of the page it shows the missing
wsioew 14 A, On the left side of the screen it's a bit cut off right wsezen 14 journal voucher 127A and the various accounts for which
wsizew 1D here, but yes, it's 127A. wseew 1D disbursements are being made from -- with that journal voucher.
wsizsem 10 Q. And looking at the notations, what do we know about journal wseasom 1O Q. And you mentioned three types of documents that you saw.
wsioew L7 voucher 127A? wseasew L7 The next image is the third of those reports of Individual
wsiaen 18 MR. GUILDER: Objection; lack of foundation. 1 don't wseern 18 Indian Monies balance, correct?
wsaew 19 believe we've shown or seen 127A. wsom 19 A, Correct.
P—1 0] THE COURT: Well, I think he's about to show it to us. wsearm 20 Q. Turning to the next page in the exhibit, this is
wssaew 21 Go ahead. — correspondence, and again it is from GAO, correct?
csraen 22 THE WITNESS: Well, I'm just going to state that the wsesen 22 AL Right. This is correspondence from the GAO to the
wszan 23 page here says that it says the word "missing." sz 23 superintendent again describing the exceptions they've raised in
P THE COURT: Well, maybe he's not going to show it to wssoew 24 the account.
wsisen 2D us. cssosn 2D Q. And on the first page one of the exceptions are again
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wsisen L MR. KIRSCHMAN: And your Honor, we will not be showing cssaem L missing journal vouchers?
sz 2 specifically the journal voucher. wsswew 2 A, That's correct.
wsoem 3 BY MR. KIRSCHMAN: cassim O Q. And do we see reference to 127A that we've been following?
wszoen 4 Q. But if we could continue quickly, you also saw in your wssoen 4 A, Yes.
wszoem D review, Mr. Mushtaq, certain types of documents that GAO used in cassieM D Q. Okay. Turning to DX 504 at 25, what is this?
wszzem O reviewing the settlement packages. Let's turn to the next image wssaew O A, Thisis a response from the superintendent back to GAO
wszzew  { OF this exhibit. Let's move on. There we go. And this is page cassaem [ concerning those exceptions.
w8 eighteen, | believe, of the exhibit. And what is this document? wssasn O Q. And what does the response indicate?
wseew 9 A, This is one of three forms that I've seen in packages with wsseew 9 A, The response indicates that missing journal vouchers are
wszaomm 10 reviewed ledgers or abstracts prepared by the GAO. This one is wssarn 10 included.
wszsen L1 the report of Individual Indian Monies receipts. I've also seen wssaaen L1 Q. Okay. And that includes 127A?
wszeoen 12 @ report of Individual Indian Monies disbursements and balances. wssaew 12 A, Yes.
sz 13 Q. Okay. Now, the next image in this collection is what? wssasrm 13 Q. Okay. Now, you testified earlier that one of the reasons
wsaoew 14 A, This is the reverse of that same page. wsssaen L4 you went back recently to review settlement packages was to look
wsaosen 1D Q. The back of the page? wseoew 1D for checks?
wssoow 16 AL Right. This is the back of the page. We've reviewed the wssow 16 A, That's correct.
wsaoen L7 Individual Indian Monies receipts. wseoem L1 Q. And did you find any?
wsazew 18 Q. And looking at the document, it obviously addresses missing wsseew 18 A, 1did.
wsaserm 19 journal vouchers, correct? wssoom 19 Q. Okay. Could we turn to DX 504 at 26? And can you describe
wsaen 20 A, Yes. p— ()] generally what this is?
—— | Q. Okay. And do we see reference to journal voucher 127A? wsszew 21 A, This is a bundle of checks included in one settlement
wszsew 22 A, That is one of the listed missing journal vouchers, yes. cassiorm 22 package for a three-month period.
cssaor 23 Q. Turning to the next image, this is the report of Individual cassssn 23 Q. Now, how did you find it located within the settlement
P— Indian Monies disbursements you made reference to, correct? wsszzem 24 package?
wssom 25 A, Correct. wsszew 2D A, The check was -- the checks were bundled as you see here
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oseaem 1 with all the other documents in the settlement package at caseaem L correspondence from the GAO to the superintendent. This is in
wssazm 2 Archives. wssam 2 the same package as the previous image we just saw and this is
sz 3 Q. Sois it fair to describe it as these checks were pancaked s 3 the listing of those differences on an individual account level,
wssarew 4 in the documents? wsosew 4 as | described before.
wseaen D A, These were, yes. cosesM D Q. And as we run through these pages within the statement of
wssaorm O Q. Turning to the next image, and this is? wsoserm O differences, generally could you explain to the Court what they
caseuem [ A. This is a bundle of checks from another settlement package. osoooem [ show?
wssasrn O Q. And these checks state specifically in the left-hand side woezew 8 A. There's a column called Excess and a column called Short
P | Individual Indian Money, correct? osovorm 9 and there are several exceptions being raised and various 11M
wsssew 10 A, Yes. osooszem 10 accounts are GAO-calculated. They were in excess or short by a
wsessen L1 Q. Okay. Turning to the next image of Exhibit DX 504, you osoonoen 11 certain amount. You can also see some blue notes written within
csroom 12 have laid on top of an abstract one of the checks you saw, ooozzm 12 the exceptions. Some of them say "adjusted™ and they give a
wsriomm 13 correct? osoozerm 13 date, and some of them say "'received," or this one says "reply."
wsmoen L4 A Right. oscomen 14 Q. Now, during your trips how many photographs did you take?
wsruen 1D Q. What does this photo depict? oz 1D AL I've taken about 550 photographs.
wsrasen 16 AL In the background you have the abstract which we just osovezon 10 Q. Okay. Are these documents that we just discussed and
wsraoem L7 described. This check is a sample check from the first bundle oscougen L1 viewed with the Court similar to the documents you saw
wsrzew 18 we looked at. This check is made out to account A9 as written ocoosorn 1.8 throughout the GAO settlement packages you reviewed?
wsrzsem 19 in the top left of the check, and on the abstract you can look woosew 19 A, These pictures are similar to the other, the rest of the
wsrazem 20 at account A9 and you can see the -- you can link together the prv—l ()] pictures I've taken, yes.

— | check number and the amount and you can see that there is a blue prv—— Q. Okay.
st 22 check mark being made on both the check and the abstract. osozoom 22 MR. KIRSCHMAN: No further questions at this time.
wsrason 23 Q. Turning to the next page of DX 504, which is 29, what does ooz 23 THE COURT: Thank you.
wssiem 24 this show? wozem 24 MR. GUILDER: Justin Guilder for the record. 1
wsrszew 25 A, This is the back of that check with the endorsement from oozzom 2D represent the plaintiffs in this action.
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PV | the individual. This endorsement is by thumbprint, and there osoraem L CROSS-EXAMINATION.
cssoorm 2 are witnesses signing witnesses to the thumbprint. osorzom 2 BY MR. GUILDER:

s 3 Q. Okay. The next image on page 30 of DX 504 is another set csorao 3 Q. Good afternoon, your Honor, good afternoon, Mr. Mushtaq.
wseen 4 of correspondence between the GAO and the superintendent? oeorzen 4 I'm going to start off and ask you about this collection of
wsezm D A, Correct. This is from the GAO to the superintendent otoraeM D pictures first. |1 have some other questions about the report
wsszerm O raising exceptions in the account. ocoragom O you produced in March of 2007. And that report was about
PR Q. Okay. I'd like to turn your attention now to page 32. And osoraem [ essentially the same thing, the settlement of accounts; is that
s O can you describe what this document is? osorasrn O correct?
wsaew 9 A, We've seen this. This is again the report of Individual worsern 9 A, Yes.
p— 0] Indian Monies receipts. It's one of the forms 1'd see again in osossrn 10 Q. So you went through a few many pictures and one of them
oseusen L1 a settlement package with the reviewed ledger or abstract. osovseem 11 talked about the recapitulation, | believe?
cassseem 12 Q. The bottom of this page has a notation "See Attached oo 1.2 A. That's true.
wsssern 13 Pages." Do you see that? ocozserm 13 Q. Okay. And what's your understanding of that document?
wsesoew L4 A, Yes. weoaew 14 A, My understanding of the recapitulation is that it is an
wsesoen LD Q. We have not included those here, but did you review those osozosen 1D aggregate level summary of the I1IM accounts, the ledger or the
P— S attached pages? ocozsorm 10 abstract.
wssoen L7 A. Yes. I've reviewed those and taken pictures of them. osozzom L1 Q. Are you an accountant?
wssorw 18 Q. And can you describe to the Court just generally what was wozsew 18 A, No.
wsosorm 19 attached to this document? osozssom 19 Q. Were you assisted by an accounting firm when you produced
wssew 20 A, There were several pages of handwritten notes where GAO was oozssom 20 your report dated March 31, 20077
— | pointing out overpayments and underpayments on an individual pv— MR. KIRSCHMAN: Objection, your Honor. We did not
casozam 22 account level. cozzam 22 address the report at all during his direct testimony.
csozson 23 Q. Okay. Turning to the next image in DX 504 at page 33, can ooz 23 THE COURT: That's right.
P— you describe to the Court what this is? oozzorm 24 MR. GUILDER: Your Honor, this report bears directly
wssew 25 A, This is a statement of differences. It's included in oozaorm 2D on this same evidence. He said that he only investigated this
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woexzew 1 because he had originally written the report. wusew 1 Q.  Could you give us an idea of the percentage of the checks
worasom 2 THE COURT: What does the report have to do with any oeoussom 2 you saw in relation to the total number of checks that were
woaem 3 issue that we're dealing with today? | don't even know what wosen 3 disbursed during this time period, 1890 to 1950?
wozarw 4 report you're talking about. wosoew 4 A, 1 would not be able to tell you that.
osozaem D MR. GUILDER: If we could pull up the document and you wosoew D Q. Okay. And how about the same thing for collections, you
owozeaem O get a chance to look at it. wosiew O saw collections in your review of these settlement accounts?
I THE COURT: Who's offering the record in evidence? wesew [ A.  There are collection totals listed in the account current,
wozeom O MR. KIRSCHMAN: We are not, your Honor. wosiem 8 yes.
owozasem 9 MR. GUILDER: This was introduced in the last trial. ocosaeem 9 Q. Could you give us an aggregate total of the collections
wosen 10 It's a document in the administrative record. ooszom 1.0 during this period, 1890 to 19507?
osczsaem 11 THE COURT: | know that, but what does it have to do woszzew 11 A, No.
woseew 12 with the issues we're dealing with? ososzaem 12 Q. So you similarly would not be able to say what percentage
osozsoem 1.3 MR. GUILDER: Report of the government monitoring of ososzeem 13 you saw in relation to the total?
wooew 14 the Indian special disbursing agents, which is the exact same woszew 14 A, Percentage of what?
wosoew 1D testimony he just gave, Mr. Mushtaq just presented to this wos2ew 1D Q. Similarly, you would not be able to explain the collections
wososew 16 Court. oosaem 16 you saw as a percentage as it relates to the total collections?
owosorom 11 THE COURT: All he did was to show me a bunch of woszow L7 A, True.
wossew 18 documents as to which | expressed considerable doubt as to their ososasem 1.8 Q. There were some checks that you did see, though. If we
oozsaem 19 importance. wosesen 19 could look at photo number 28, please. And if we could zoom in
oozsaem 20 MR. GUILDER: If there are some moments in the report woszem 20 on the actual check. And do you see that that is on the
woeen 21 that generally that may discuss his credibility about these, is wosaeen 21 official credit of the superintendent of the particular Indian
wozew 22 that okay if | go into that area? woszm 22 agency? It's difficult to read, but do you see that, Mr.
ooszaem 23 THE COURT: Yes. If you want to go into credibility wosaem 23 Mushtaq?
wozem 24 about these reports you may, but I'm not going to -- that 207, wosseen 24 A, That's what it says at the top of the check, yes.
woew 25 that 2007 report would be beyond the scope. ososaeem 2D Q. Okay. And do you know who controlled that account?
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osozzew L MR. KIRSCHMAN: Credibility regarding the photos. wsszew L A, 1 wouldn't be able to say for sure. | believe it would be
wosam 2 THE COURT: | don't know quite what he means by that, wossom 2 the superintendent, as listed on the check.
wozeew 3 but | am ready to be educated. oeossoom O Q. Okay. And so you assume that because this represents a
ocozarn 4 MR. GUILDER: Thank you, your Honor. Some of these wooew 4 disbursement of Individual Indian Money, do you assume that,
wozsew D exact documents that he talked about the recapitulation, there wooew D that this represents a disbursement of Individual Indian Money?
wossew O are references in that report, which is why. worew O A. 1 assume that's an account A9 as | am.
e THE COURT: It still doesn't open up that report to woew [ Q. Do you have any support for that statement?
worow 8 Cross-examination today. I'm not reading that report. | don't woem 8 A.  Other than the fact that the account A9 is listed on the
ososoen 9 know what that report has to do with this decision. woen 9 abstract of Individual Indian Monies, no.
ocosorem 10 MR. GUILDER: I'll move on. oorzzem 10 Q. Soit's listed on this abstract. But you're not sure who
ososooew L1 THE COURT: You can move on. This trial is still wozew 11 this check was paid to?
woeew 12 about dollar numbers. worzem 12 AL It says "Paid to the order of Apache," which is the name of
oconssem 13 MR. GUILDER: Okay. wozew 13 the individual Indian account on the abstract.
woszoew 14 BY MR. GUILDER: wozew 14 Q. So this is actually paid to an account?
wozew 15 Q. Through your review are you able to establish a total woaew 1D A, This is paid to an individual. Apache is the individual
wozew 16 disbursement figure for Individual Indian Monies? wosen 16 whose account number is A9.
wozew L7 A, No. woaew L7 Q. And do we see Apache's signature anywhere on this check?
owoazem 18 Q. Did you see evidence of disbursements that would give a wosew 18 A, No. This was endorsed by thumb print.
wozen 19 total for the entire period of time that this review was in oorsaom 19 Q. By thumb print.
wozeem 20 process? wosew 20 A.  The next picture shows that.
wozen 21 A, No. wossew 21 Q. Oh, the next picture shows that. Could we see the next
wozen 22 Q. How many checks did you see? wosozem 22 picture? Was there supporting documentation in this settlement
woom 23 A. 1 saw checks from three settlement packages last week and | osos6em 23 of accounts that track the thumb prints so that the GAO could
woeen 24 1've seen bundles of checks. | wouldn't be able to tell you how woszem 24 determine the accurate disbursements?
owoasiom 2D many from 2006. woezem 2D A.  There are two witnesses to the check. Beyond that | can't
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owoezeem 1 tell you. There are two witnesses. osszaem 1 condition of these settlement of accounts?
ocoszorm 2 Q. Do you know who the witnesses to the checks are? oeszasnm 2 MR. KIRSCHMAN: Same objection, your Honor.
04:08:31PM 3 A. I can't read that, no. 04:11:37PM 3 THE COURT: Response?
owoeaen 4 Q. Have you ever seen instances where the superintendent oervaen 4 MR. GUILDER: Your Honor, he said they're in
owezseM D himself or herself witnessed this disbursement? ositaeM D relatively good condition. | would just like to understand how
04:08:39PM 6 A. I can't say that I did, no. 04:11:43PM 6 he came to that. | believe if we looked at a document we have
I Q. Okay. Let me move back to -- | understand you couldn't PIRTVE 4 contradictory evidence, if | understand.
04:08:50PM 8 establish a total based on what you saw, but do you understand 04:11:55PM 8 THE COURT: Not to be too blunt about it, but so what?
ocossam 9 that there are totals from this period being used, presented by oeszoom 9 MR. GUILDER: Well, I believe that -- unless the
wossow 10 the government? oezoew 10 exercise was simply to say there are pictures and there can be
ososooen 11 A. 1 think so, yes. oarzosen 11 no total from these documents, | mean, if there's suggestion
osososrm 1.2 Q. Have you read, have you seen any of the documentation that oezosom 12 that there can be a total found from these settlement of
oosoorn 13 essentially gives us a through-put number so to speak, the oezen 13 accounts, perhaps given time, as other witnesses have testified
ososzen 14 Defendants' Exhibit 371 or Attachment A of the plaintiffs? oerzen 14 to, | think it bears directly on that point, about whether an
osooaren 1D A. I've seen it presented in court, but I'm not familiar with osaroen 1D actual total can be found.
04:09:22PM 16 them. 04:12:10PM 16 THE COURT: Counsel, | think you're making much more,
ososzzem L7 Q. You're not familiar with it. Could we pull up DX 372? And osrzaem L1 trying to read much more into this evidence than there was.
ocosasrn 18 if we could go to page ten, if we could zoom in on the upper oeszzew 18 I've already tried to make it pretty clear that | don't know why
oosasrm 19 box. Okay. And that shows a listing of fiscal year-end waen 19 we even saw these today, so you're kind of kicking in an open
04:09:49PM 20 receipts; is that correct, Mr. Mushtaq, do you see that? 04:12:36PM 20 door.
04:09:54PM 21 A. That's what it looks like. 04:12:36PM 21 MR. GUILDER: Well, then, no further questions, your
ocossan 22 Q. And these years, these fiscal years, are they at the same czagonm 22 Honor.
oossow 23 time period of the settlement accounts? oeszasn 23 THE COURT: Okay.
oeooorn 24 A. They 1934 to 1951 would correspond with the GAO settlement oezaoon 24 MR. KIRSCHMAN: No redirect.
oo 25 period, yes. ozaor 2D THE COURT: All right.
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ossooen 1 Q. Okay. And it's my understanding that you said that these osszsem L Thank you, Mr. Mushtaqg. You're excused.
ocsosorm 2 settlement of account packages that you reviewed, you couldn't ooz 2 (Witness excused at about 4:13 p.m.)
oesoszn 3 establish an aggregate total from those; is that correct? ooz 3 MR. WARSHAWSKY: Good afternoon, your Honor.
osroen 4 A. From what 1 looked at, no. sarsoen 4 THE COURT: Good afternoon.
ostoneM D Q. Do you believe that you could get an aggregate total from osszoeM D MR. WARSHAWSKY: The government's next witness is
ocsozsom O all of these settlement packages? oessoem O Frank Banda.
ossozrem [ MR. KIRSCHMAN: Objection; beyond direct. osszoem [ COURTROOM DEPUTY: Do you solemnly swear that the
oesozen O THE COURT: Sustained. POV < testimony you should give to the Court in this case now on trial
04:10:34PM 9 BY MR. GUILDER: 04:13:13PM 9 will be the truth, the whole truth and nothing but the truth so
oesoaen 10 Q. Well, let's move on to another topic. You showed on one of oesssen 10 help you God?
oerooen 11 the checks -- well, actually, what's your understanding of the oerzeen 11 MR. BANDA: Yes.
oo 12 condition of these settlement of packages? oezsorm 12 COURTROOM DEPUTY: Thank you. Please be seated.
04:10:46PM 13 A. What do you mean by "condition"? 04:13:16PM 13 FRANK BANDA, WITNESS FOR THE DEFENDANTS, SWORN
oerousen 14 Q. The physical condition, how well preserved they are. oermeen 14 DIRECT EXAMINATION.
sewosiem 1D A. They are maintained at Archives. It's my understanding oerzeen 1D BY MR. WARSHAWSKY:
04:10:50PM 16 Archives maintains the records very well. 04:13:47PM 16 Q Good afternoon, Mr. Banda.
osrvozem L7 Q. Very well. And did you know where these settlement of osrzugem L1 A. Good afternoon.
oezoson 18 accounts were before you engaged on this project? oezaorn 18 Q. State your full name for the record, please.
wnmen 19 A, Before I started with OHTA I was not aware of the wnsen 19 A, Frank Banda.
04:11:13PM 20 settlement of accounts, no. 04:13:51PM 20 Q Where do you reside?
oezsson 21 Q. And did Dr. Angel of Morgan Angel explain to you or your po— A. In Brookville, Maryland.
oezsorm 22 supervisors where these settlement of accounts could be found? ceszsom 22 Q. What do you do for a living?
oeszen 23 AL Morgan Angel assisted us in finding settlement packages, wwsew 23 A.  1'm an accountant.
oeszzeon 24 yes. oessseon 24 Q. Are you affiliated with a particular organization?
oeszzeon 2D Q. Did you ever have an understanding from Dr. Angel about the oo 25 A, Yes. lama principal with Resnick Group. It's a national
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osseoem 1 C.P.A. firm. I'm a certified public accountant. ossrorem L THE COURT: | want him to describe it. You ask the
osseosrn 2 Q. Would you pull up Defendants' Exhibit 508, please? Mr. oeroom 2 questions.
ossezn 3 Banda, are you familiar with DX 508? oersomn 3 MR. WARSHAWSKY: Okay. Very good.
oarazsen 4 A. Yes, | am. sarren 4 BY MR. WARSHAWSKY:
osseaem D Q. And what is it, please? oo D Q. Mr. Banda, would you provide a general overview of
ocsezm O A. It's my resume. oearaem O Resnick's engagement with OHTA?
osseoem [ Q. Does this accurately describe your educational and ossraoem [ A. Sure. In April of 2005 Resnick was asked to perform a
oo O professional background as a certified public accountant? oesrzem O pilot review of GAO settlement packages by OHTA, and in that
osseason 9 A. Yes, itdoes. oesraem 9 review gained an understanding of what the settlement packages
Py 0] MR. WARSHAWSKY: Your Honor, we're going to offer Mr. oerasen 10 were, the contents of those settlement packages, and what we put
osreaen 11 Banda to provide expert opinions on the subjects of accounting, oearaoen 11 together was a work program so that we could review more of
oo 12 auditing, and financial review procedures, mindful of the oearaam 12 those settlement packages in much more detail, which occurred
oescaen 13 judge's comments, your comments earlier with regard to Mr. oearaen 13 later in that summer. We reviewed -- I'm sorry.
oeresien 14 Mushtag. We'll make this as quickly as we can. Mr. Banda will oerszon 14 Q. Yes. Did Resnick subsequently conduct a review of the
oeressen 1D be testifying regarding reviews conducted by Resnick Group oerrseen 1D settlement packages for the GAO and Treasury?
oessoen 16 resulting in two reports in 2006 and subsequent reviews that wursen 16 A, Yes.
oessosem L7 he's done with respect to the settlement packages for the osarsoem L1 Q. And how were those settlement packages selected?
oesosrn 18 Treasury and GAO settlement packages, and his opinions will go wssow 18 A, We were provided a sample from NORC.
oessssew 19 to the subject of the regularity of reviews of disbursing oessorm 19 Q. And did you have discussions with NORC as to how that
oeszzen 20 agents, the oversight by first Treasury and GAO, and this is Pl ()] sample was?
oeszrem 21 important with respect to the expressed views that money coming pop— A. It was a random sample that they selected from a population
oesaren 22 into the system somehow could leak out. That's not what the cesazom 22 that they had obtained.
osason 23 reviews indicate, so that is why we'll offer Mr. Banda. oeszom 23 Q. And do you recall how many settlement packages were
oessaen 24 MR. SMITH: Your Honor, we have no objection to his osoan 24 selected by NORC for review?
oesazon 2D qualifications as an accountant. We do have an objection to cesszen 2D A, 90 GAO and 90 Treasury.
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osssueem 1 continuing testimony on settlement packages. | think it's ossoem L Q. And so did Resnick Group subsequently conduct its review of
osaorn 2 irrelevant. It's cumulative. Judge Lamberth has already ruled cessason 2 the 180 randomly-sampled packages?
oesssn 3 on this issue. Basically we're having cumulative, irrelevant cessarn 3 A. Yes.
ousssoen 4 evidence. oeraen 4 MR. SMITH: | want to know how many he reviewed. |
ostcoeM D MR. WARSHAWSKY: Judge Lamberth ruled on whether the s D think that was the question to this gentleman, not how many
oessozom O process conducted by the Treasury and GAO constituted the type oesgsom O Resnick reviewed.
osscoem [ of accounting or audits contemplated by the 1994 Act with ossoseem [ THE COURT: Why don't you kind of store up those
oesssorn O respect to Individual Indian Money accounts and whether or not PR < objections until he's finished what he thinks is laying a
oesssarn 9 that would discharge the government's duty under the '94 Act. PPV ® | foundation and then you can chip in and tell me where it's not
s 10 What we're dealing with now in this case is a question of oo 10 good enough.
oeszen 11 whether money coming into the system is accounted for, and to osasosen 11 MR. WARSHAWSKY: Will you put up Defendants' Exhibit
oeszsom 12 the extent, and particularly when we're dealing with a period oessomm 12 510, please?
04:16:28PM 13 from 1890 to 1951, the fact that there was a regular review 04:19:10PM 13 BY MR. WARSHAWSKY:
oercaen 14 process -- oersoen 14 Q. Mr. Banda, do you recognize Defendants' Exhibit 510?
osteasen 1D THE COURT: [I'll hear a little bit of it, but first | ostoen 1D A. Yes.
04:16:39PM 16 want to know how much of this Mr. Banda has covered. If he's 04:19:14PM 16 Q And what is it, please?
osseuen L7 dipped into a few settlement packages and is prepared to talk osrssem L1 A. This is a report that we prepared from our work talking
04:16:46PM 18 about what those few settlement packages look like, well, that 04:19:22PM 18 about the work that we did for the review of the GAO settlement
oesssow 19 will have whatever weight it has. oszrew 19 packages.
04:16:52PM 20 MR. WARSHAWSKY: Very good, your Honor, and | can 04:19:28PM 20 Q And it's dated June 6, 2006, correct?
p— | summarize that right now. po— A. Yes.
oessorn 22 THE COURT: You better give me a foundation right now. ooz 22 Q. And why is your name indicated under the From column, From
osssrn 23 You might wind up calling Mr. Mushtaq back to the stand. oesasrn 23 section?
oo 24 MR. WARSHAWSKY: I'm sorry. Do you want me to wssawew 24 A, This is work that was performed by Resnick Group. As the
oerosrn 2D describe it? ooz 2D engagement principal 1 am responsible for all work product that
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osssueem 1 goes to our client, so I review the work papers that are oezzaem L Treasury packages.
ossosien 2 prepared by my staff and review the reports that are prepared by oz 2 A. Well, we had developed a work plan from our pilot. The
ocsoso 3 my staff and make comments on those. ooz 3 purpose of our work was to look through these packages to see
ossoseen 4 Q. As the engagement principal are you ultimately responsible wazsen 4 whether or not they were complete, meaning that they contained
04:20:01PM 5 for the Resnick report? cazosen D the certificate of settlement, the account currents, and
oszoczem O A. Yes. P o supporting information. We looked to the condition of these
osrooem [ Q. And similarly, if you would put up Defendants' Exhibit 511. oszzoem [ records. We wanted to look at correspondence to gain an
wosew 8 And maybe blow it up so we can actually read it. What is cezsoon O understanding of the type of -- correspondence that took place
owzozem 9 Defendants' Exhibit 511? owzzizem 9 in the reviews of the account currents and the settlement and
04:20:24PM 10 A. It's similar to the last report, but it covers the period 04:23:18PM 10 when the settlements were issued, and we tied in the data, the
oezozeen 11 from 1890 to 1920 for when Treasury was responsible for oezszem 11 underlying data throughout those packages and made copies of
ooz 12 reviewing the providing the settlement for the account currents. oezszrm 12 that information so our work papers contained copies of certain
04:20:42PM 13 Q This is October, October 31, 2006 report, correct? 04:23:31PM 13 of these items: the certificates of settlement, the account
wwen 14 A, Yes. oezazeen 14 currents, and certain of the supporting informations.
oezourem 1D Q. As the engagement principal were you also ultimately oezaen 1D Q. And when you reviewed work papers in connection with your
oezosiem 16 responsible for this report? oz 10 review as engagement principal, did that include reviewing
oszoszom LT A. Yes. PV I 4 excerpts from the settlement packages?
oezoszen 18 Q. What did you do before signing this report? ez 18 A, Yes.
eosen 19 AL I reviewed all of the work papers that were prepared by our oesagon 19 Q. And let's go to the conclusion of this on page five,
oczosm 20 staff and reviewed this report in detail and compared that, the p—l ()] Defendants' Exhibit 511. Would you summarize your conclusion
oz 21 report to the work papers that were prepared by our staff. p— with respect to the Treasury packages?
oszrosom 22 Q. You've talked about -- waoem 22 A.  Our conclusion is that the -- that the Treasury certified
oo 23 THE COURT: Mr. Banda, both this document and the one oo 23 and examined the settlement pages for those that we reviewed.
ocossorn 24 previous talk about nonrandom samples. oo 24 Q. And when you talked about Treasury certifying the packages
ooz 2D THE WITNESS: Your Honor, this is a little background oczesew 25 what did you mean?
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oeozaem 1 about the pilot that was done to gain an understanding of the oszerem L A. Our understanding of their certification is that they
oezszom 2 settlement packages. It was just a little bit of background cezuzom 2 examined the account current that was prepared and their
oezrzen 3 offered in these reports. The rest of the report describes our czuzom 3 underlying data to ensure that it was correct and accurate, and
wazen 4 work done on the '90 random samples for both, in this case, oerezen 4 if there were differences they were brought to the attention of
oezvaeM D Treasury, and in the previous report the GAO settlement oszeaeM D the Office of Indian Affairs and the Indian disbursing agent.
ocorzm O packages. cszsam O Q. In the course of reviewing these packages and the work
oszasem [ THE COURT: Yes. oszeaem [ papers, how small a difference did they look at?
04:21:36PM 8 MR. WARSHAWSKY: Your Honor, if | can assist here. 04:24:49PM 8 A. The one that comes to mind is there was a 90-cent
oeozagom 9 We're looking right now at Defendants' Exhibit 511. cezussn 9 difference that I recall.
oezasew 10 BY MR. WARSHAWSKY: oezesorm 10 Q. Okay. The process that you've described for the Treasury,
oezvaen 11 Q. The background section describing the nonrandom sample, is oezsoem 11 did that also apply with respect to your GAO review?
oo 12 that the pilot study that you talked about earlier? ceasoum 12 A. Yes, that's correct.
waeem 13 A, Yes. oezsosom 13 Q. And were your conclusions similar for the GAO review?
oezvsoon 14 Q. And then referring further down in the Scope of Work wsoen 14 A, Yes.
oezvsaen 1D section, there's a reference to reviewing a random sample. Is oezsooen 1D Q. Mr. Banda, since the 2006 reports were issued by Resnick
warsow 16 that the 90 packages that you subsequently talked about? oeasssom 1O have you conducted any additional work with regard to the
oszzozem LT A. Yes. oazsuem L1 settlement packages?
oezzoen 18 Q. And the report that you've issued here and similarly oesseen 18 AL Yes, | have.
04:22:08PM 19 Defendants' Exhibit 510, is that the report based on the random 04:25:20PM 19 Q Describe what that is, please.
ozzsaom 20 sample? wzszew 20 A. 1 have back in April I went back to the National Archives
oezzsamn 21 A. Yes. p— and reviewed four settlement packages. | reviewed six
oezsam 22 Q. Let's go back -- we'll keep it up here, 511. Can you ceasaom 22 electronic packages that were provided by Morgan Angel who had
oezzzson 23 describe the procedures -- why don't you go to the second page ceasaor 23 taken photocopies of all those, of approximately thirteen
oz 24 here of this document? Describe the procedures that you osaarn 24 packages, and then I went back through and we reviewed the work
oezzason 2D undertook referring to Resnick in performing your review of the ceassor 2D papers, 48 GAO settlement package work papers and 45 Treasury
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oumssem 1 settlement package work papers. owresem L Q. If they couldn't account for it, they had to pay for it?
ossorm 2 Q. So you reviewed slightly over half of your original work cezsstom 2 A. That's correct. That was our understanding.
PV papers from the 2006 work, correct? cezsoorn 3 Q. Would you turn to the last page of this document, please,
wwoen 4 A, That's correct. oersozen 4 and focus on the section at the bottom captioned "Traveling
ouzeoseM D Q. As well as the Morgan Angel materials? wmosen D Auditors"? Was there anything -- first of all, let me ask you,
ocososrm O A. Yes. oo O what is your understanding of what was meant by a "traveling
oszcoem [ Q. And materials that you more recently reviewed out of owrsarem [ auditor"?
PV - College Park? wasew 8 A. This is someone from the Office of Indian Affairs who
ossoom 9 A. That's correct. ooz 9 would -- this is what our understanding was -- that would come
oezssarn 10 Q. Did you review any document to gain an understanding as to oezszsom 10 out and audit and inspect the records, and as they stated here,
oezesen 11 the nature of the work that GAO and Treasury auditors were oszsmen 11 the safe vaults and cash boxes of the Indian disbursing agent,
oesziem 12 performing? oeasaom 1.2 and what this section, what we thought was very important is
sz 13 A, Yes. These documents, we did not have these document at oesaomn 13 that these Indian disbursing agents must give free and
oezezeen 14 the time that we were performing our work back in 2005 and 2006. oezsusen 14 unhampered access to all this information to traveling auditors.
oezeaoen 1D The one was the bookkeeping and accounting regulations from the oezsugen 1D Again another stated policy and procedure hopefully, what we
oezsasom 10 Office of Indian Affairs. ossom 1O refer to as holding people accountable, and, you know, it
oezearem LT Q. Let me go ahead and put up Defendants' Exhibit 509. Is oesooem L7 tells -- it describes what an Indian disbursing agent has to do
oezssew 18 this the document that you were just referring to, sir? cexoosew 18 with respect to opening its books to an auditor.
wasew 19 A, Yes. We reviewed the excerpts from this document. oooorn 19 Q. Let me ask you to refer to Defendants' Exhibit 256. Mr.
p—1 0] Q. And I don't want to go through the whole thing, but a oeozan 20 Banda, was this another document that you reviewed in gaining an
oo 21 couple things | want to ask you about. Would you go to page p—— understanding of the audit work procedures?
oeromm 22 four, please? And highlight paragraph 280 down at the bottom, ceozom 22 A. Yes. We reviewed this document.
oeorsomn 23 please. First of all, before you highlight that, there's a ooz 23 Q. What is it, by the way?
orsoom 24 section captioned Individual Monies. How did you utilize this wwzsen 24 A, This is the annual report that was prepared by the GAO for
oorsem 25 section in gaining an understanding of what was done? ooason 2D the fiscal year ending June 30th, 1939, and in the report it
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oazraoem 1 A. Section 271, is that what you're referring to? osaouem L describes processes that we observed in reviewing the settlement
osorzsom 2 Q. No, the whole section, Individual Monies. oo 2 packages with respect to what GAO -- the process that the Office
oeorzem 3 A. We just wanted to see that these are the type of activities PPV of the Indian Affairs had to go through in submitting its
oo 4 that were taking place in the accounts. We had a general oeavoen 4 information to the GAO for examination and settlement.
azraen D understanding that this was the type of activity taking place. osavoeM D Q. And I want to scale back what | was going to cover with you
ocoram O This just spelled out each of those activities. ocariem O just to hit a couple of points, if | may. Would you go to page
oszraem [ Q. Okay. And why don't we go down to 280 at the bottom. Was osarasem [ seven, please, and in the middle of the first column there's a
worsew 8 this paragraph one that you found particularly important in your osazn O paragraph that begins, Disbursing agents -- no, it's not that
ocorseom 9 analysis? osazzem 9 big. A little bit further down. No. Yes. That's good enough.
warsen 10 AL Well, | thought it was important. One of the things that | ocazazen 10 The paragraph, Disbursing agents are held strictly
oezmozen 11 thought was interesting in reviewing the settlement packages on oearaem 11 accountable under their bonds. Do you see that?
oesoorn 12 the account currents, there was always a certification by the oazagom 12 A. Yes.
oeassorn 13 Indian disbursing agent, and we felt like seeing this paragraph, osazaomn 13 Q. Again, was that something you considered?
oezeeen 14 it was -- there was a stated control in place holding the Indian oeavaen 14 AL Again, it's consistent with the policy in tribal, to hold
oezezoen 1D disbursing agent personally responsible for the funds that they oearagen 1D the people, the Indian disbursing agents personally accountable
wzszem 16 were accounting for. wasew 10 for all the funds that come into their possession.
oszsasem LT Q. Is that something you see typically in your work as an osavssem L7 Q. By the way, do you have an understanding as to whether this
oeszeon 18 accountant? ocazsern 18 policy applied simply to Indian disbursing agents or other
04:28:20PM 19 A. Well, we look for internal controls, we look for -- when we 04:32:02PM 19 disbursing agents?
p—1 0] perform audits we review the system of internal controls of a wazoen 20 A. 1 don't know if it applied to other than Indian disbursing
p— | company, how many times the policies and procedures will guide p— agents.
oesaorm 22 us as to what those controls are, and as part of our work we oz 22 Q. I'll take that as a no. And would you turn to page
cosaarn 23 test our controls, but this appeared to be a very strong control oazzom 23 fourteen, please, and highlight the section on the left-hand
oeasasrn 24 that at the Office of Indian Affairs put in place to hold these oz 24 side regarding Individual Indian Monies. Did you consider this
oezssin 2D Indian disbursing agents accountable. ogzaon 2D section in gaining an understanding of the work performed?
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oszzaen 1 A. Yes. In the section we could not verify any evidence as to ossssoem L A. A person who is signing this is pretty much saying that
04:32:51PM 2 the second sentence when it talks about the audit consists of a 04:35:54PM 2 this is, this information is complete and accurate to the best
osazson 3 termination as to compliance of laws, regulations and decisions ceasstn 3 of their knowledge.
oszzsoen 4 governing the expenditure of Indian monies. But we saw evidence owsssoen 4 Q. s that the disbursing agent's certification?
oezzon D of an accounting of collections and disbursements for the wmwon D A, Yes.
ocgsosom O account of the individual Indian. P o Q. And the disbursing agent and the superintendent were the
04:33:00PM 7 MR. SMITH: Objection, your Honor, motion to strike. oaasosen [ same; is that right?
w8 We've already had a ruling on that issue that there has been no s 8 A, Yes.
ocgzsarn 9 accounting of individual Indian funds during this process. cesoor 9 Q. And on this document did you notice any marks such as
oegzazem 10 THE COURT: | think I understand that, Mr. Smith, but oeasssom 10 you've heard the reference during Mr. Mushtaq's testimony to tic
oezszem 11 we saw evidence of an accounting of collections and P marks?
ozaorm 12 disbursements for the account of the individual Indian. We're oeaszom 12 A. Yes. It appears that balances were checked against
oessaren 13 not talking about accounting of all the I1IM fund. We're talking oeaszamn 13 something. We don't know exactly what they were checked
oeszaen 14 about review of one single account, are we not, Mr. Warshawsky? oesszren 14 against, but it appears someone was checking the information and
oezusen 1D MR. WARSHAWSKY: We're talking about the review of the oesezoen 1D then there was a stamp that said "all pencil changes were made
ozagrm 10 accounts of disbursing agents. In this case as we'll go through osazon 10 by the General Accounting Office,” and it was signed off on by
oesasaen L7 very quickly papers related to the review of one of the P 4 one of their auditors.
ocszsern 18 disbursing agents. osasrn 1.8 Q. As an auditor are tic marks something you see in your work?
osasoren 19 THE COURT: Let's not quibble about whether a wssaen 19 A, Yes.
oesoson 20 settlement package equals an accounting, okay. Let's just find oeasaren 20 Q. Why do you make or utilize tic marks?
pr— | out what happened, and | will edit the word "accounting" in po—— A. Tic marks are an indication of the audit procedure are the
oasion 22 accordance with the law of the case. ceasagon 22 evidence that was found to support the information on the work
ogssarn 23 MR. WARSHAWSKY: Thank you, your Honor. oeassorn 23 paper.
oausorn 24 BY MR. WARSHAWSKY: ossien 24 Q. Okay. And you are referring to the box near the bottom
ossern 2D Q. Why don't we move on to Defendants' Exhibit 243 and show ceassorn 2D about, all pencil changes made by the GAO. What, if any,
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ossezem 1 the first page, please. Now, you were sitting in court during osarooem L significance did you attribute to that?
osauzo 2 Mr. Mushtaq's testimony, right? oo 2 A. We couldn't determine for sure, but the tic marks seem to
osgsan 3 A. Yes. oo 3 be a check that may have been done by the GAO.
oz 4 Q. So you probably have seen this very recently. This is the YR MR. SMITH: Objection, your Honor.
osseaem D settlement package for an A.G. Wilson? oz D THE COURT: I'm going to take judicial notice of what
osasaorm O A. Yes. oearseom O a tic mark means. Move on.
osaeaem [ Q. And is this one of the packages that you reviewed in osaroem [ MR. WARSHAWSKY: Thank you.
[PV - connection with your analysis here? osarzem O BY MR. WARSHAWSKY:
osasarn 9 A. Yes. osarzom 9 Q. If you can go to page 45, please, lower right-hand corner.
oeasason 10 Q. And I'd like to ask you about a few of the pages in here. oarzomn 10 There's a signature under a box that says Commissioner of Indian
osasaoen 11 Let's go to pages 44 and 45. 45 you can just show very briefly oearaem 11 Affairs. Do you have an understanding as to what's indicated
oeasommn 12 and then we'll jump back to 44. It looks like it's all part of oararm 12 there?
wasoem 13 the same document. wawaen 13 A.  Yes. What we observed is that the account current is
wsoen 14 A, Yes. It's part of the account current. oearaen 14 prepared by the Indian disbursing agent. It is then submitted
osasen 1D Q And what is an account current? oaarasen 1D to the Office of Indian Affairs, who then examines it and that
wsew 16 A, The account current is a summary prepared by the Indian ocarsorm 1O examination, once it's complete, is signed off on this schedule,
oessoen L7 disbursing agent of the balance from the previous period plus osarsrem 17 excuse me, on this page, 45, in this case the Commissioner of
oszson 18 the receipts less the payments in their control for that period oasoorn 1.8 Indian Affairs.
oeaszorm 19 of time. ossoren 19 Q. Okay. Let's move through these quickly here. Page 52, Mr.
oeasaorn 20 Q. Okay. And down near the bottom right-hand corner, or p—l ()] Banda, we're walking through this particular package. Now what
p— | actually it's the bottom section that says "I certify.” Do you po—y is page 352?
oeasaorn 22 see that? oeasszom 22 A. This is our correspondence from the Office of Indian
s 23 A, Yes. ceaszon 23 Affairs to the superintendent, the Indian disbursing agent,
oeasaen 24 Q. What is your understanding of what that certification oaszorn 24 letting them know that their account has been administratively
04:35:50PM 25 represents? 04:38:20PM 25 examined and transmitted to the GAO. However, there were two
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osseaen 1 exceptions noted in their review. osarszom L A. It's the form that GAO reported the statement of
osssason 2 Q. Now, in the course of your review did you gain an oo 2 differences, the difference that they found of $11.69.
osgsaon 3 understanding as to whether there were two layers of review, in osazoem 3 Q. Okay. And so that ties to the difference that we were
ssasasen 4 other words, Indian Affairs before GAO? swazosen 4 talking about earlier?
04:38:45PM 5 A. Yes. orazoeM D A. Yes.
ocasesom O Q. And what did Indian Affairs do? osazoom O Q. And go back to page four, please. And down at the
ossarem [ A. Indian Affairs reviewed the underlying information osazaem [ bottom -- well, not the bottom. There's a signature. It says
PP - supporting the account current, and they, if they found osazzm O Fred H. Brown, Comptroller General of the United States. What
P | discrepancies they would communicate those to the Indian osazaem 9 was the significance of the comptroller general's signature on
oasorew 10 disbursing agent. waaen 10 that page?
oessoen 11 Q. And is our discrepancies noted on this particular page? osazaem 11 A. It's our understanding that that person is the person who
osasoorn 12 A. They're discrepancies or problems that they came across. oszagom 12 has taken responsibility for this settlement of this account.
oeasoorn 13 Q. And let's move to page six. Mr. Banda, what is page six? oz 13 Q. Let's move to page 67. And Mr. Banda, did you see this
ez 14 A. Page six is the communication from the Indian disbursing osazsren 14 document when you were doing your review?
oesszsen 1D agent to the Office of Indian Affairs of how they cleared the osazsoem 1D AL Yes, | did.
oeasaorn 10 exception or the problem that was noted. osazsorn 1O Q. And what is it, please?
oessazem L7 Q. So this is the response to the Indian Affairs? osazooen L1 A. It's a summary of the Individual Indian Money transactions
04:39:35PM 18 A. Yes. 04:43:04PM 18 for the period July 1st, 1938 to December 31st, 1938. It
oasasrn 19 Q. Then let's move to page five. What does page five oczsorn 19 includes the opening balances, the receipts and disbursements,
p—1 0] represent? p—l ()] and the closing balances.
p— | A. Page five is a correspondence to the GAO from the Office of pom— Q. And just to move it along, is it fair to say each line
ocassson 22 Indian Affairs letting them -- notifying them that the ozsson 22 represents the gross value for each group of sur names beginning
osvorn 23 exceptions that were noted have been properly cleared by oeaszsn 23 with a letter?
ocavosrn 24 explanations and accompanying work papers. oesszsen 24 A. Yes, that's correct.
oavoorn 2D Q. Okay. So layer one of review is done, correct? ozzon 2D Q. Let's take one where there's just one person with a surname
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oo 1 A. Yes. osazzem L in the group. Letter Q indicates one account, correct?
osavszom 2 Q. Now let's move on to page four. What is the certificate of osasaom 2 A. Yes.
osavssn 3 settlement of account? ooasarn 3 Q. And why don't you pull up, please, we're going to go into
wwoen 4 A.  The certificate of settlement is prepared by the GAO when oeazaen 4 Exhibit 244, page 329. Have you seen this document before, sir?
osavzeem D it reviews the account current and the underlying work papers sazsoen D A, Yes.
osaoaem O and examines that information. They are certifying that they've csasoorn O Q. And what is it?
osavaem [ examined the account for the period of time, and in this case osacoem [ A. It's an Individual Indian Money statement for a particular
04:40:39PM 8 October 1st, 1938 to December 31st, 1938, and these are the 04:44:05PM 8 individual whose last name begins with Q.
ocavason 9 balances due as of December 31st, as rendered from the account osasorem 9 Q. And blow it up a little bit so we can see it. And if you
P 0] current, and what they came up with during their audit, and they osassoon 10 scroll up to the top, please. There is the Q name is there,
osaossen 11 identified a difference of $11.69. P Mary Sophia Quinimosay?
oosorm 12 Q. Now, when Mr. Mushtaq was covering a similar document there oassomm 12 A. Yes.
waroew 13 was no difference noted. You mentioned here an $11.69 ocarsom 13 Q. It's Q-u-i-n-i-m-o-s-a-y.
osavoen 14 difference in the middle column? osaszeen 14 And did you, just make it very quickly, were you able
sazoew 1D A, Yes. wazew 1D to tie the numbers shown in this ledger to that lead schedule
oo 10 Q. And what does that mean? oeaszoon 10 that we just reviewed in 245, page 67?
osarnzen L7 A. When GAO reviewed the underlying document -- it's our osaszom L1 A. Yes. We were able to tie in the old balance. The Gingold
ocarsew 18 understanding that when GAO reviewed the underlying information osassorn 18 balance was the previous balance on the other schedule. And
ocazzorm 19 they came up with a different account balance due than what was osassoon 19 summarizing adding the payments and the receipts together, those
ocazzrem 20 reported on the account current from the Office of Indian p— (] amounts agreed with that previous schedule as well, and then the
po— | Affairs. pom— last balance on this page agreed with the closing balance on the
oz 22 Q. Okay. And let's go to page 58, please. Mr. Banda, have ceusosm 2.2 previous page.
oo 23 you seen this document in your review? osoon 23 Q. If you go back to 243, page 67, and focus in on the line
wasen 24 A, Yes. oeaszn 24 for Q, please, preferably the whole line, okay, so you're
oz 2D Q. And what is it? oasazon 2D talking about tying in these entries along the line for Q?
Jacqueline M. Sullivan, RPR Jacqueline M. Sullivan, RPR
Official Court Reporter Official Court Reporter

29 of 60 sheets Page 1336 to 1339 of 1386 06/23/2008 04:44:58 PM



Jacqueline M. Sullivan, RPR

Official Court Reporter

1340 1342
owssaem 1 A. Yes. osaioem L Q. Okay. And what if any opinions did you conclude from
osasazn 2 Q. And was there similar detail for all of the other osagzom 2 seeing certifications of the disbursing agents, the sign-offs by
04:45:38PM 3 individual Indians summarized in this schedule? 04:48:26PM 3 the commissioner, and the issuance of a certificate of
osasaen 4 A. We did not see anything for X, Y, and Z in the settlement osasosen 4 settlement?
owasugeM D package. It went through W. sz D AL It appeared that there was a process in place where the
ocusaorm O Q. Very good. And I apologize we don't have this in the ocasazm O Indian disbursing agents prepared these account currents on a
owassrem [ excerpts we gave you. Would you pull up page 20 from 243? osapaem [ monthly basis and submitted them to their -- to the Office of
casorn 8 We'll get you a copy. ocagn O Indian Affairs, and what we saw was a lot of scrutiny when there
ocasosrn 9 And this is another account current for that package; ocagaorm 9 was information that did not agree in the correspondence between
p— 0] is that correct? ocagsew 10 the Office of the Indian Affairs and the Indian disbursing
ossen 11 A. Yes. It's for the month of December 1938. Prp—— | agents, so we felt like there was a thorough review done at the
oeassorm 12 Q. Can you block the section that begins Individual Indian oeugseom 1.2 Office of Indian Affairs level, and then since there was --
ocaszen 13 Monies and take it across all the way? Excellent. Yes. And oasozn 13 since we saw the certificates of settlement and there was
oeszsen 14 what if anything did you find significant about this particular osasosen 14 certification and examination on those certificates of
osaszoen 1D document? osasooen 1D settlement it appears that GAO --
wszew 16 A, We were able to tie in the line that is labeled Indian oassoom 10 THE COURT: Do you want to back off that mike just a
osasaen LT Balance to the United States of 149,000. I think it's 860. osaonsen L7 little bit? It's percussive.
ocsasrn 18 Q. Why don't you blow that up, please, the 149? Over on the ocaszow 18 THE WITNESS: | apologize.
oasaarn 19 right-hand side. Good enough. Yes. The 14986049. osuszorm 19 It appears that there was a regular examination
oesssorn 20 AL Yes, we were able to tie that in to the summary of p— (] conducted by GAO and Treasury based on the settlement packages
PO | transactions. pom— that we reviewed. And based also on the reports that we
oeassson 22 Q. Go to page 67 real quickly again. And down at the bottom csusaorm 22 reviewed from the comptroller.
wassw 23 the totals. Is that where you tied in the 1498604972 ocasazm 23 BY MR. WARSHAWSKY:
warosen 24 A, Yes. oasazn 24 Q. And as part of your review did you form any opinions as to
ocaroson 2D Q. And were the types of documents that you reviewed typical, waszen 2D whether Individual Indian Money transactions were regularly a
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owaroem 1 that we've reviewed just now, typical of what you saw during osasaem 1 part of that review?
osarsoom 2 your review of all the GAO and Treasury packages? oasaorm 2 A. When we saw it. | can't say for sure.
oearsom 3 A. When there was in the individual Indian money present in csasaon 3 MR. WARSHAWSKY: Your Honor, | have no more questions.
owarzen 4 those packages, but they did not all contain this type of owasaren 4 Thank you, Mr. Banda.
owarzsem D activity. ovasugen D THE WITNESS: You're welcome.
ocarzeom O Q. When did you see individual Indian money in packages? oz O MR. WARSHAWSKY: Oh, your Honor, | would move the
wasen (A, When? oswssew  { admission of DX 509, 510, and 511. DX 243, 244, and 256 were
waram O Q. Yes. wsoowem 8 exhibits from the October hearing. We've referenced those as
04:47:32PM 9 A. Well, when it was there, | mean. 04:50:07PM 9 well, and | would ask that they also be introduced.
p— 0] Q. 1 mean, was it periodic or -- ososomn 10 THE COURT: All right. They're all received.
osararen 11 A. It was periodic, yes. ossonzem 11 MR. WARSHAWSKY: And your Honor, if we could also move
oaragon 12 Q. As aresult of your review, have you formed any opinions oesossom 1.2 from Mr. Mushtaq's testimony Defendants' Exhibit 504, the
oearaoon 13 about the work performed by GAO and Treasury? ososomn 13 compilation of photographs.
oearasen 14 A. It appears that there was a regular, an orderly oesozoen 14 THE COURT: Received.
osarsoon 1D examination. oesozzem 1D MR. WARSHAWSKY: Thank you, your Honor.
04:47:53PM 16 MR. SMITH: To establish the foundation for that 04:50:23PM 16 (Defendant Exhibit Nos. DX 509, DX 510, DX 511,
oaarsien LT opinion, he's looking -- oasoosen L7 DX 243, DX 244, and DX 256 received into evidence
ocarsson 18 THE COURT: I'm going to hear it. You can cross- ooz 18 at about 4:50 p.m.)
04:47:57PM 19 examine it. 04:50:28PM 19 MR. SMITH: Good afternoon, your Honor.
warsew 20 BY MR. WARSHAWSKY: oasozsen 20 CROSS-EXAMINATION
Po— | Q. I'm sorry, your opinion again? po— BY MR. SMITH:
ousoun 22 A. From the packages that were reviewed and the work done by cesoasm 22 Q. Mr. Banda, you talked about regulations and processes that
oasoorn 23 our staff, it appears that there was a regular and orderly oo 23 you observed and some comptroller opinions that you were
ocassorn 24 examination process and settlement process conducted by GAO and osoasrn 24 provided. Who provided those to you?
oagsson 2D Treasury based on the settlement packages reviewed. wsosorn 25 AL I'm sorry. Can you say that again?
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ossouen 1 Q. Sure. You indicated you were provided some regulations and ossaoem L A. 1921 to 1951.
ossosom 2 some other procedural rules that you reviewed, and also | oo 2 Q. Thank you.
oososon 3 believe a comptroller's opinion. Can you tell us who provided oosen 3 A. You're welcome.
wswoew 4 that to you? oesaen 4 Q. Now, of those Treasury settlement packages, how many did
wswoew D A, The regulations and the comptroller report? ousaieM D you personally review?
oesroem O Q. Um-hmm. oesssom O A. 1 reviewed two complete packages personally.
ossvoem [ A. 1t was provided by Department of Justice. ousazsem [ Q. You personally reviewed two complete packages?
oesrosn O Q. Okay. And did they provide you any of the audits of the wsszew 8 A, Yes.
ossroon 9 disbursing agents over the years? oesazem 9 Q. Okay. And you reviewed work papers from your team for
wsrew 10 A No. oessaaen 10 another ninety or so?
oeszzen 11 Q. Okay. Do you have any knowledge whether those regulations Po—— A. Yes.
osszsorm 12 and procedures were in fact followed on a regular basis, other ossaom 1.2 Q. Now, can you tell us how many settlement, Treasury
wstoew 13 than what you reviewed in individual settlement packages? o 13 settlement packages there are out there?
oasioen 14 A. No. oassaen 14 A. No, I do not know that.
oesizen 1D Q. Now, you were first employed by Resnick in 2004; is that oeszaaen 1D Q. If we could look at Exhibit 154 at 60-8-5. Okay. Let's
oesraen 10 correct? oseoom 10 see the full document, please. And are you familiar with this
oeszaen L7 A. Yes. oasenrem L1 document from the Resnick Group? | believe your name is on it.
wsiazem 18 Q. And it was sometime after that that you first had an wszem 18 A, Yes.
04:51:36PM 19 introduction to any of the documents related to this case, is 04:54:21PM 19 Q Dated September 7, 2005?
p—1 0] that fair? oesezan 20 A. Yes.
p— | A. That's correct. po— Q. And is that regarding your review of Treasury settlement
oo 22 Q. You hadn't heard of an Indian settlement package prior to cessaom 22 packages?
o 23 that time? oeseaorn 23 A. Yes.
04:51:47PM 24 A. No. 04:54:31PM 24 Q And if we could look at 60-8-12, please. And does it
oeszam 25 Q. When is the first time that you actually started reviewing oessaor 2D appear that there are 20,676 Treasury settlement packages for
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owsisem 1 what you've referred to as a settlement package? ouseasem L the period 1890 to 19207
oesisom 2 A. 1 believe it was April of 2005. cosago 2 A. Yes.
ossrso 3 Q. To your knowledge had Resnick been employed to review a oo 3 Q. So you have reviewed two of 20,676 packages; is that
auszoen 4 settlement package prior to that time? ousessem 4 correct?
04:52:06PM 5 A. No, it had not been. casassen D A. That's correct.
oeszoom O Q. And other than in preparation for this litigation, when is oo O Q. Now, tell me how many GAO settlement packages you
ouszaem [ the last time that you reviewed a settlement package? oussosem [ personally reviewed.
wszsw 8 A, Other than preparation for this litigation, 1 believe wssow 8 A. 1 reviewed four recently, and during the -- and I don't
oeszzm 9 August of 2005. ossasom 9 recall how many I reviewed when we did the pilot back in 2005.
oszzaem 10 Q. August 2005? osssomn 10 Q. So until recently the only ones you reviewed were during
oeszasen 11 A. Yes. oasszem L1 the pilot?
oszzorm 12 Q. Okay. So since that time you have not been tasked to oesszam 1.2 A. The complete packages, but I reviewed the work papers since
oz 13 review any additional settlement packages? osszsem 13 then.
wszaen 14 A.  No. I reviewed the work papers for the reports, but I did osszoen 14 Q. Okay. Let's look at Exhibit 154 at 60-8-33. Are you
oeszaen 1D not review any additional settlement packages. wssaew 1D familiar with this document General Accounting Office Settled
oz 10 Q. There were some discussions of some reports that were osssem 1O Indian Agent Account packages at National Archives?
oaszasem LT prepared by your company, and as | understand it, you've Po—— Y 4 A. 1 may have seen it, | just don't recall.
oeszsorm 18 reviewed or your company has reviewed two sets of packages. One osssoen 18 Q. Okay. Let's look at 60-8-75. It indicates what GAO
oz 19 is Treasury and one is GAO; is that correct? oessssom 19 settlement packages were reviewed and who reviewed them and you
wssew 20 A, That's correct. oesszomn 20 personally were listed as reviewing five. Does that sound about
po—i | Q. And the Treasury packages are from a period 1880 to 1920? po— right?
wssoew 22 A, 1890. wsszem 22 A, Yeah. These are the packages I couldn't recall that I
oessosn 23 Q. I'msorry, 1890? osszrn 23 reviewed during the pilot.
wssoen 24 A, Yes. oesszorm 24 Q. And two are at the Ponty Agency in 1927, two at the
ossoson 2D Q. And the GAO settlement packages from? ossaarn 2D Cherokee Agency in 1930, and one in the Pineridge Agency in
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oo L 1948; is that correct? wsearw L A, That I don't know.
wssaem 2 A, I'msureitis. oesoarm 2 Q. Well, isn't it true, Mr. Banda, that they could not answer
oo 3 Q. So you reviewed on this occasion packages from basically wsssew 3 the question whether based on that statistical sample there was
wseaen 4 three agencies over three separate years, correct? wsosen 4 a systematic check of any individual Indian account, isn't that
wsssew D AL Yes. wsoooew D correct?
o O Q. And can you tell me how many settlement packages, GAO oo O MR. WARSHAWSKY: Beyond the scope of direct.
wsesen  { settlement packages, there are of GAO settlement packages there osoooseM [ THE COURT: Oh, I don't think so.
wsroew 8 are during this period? oo O THE WITNESS: | don't know the answer to that
wsroew 9 A. 1 don't know. woocew 9 question.
osrorem 10 Q. If we could look at Exhibit 153 at 60-5-1. It's a document soouem 10 BY MR. SMITH:
wszzew 11 entitled from Burt Edwards to Fitz Scheuren reviewed by Resnick osoomem 11 Q. Okay. If we could see this document, please.
osrzoom 12 Group of settlement packages. Have you seen that document osovsorm 1.2 THE COURT: I'll make a deal with you, Mr. Warshawsky.
stz 13 before? woozzew 13 You withdraw the direct and I'll sustain your objection.
wsraoen 14 A, Yes. osoozeen 14 MR. WARSHAWSKY: No deal, your Honor.
osrzoem 15 Q. If we could look at 60-5-3. See if you could focus in on woozew 1D BY MR. SMITH:
wsraew 16 the highlighted section. oo 1O Q. I'm showing you what's entitled Government Monitoring of
wsraew LT A, Yes. wowew L7 the Indian Service Special Disbursing Agent's accounts, March
oesraoom 18 Q. Does it indicate the search information was collected so woseen 18 31, 2007. Have you seen this document before?
wsrw 19 that NORC could develop statistical analysis of the completeness woeew 19 A, I've seen it, I've not read it.
wsraem 20 of the GAO population of 31,418 settlement packages? osoosorn 20 Q. You've seen it but not read it?
wssem 21 AL Yes. wosew 21 A, I've seen the front of it but not reviewed it in detail.
ot 22 Q. So you initially reviewed five of 31,418 packages. Since osoosorm 2.2 Q. If we could look at page six, please, and focus in on the
wssow 23 that time have you reviewed how many more? worosem 23 the second paragraph. In the fourth line down toward the middle
wssoew 24 A, Four. worzom 24 do you see it starts the question of whether, do you see that?
wsosen 2D Q. So a total of 8 of 31,4182 wozm 2D A, Yes.
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aseomen L A Or nine. Five and the four, so ... sorzem L Q. It says, The question of whether account balances were
oossioom 2 Q. I'msorry, nine. You're correct. You're the accountant. ooz 2 systematically checked at an individual Indian account level has
wssem 3 A Thank you. wsozem 3 not been answered conclusively. Is that correct?
oaseaen 4 Q Is it your testimony that you can make judgments regarding woaen 4 A That's what it says.
wsszew D what were the regular practices regarding reviewing these woraeM D Q Has anybody ever discussed that conclusion with you?
oessazom O packages by reviewing nine of 31,418 settlement packages? o O A, Yes.
wssaew A, No. It was based on the work done by our firm. 1 formed oo [ Q. And who is that?
wssagrw 8 an opinion that what we observed, it was based on the sample oo 8 A We have talked about it internally with Resnick in
wsssew 9 that we reviewed. wsovaem 9 preparation for this trial.
P 0] Q. Okay. And your firm reviewed ninety GAO settlements? oo 1.0 Q. So you were aware of the conclusion?
wsesoen L1 A. Ninety GAO, yes. wasew 11 A. 1 was aware that there was a conclusion, not that I wasn't
ossorem 12 Q. Sois it your testimony that based on your personal review wossew 12 aware that it was in this report.
wssosew 13 of nine in your firm's review of ninety that you can make a osorsen 13 Q. So you were aware that there was a conclusion that they
ossooen 14 judgment regarding regular practices when there's a total of wozoew 14 could not come to any conclusions from the statistical sampling;
wssen 1D 31,418 settlement packages? wozosen 1D is that right?
wssw 16 A, The reason why we can make this statement is that we really woeew 10 A, No. What I was aware of is that there was a desire to come
wsszsew L7 saw no exceptions to that in the sample that we reviewed. wozoew 17 to that conclusion.
osozern 18 Q. Okay. Now, you provided this information to NORC for a osozsomm 18 Q. If we could look at the next paragraph, focus in on that,
wssaew 19 reason, didn't you? woew 19 the last sentence. Starting third to last line, do you see
wsszen 20 A, Yes. wozzew 20 where it says "the relative"?
p— | Q. And what was the reason you provided this information to wozen 21 A, Yes, I see it.
oesoason 22 NORC? osozzaem 22 Q. It says, The relative frequency which with individual
wssaew 23 A, It was our outstanding that they were going to use it in a ooz 23 Indian accounts were audited cannot be ascertained, however,
wssaon 24 statistical analysis. woaem 24 because of the varied way the settlement packages were
oo 2D Q. And did they use it in a statistical analysis? wouen 2D maintained. Were you not aware of that conclusion before today?
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wesxen 1 A, 1 was not. osossiem L MR. SMITH: Your Honor, | have no further questions.
osozsorm 2 MR. SMITH: Your Honor, one second. wsossom 2 THE COURT: Mr. Warshawsky?
wozsoem 3 BY MR. SMITH: ososson 3 MR. WARSHAWSKY: I'll be very quick.
sowew 4 Q. If we could look at Exhibit 152, please. And look at osossorn 4 REDIRECT EXAMINATION
osoazeM D 152-60. I'm sorry. 60-3-16. osoeoeM D BY MR. WARSHAWSKY:
wsozaem O THE COURT: You don't have much more with this osososrn O Q. Mr. Banda, Mr. Smith asked you questions about reviewing
woue  { witness, do you, Mr. Smith? osoesem [ samples from tens of thousands of packages. Is it a normal
sossen O MR. SMITH: You know, I really don't. I'll be wossoew 8 audit procedure to use random sampling?
wosew 9 finished in about two minutes. woszem 9 A, Yes.
ososssem 10 THE COURT: Good. ososzaem 10 Q. And if you use a statistically valid random sample, can you
osoasoen L1 BY MR. SMITH: woezew 11 draw inferences about a large population by reviewing a small
osozsorm 12 Q. Is this a summary of the ninety Treasury settlement ososzsrm 1.2 number?
ososczen 13 packages have you seen this before? ososaaen 13 MR. SMITH: He's not an expert in that field.
weosew 14 A, Yes, I believe so. Yep. osoeaeen 14 MR. WARSHAWSKY: I'll qualify him, your Honor, if you
ososoen 1D Q. And can you tell the Court of the ninety that were reviewed wsosaen 1D wish.
wossew 16 how many didn't have Individual Indian Money in them? ososaorm 1O THE COURT: Well, you're going to have a hard time
woesew L7 A, 1'd have to go through. There were many, but I'd have to osoeutem L1 qualifying him against what NORC has already concluded about
osoczen 18 go through and count them. wossrw 18 this sample.
ososzzem 19 Q I'll tell you, | counted them. It was roughly 42. ososorm 19 MR. WARSHAWSKY: Well, your Honor, I'll be happy to go
wozsen 20 AL Okay. woseom 20 to that NORC report as well.
y— | Q. 42 out of the 90. That's sound about right? osossorm 21 THE COURT: Go to the validity of the sample size and
oz 22 A That sounds about right. wossew 22 all that. Maybe we better bring him back tomorrow morning if
ososaor 23 Q I mean, for example, the first two are the Keyawah agency, wossw 23 that's what you're going to do.
wozew 24 and it indicates that there's no 11M money in those packages; is osossor 24 MR. WARSHAWSKY: No. What | was going to do, your
wosaew 25 that correct? woroew 25 Honor, is simply establish that auditors rely on random samples.
Jacqueline M. Sullivan, RPR Jacqueline M. Sullivan, RPR
Official Court Reporter Official Court Reporter

1353 1355
woeaen L A Yes. osorosem L THE COURT: I'll take judicial notice of that. The
ososaen 2 Q. Was there supposed to be 1IM money in those packages? oo 2 question is whether this was an adequate sample and whether the
won 3 A, That I can't tell you. | don't know. woruew 3 conclusions drawn from this sample are adequate, and if he's
woeusen 4 Q. So you can't tell us whether on any of these reviews worsen 4 prepared to testify about that let me hear his qualifications
woszew D whether there was money, there should have been money where woreem D for it.
woussew O there wasn't, is that fair, any of these packages? oo O MR. WARSHAWSKY: He certainly didn't design the sample
wossen (A, 1 can't tell you where it says there's no 1M money whether worzem [ so I'll move on.
woscw 8 OF not there should have been 11M money. worzem 8 BY MR. WARSHAWSKY:
ososoen 9 Q. On any of these reviews was any effort made to determine ooz 9 Q. And I'm sorry, | didn't get the exhibit number, but the
woseew 10 whether money was actually disbursed to the proper beneficiary? worzeew 10 NORC 2007 report that you reviewed, if you could pull that back
woesuew L1 A, No. osorazem 11 up. AR436, do you mind pulling that up and go to page six. You
osossam 12 Q. It wasn't done by you or by the auditors originally, is osoraoem 1.2 remember when Mr. Smith reviewed this with you?
wosew 13 that fair? woreon 13 A, Yes.
woseen 14 A, It wasn't done by us. osorazen 14 Q. And would you highlight that whole paragraph that begins
ososzoem LD Q. And you couldn't tell whether the original auditors had woruem 1D Evidence in some? Well, | mean just blow it up. Evidence in
woszew 16 done it either, had you? worsew 16 some.
woeszem L7 A, We did not look for that in our work. wosew L7 A.  Right.
ososzerm 18 Q. Al they're doing here is balancing accounts of the Indian oo 1.8 Q. Do you remember Mr. Smith asked you about a section of
ososaorm 19 agent; is that correct? wosoorw 19 that. Did you consider the first sentence when you were
wosasew 20 AL They were balancing the accounts and providing support for osososen 20 answering that question, Evidence in some settlement packages
wosaem 21 those balances. ososoeem 21 indicate the GAO did at least sometimes examine all individual
ososasn 22 Q. But they are not auditing or balancing the individual osossoom 22 Indian accounts at a BIA agency?
ososaren 23 Indian accounts themselves, are they? wosssew 23 A. 1 did not review that.
wosaom 24 A, We did not see evidence of an audit of an individual Indian wsosaeem 24 Q. Okay.
wosaem 2D account. wsosrem 2D THE COURT: "At least sometimes," that's the

Jacqueline M. Sullivan, RPR
Official Court Reporter

33 of 60 sheets

Page 1352 to 1355 of 1386

06/23/2008 04:44:58 PM




1356

1358

Official Court Reporter

wsos2ew 1 proposition you want to offer this for? saoew 1 in recess until 9:30 tomorrow morning. Thank you.
osos2aem 2 MR. WARSHAWSKY: Well, I was going to move a little osatosem 2 COURTROOM DEPUTY: This Honorable Court now stands
05:08:26PM 3 bit further into this. 05:11:08PM 3 adjourned.
wsoszem 4 BY MR. WARSHAWSKY: 4 (Proceedings adjourned at about 5:11 p.m.)
wosow D Q. Let's move on to page seven real quickly. Let's get passed 5 ---
wosaev O  that. Last question. Mr. Smith offered his calculations that 6
wosaem [ half of the settlement packages had 1IM accounts reviewed in 7
wsossoev 8 them. Do you remember that? 8
05:08:52PM 9 A. Yes. 9
wosszev 10 Q. And do you remember ever learning that 1M was reviewed on 10
wossew 11 a six-month basis? 11
osossorm 12 A. Yes. 12
wosoorw 13 Q. And would that explain why some packages did have IIM and 13
ososoeen 14 some did not? 14
wososen 15 A. 1t could. 1'd have to go back and look. 15
osoo0eem 16 MR. WARSHAWSKY: Your Honor, | have no more questions. 16
oso010m 17 Thank you. 17
osooem 18 MR. SMITH: Nothing further, your Honor. 18
oso012em 19 THE COURT: Thank you, Mr. Banda. You're excused. 19
wooasen 20 You may step down. 20
ososarem 21 What's left here? Where's Mr. Kirschman? What's 21
wsooz20m 22 going to happen tomorrow? Scheuren is coming back for more 22
sosoeen 23 cross, | assume. 23
oso02eem 24 MR. KIRSCHMAN: The government has one more witness to 24
wsooaem 25 present tomorrow morning, and then we have the unfinished 25
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wossew 1 cross-examination of Dr. Scheuren that is part of the 2
3 WITNESSES:
05:00:37PM 2 government's case.
) ) 4 GARY GRIPPO
oso0aPm 3 THE COURT: Fine. All right.
osooaeem 4 MR. KIRSCHMAN: And the government will then rest in 5 Direct Exam_inat_ion by Mr. G‘illett 1226
Cross-examination by Mr. Gingold 1251
05:00:42PM 5 our responsive case. 6
ALI MUSHTAQ
oso0uzem O THE COURT: What's your witness tomorrow? 7
: Direct Examination by Mr. Kirschman 1285
P MR. KIRSCHMAN: Joseph Rosenbaum. 8 Cross-examination by Mr. Guilder 1311
oso0arem 8 THE COURT: What's he going to say?
9 FRANK BANDA
osogasem 9 MR. KIRSCHMAN: He will be addressing his work on
. . o 10 Direct Examination by Mr. Warshawsky 1319
woosiew 10 paragraph nineteen and how it relates to his findings related to Cross-examination by Mr. Smith 1343
wwsm 11 the named plaintiffs and related -- 11 Redirect Examination by Mr. Warshawsky 1354
osa002em 12 THE COURT: Okay. And are the plaintiffs going to put 12
wwosew 13 a rebuttal case on? 13
osaooeem 14 MR. DORRIS: A short one, yes, your Honor. 14
os1010em 15 THE COURT: And what will that consist of?
15 EXHIBITS
ost0120m 16 MR. DORRIS: Three witnesses, your Honor. Mr. Gregg,
16
wwaew 17 Mr. Hammond, and then Brian Palmer from CRA who is Mr. Cornell's Plaintiffs'
02w 18  colleague. Mr. Cornell will not be able to come back, but | 17 Exhibit e .
No. Identification Marked Received
020w 19 told Mr. Kirschman at the lunch break that what | proposed was 18
No. 136 1260
wwsew 20 this: That we go as far as we can with all the other witnesses. 19
wswoaew 21 Mr. Palmer's analysis is not going to be complete until sometime 20
wsw0aem 22 on Friday where he's gone through, weighed what he's heard, and 21
wwoamm 23 prepared a new calculation, and that we could provide that to
22
wwosem 24 the government then, and would propose to put him on on Monday. EXHIBITS con't. on next page.
ost0som 25 THE COURT: That sounds about right. Okay. We'll be %2
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