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PROCEEDI NGS

COURTROOM DEPUTY:  This is CGvil Action 96-1285,
El oui se Cobell, et al. versus Dirk Kenpthorne, et al.

THE COURT: Cood norning, everybody. W' re not ready
for Ms. Herman yet, M. Kirschman?

MR. KI RSCHMAN.  Yes, we are, Your Honor. But | just
have a brief update, Your Honor. | informed you yesterday that
defendants plan to file a Rule 52(c) noti on.

THE COURT:  Yes.

MR. KIRSCHVAN. We did not file that because we did not
receive the transcript from Tuesday afternoon involving
Prof essor Cornell's testinony until this norning. Now that we
have that transcript, we will shortly be filing the notion in
the clerk's office, and I would request that we have an
opportunity to briefly argue that notion soneti me Monday,
preferably Monday norning before we start.

THE COURT: Cxay.

MR. KI RSCHMAN.  Thank you, Your Honor.

THE COURT: Good norning, M. Quinn.

MR. QUINN:  Good norning, Your Honor. Just before we
bring Ms. Herman back up to the stand, Your Honor had nade sone
reference to DX-365, which is the exhibit | had been asking some
gquestions about of the witness just at the end of the day.

THE COURT:  Yes.

MR. QU NN Essentially as far as ny questioning goes,
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| directed Ms. Herman, with respect to that exhibit, |I'm
prepared to nove on to another subject. The plaintiffs in their
case-in-chief in this part of the case have not used
Def endant's 365, and our questions yesterday were designed to
i ndicate the reasons why we're not relying on DX-365 in this
part of the case. And since neither party for this purpose is
relying on Defendant's Exhibit 365, | don't believe it's
relevant. The Court | don't think needs -- that it nerits
further consideration.

THE COURT: Gkay. All right.
(M CHELLE HERMAN, DEFENDANT wi tness, having been previously duly

sworn, testified as follows:)
CONTI NUED DI RECT EXAM NATI ON

BY MR. QUI NN
Q Good norni ng.
A. Good norni ng.
Q Wien we |eft off yesterday, Ms. Herman, we were talKking
about your historical flow of funds diagram |If | could, |
would like to nove this for the Court's benefit.

THE COURT: |Is there anything magic to the word
"historical" in that? It used to be that way, nowit's not?

MR. QU NN. Well, with the reformefforts there have
been many changes in the last few years; for instance, getting
rid of SDA accounts. The efforts to disburse with the use of

TFAS today, the flow of funds in the system have changed.
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BY MR. QUI NN:
Q M. Herman, are you aware of nore recent changes to the
systemin terns of what goes on presently in the accounting fl ow
of funds?
A. There's been a major effort to reduce the use of Speci al
Deposit Accounts and to ensure that tribal nonies aren't within
the Il Msystem

THE COURT: kay. o ahead.

MR. QUINN: For purpose of the historical accounting,
Your Honor, we thought it was appropriate to address the flow of
funds | ooking back in tine.

THE COURT: Fi ne.
BY MR. QUI NN:
Q M. Herman, with reference to your diagram Defendant's
Exhi bit 370, does that diagramidentify how non-individual noney
is collected in the systemand then is disbursed out of the
syst enf?
A. That's correct.
Q Are you aware that the Court had asked defendants to explain
the difference between total collections into this Il Msystem
and the anount posted to individual Indian accounts?
A Yes, | am
Q And to answer that question, what were you required to do?
A. | evaluated nonies that were noving out of the

non-indi vi dual accounts that were not crediting to an individual
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Q \Were you able to determne that by | ooking at just a few

records?

A. | did a study of the electronic data primarily, and then

al so sone of the historical docunments gathered by Dr. Angel

Q Could you make the determ nation, based on the docunents you

reviewed up to this point?

A. You can certainly identify where sone of the nonies are

di sbursed to, but not where all of the nonies are disbursed to.

Q Wiy wasn't it possible to review just a select few docunents

to respond to the Court's question about total collections into

the system and nonies credited to individual Indian accounts?

A. These records aren't kept in an aggregate |evel that would

report on the entire trust. The closest reporting in the

current years at an aggregate |evel would be the audit reports,

and those reports don't break down disbursenents in this way.

Q Do you have an understandi ng, having studied the flow of

funds, why you had these dollar anmobunts of non-individual noney

being collected into the systenf

A.  Sone reasons why this noney would have cone into the system

i ncl ude shared | eases; so, for exanple, if the tribe and an

i ndi vidual or many individuals shared in the sane |ease, the

noni es needed to be distributed through the individual system
Additionally, if the Bureau wasn't able to determ ne

exactly to whomthe funds were due, they wanted to ensure that
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the nonies began to earn interest, and so they would deposit the
monies into the individual trust fund to do that.

Q Based on your study of the accounts, are you able to isolate
all of the total collections that are just related to individual
| ndi an account s?

A It's very difficult to do, so in our analysis we considered
all of the collections into the system

Q kay. So when you're studying the flows of funds through
the system what did you wind up doing? Wat was the next Dbest
appr oach?

A. W considered all of the collections into the system not
only those collections that went to individual accounts.

Q And how about on the di sbursenent side?

A. Again, we considered all of the disbursenents fromthe
system

Q Have you brought sone historical exanples with you to show
the Court today about the flow of funds?

A.  Yes, | have.

MR. QUINN:  Your Honor, with the Court's i ndul gence,
think Ms. Herman's direct exam nation wal king through the
exanples, it would be easier if she had a hard copy version. W
have screen copy to display and copies for plaintiffs, but if
it's all right with the Court, | would like to have her..

THE COURT: Fine. \Watever works.

MR. QU NN: If | may approach, Your Honor
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THE COURT: You may.

MR. QU NN Could we put Defendant's Exhibit 474 on the
screen, please?
BY MR. QUI NN:
Q Let's have a | ook at your first exanple. The docunent has
been marked for identification as Defendant's Exhibit 474.

MR. QU NN. Can we zoomin on it, please?
BY MR. QUI NN:
Q Is this one of your exanples, M. Hernan?
A Yes, it is.
Q Can you describe what this first page of Exhibit 474 is
showi ng us?
A. This is a summary of the postings to the |RMS system and a
brief description of how these postings interact with the
docunents behind this summary.
Q Are these funds being posted, then -- you say |RVE. Does
that nean it's noney coming into the Il Msystemin your diagranf
A. This is actually an exanple of nonies |eaving the |IRVS
system from an adm ni strative account.
Q Oay. Howcan we tell that fromlooking at this page?
A. If you look to the second col um, the account columm, the
fourth character in the account nunber is an "S," and that
indicates that this is a Special Deposit Account.

And if you continue to the right, the fifth colum is

referred to as "type" on this schedule, and the 22 code
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indicates that this is a disbursenent.
Q Ckay.
A And if you --
Q If I could just interrupt for a second. |In terns of your
di agram where is this exanple starting?
A. This exanple is starting in the upper box, the bullet point
t hat says "SDA."
Q In here (indicating)?
A. That's correct. And if you continue to scroll to the right,
further, please, you'll see that the "check nunber"” field lists
several checks being issued fromthis account, all with the sane
docunent reference.
Q Okay. They're all for the same anount. Can you expl ain why
that is?
A. Yes. As you'll see further back in the docunentation, there
was a limtation within the systemas to the dollar anmount that
you could issue on a singular check, so they had to issue
mul tiple checks in order to distribute the conplete anmount.
Q And what's the conplete anount of this transaction?
A. Approximately $5.2 mllion.
Q Okay. Now, your summary sheet on this page, the first page
of the exhibit, is that supported by a historical docunent?

MR. DORRI'S: Your Honor, I'mgoing to object. He
refers to this as her summary sheet. There's not been any

foundation laid as to where this document cane from who
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prepared it, or what it is.

THE COURT: Can you tell us what this docunent is, who
prepared it and where it cane fronf

THE WTNESS:. Yes, Your Honor. | prepared it, and it's
an extract on the top section fromthe IRVS system And the
expl anation of the transaction section is a notation that |
wr ot e.

BY MR. QUI NN:
Q So at the bottomof the explanation, are those your notes?
A.  Yes, they are.

THE COURT: So when you say you extracted it fromthe
system you have access to the system you just pulled out this
pi ece of data and printed it on this sheet. |Is that right?

THE WTNESS: That's correct, Your Honor.

THE COURT: kay. o ahead.

MR. QUINN:  Thank you, Your Honor.

BY MR. QUI NN:
Q Wth respect to looking at this transaction, were you able
to | ocate records concerning the transaction?
A Yes, | was. But if |I may point out one nore field before we
nove on to the docunents.
Q Sure. Do we need to zoomin?
A.  Yes, please, the "account nane" field.
So as you'll see, the account nane for this transaction

says Colville CCT, and that stands for Colville Confederated
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Tribe. As | nentioned, this was a Special Deposit Account, so
this woul d be one exanple of tribal nonies that we weren't able
to differentiate within the system

Q Soin ternms of your flow of funds diagram this noney --
that starts fromthe SDA?

A Yes, it does.

Q And would that have been reflected in the colums where
you're totaling Tribal IlM noney?

A. No, this would have been in the "other receipts" colum.

Q Ckay.

A So if you flip to the next page of this docunent, it's
referred to as a public voucher for refunds. And this docunent
was | ocated in Lenexa at the Anerican Indian Records

Repository - we refer to it as the AIRR - and you can see that
this is a check that's being made out to Colville Industrial

| nsurance, and the authorization shows the total anount, not the
i ndi vi dual amounts of the various checks.

And as you scroll down the docunent, you'll see the
actual individual check nunbers listed and the anount of each of
t hose checks.

Q Okay. And in terns of this disbursenent, where does that
show up -- would that show up on your diagranf

A.  This would show up as a disbursenent to a third party.

Q And you're indicating it's a third party disbursenent based

on what ?
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A. Based on the individual, or corporation, in this instance,
that's receiving that noney.
Q Do you have anot her exanple to show us?
A.  Yes, | do.
Q If we could go to Defendant's Exhibit 478 for
identification.
A M. Qinn, | have 475.
Q I'msorry, 475. | apol ogi ze.

VWhat's going on in this transaction?
A. The initial section of this transaction, as you see, refers
to collection into the Il Msystem
Q How can you tell that?
A. Again, if you |look at the "type" field in this transaction,
you'll notice in this case the type says 01. Wthin the |IRMS
systemthat indicates a collection.
Q Ckay.
A. And if you again | ook at the account nanme on this
transaction, it says "TM per capita, docket nunmber S-113." This
is actually a transfer into the Il Msystemfromthe Tribal Trust
system and so this is the tribe sending noney into IIM
Q And how nuch is the transaction?
A $43.5 mllion.
Q And that's broken up into a nunber of deposit fields, nunber
of deposits above that?

A.  Yes. Again, they chose to post this in several
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transactions, but as you'll see in the docunentation, it was one
actual financial docunent.

Q So we're starting out -- in terns of your funds diagram
this is a collection at the top?

A. Yes. This would go into the "other adm ni strative" section,
the third bullet point in the top box.

Q Starting over here and going into here (indicating)?

A. That's correct.

And as you continue down the page, you'll see that the
next section of this docunent says "transfer to individual
accounts.” So of this 43.5 mllion, $7.8 mllion was
transferred to individual account hol ders.

Q In terms of your diagram what does that indicate? Were is
that part of the --

A. This is the down arrow that indicates transfers.

Q Transfers down, transfers into the individual accounts?

A. That's correct.

As you continue, the next section you'll see has a
nunber range reference. That nunber range represents the check
range that's being issued here. And there's actually a
t ypographical error in this. It says 1033, and that should
actually read 1022. But this is the check range that's being
i ssued for this transaction

And as you continue down to page three, you'll see that

$27.5 million of this initial collection was paid out via check
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1 on the sane day that it was collected into the |1 Msystem

2 Q And where did that $27 nmllion go?

3 A. Those were paynents -- we would have classified these as

4 st akehol ders.

5 Q So the 27, 27-and-a-half-mllion-dollar portion is being

6 di sbursed this way in your diagram out to stakehol ders?

7 A. That's correct.

8 And you'll see on the explanation section here -- and
9 again, if we turn to page four of this docunent, this isn't the
10 di sbursement docunent, this is actually the collection docunent.
11 And if you'll notice that this docunent is referred to as a

12 transfer docunent, this is noney that's comng in fromthe

13 Tribal Trust. You'll see in the description section that these
14 are per capita paynents. These are per capita paynents being
15 made to eligible nmenbers.

16 And there's a small notation in handwiting, as you

17 conti nue down the page. |It's difficult to read, but it says --
18 Q You're tal king about on the right-hand side?

19 A. That's correct.
20 Q Wiat does that indicate to you?
21 A It says, "Amount being distributed, 27.2 mllion," which is
22 t he check anmount that we saw previously.
23 | f you continue to the next page of the docunent, this
24 is indicating that this is nonies being paid for various
25 docunents to 15,976 payees, which agrees with the check range
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that we saw earlier.
Q And are those paynents directly out of the systenf
A. That's correct.

MR. QU NN: | have a few nore exanples, Your Honor. If

| may approach the w tness.

BY MR. QUI NN:

Q M. Herman, could we |ook, as far as your next exanple, at
what's marked for identification as Defendant's Exhibit 478.

MR. QU NN: Can we put that up on the screen and could
we zoomin on it alittle bit at the top? WlIl, get the colums
SO we can see what's going on with the col ums.

BY MR. QUI NN:

Q M. Herman, what is this an exanple of, Defendant's

Exhi bit 4787

A. This is a disbursenent froma Tribal |I1Maccount.

Q GOkay. So in ternms of your mddle box in the system where
is the noney originating in this transaction?

A.  In the non-individual account box at the top, it's an
exanple of a distribution froma Tribal 11M account.

Q Oay. And what's being disbursed?

A. Inthis instance it's difficult to tell fromthe reference
why these nonies are being di sbursed. But when we received the
financi al docunents, if you turn to the second page of this
exhibit, you'll see that this says "Rosebud Sioux Tribe," and

that's the tribe that owns this account. And it says "voucher
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for salaries.”

In this particular instance this is actually nonies
being paid to what |'mpresumng are tribal enpl oyees, and it
shows Larry Marshall and Gerald Spotted Tail, and there are two
third party paynents being nade for M. Marshall.

And if you continue to the next --

Q Could you describe, going through the chart, what third
party paynents you're referring to that show up here?

A. Sorry. This would be the top right-hand box of the chart on
t he di sbursenment section.

Q But | nean in ternms of the historical docunent on that
voucher for salaries docunent that's in the exhibit, could you
point out where the third party paynents you just nentioned are?
A Oh, I"'msorry. |If you look on the left-hand colum it says
nanme and address of the docunment, and it lists the individuals
and the conpanies, in this instance, that are receiving checks.
Q The second entry there is a federal credit union. |Is that
right?

A.  Yes, that's correct.

Q Wiat does that indicate to you is going on with this part of
the transaction?

A. That's a check actually being issued to the credit union

and the next is the check being issued to a Chevrol et dealer.
And you can see that it's being deducted fromM. Marshall's

total pay.
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And if you actually turn to the next page of the
docunent, this is M. Marshall's tinecard and it indicates the
hours that he worked. And if you scroll down to the section
that reads "Finance Departnent Only," you can see the gross
nunber of his pay, the tax w thhol dings, and then the two
paynents that were nade on his behalf and then the net anount of
hi s paynent.

Q So the paynents represented by this exhibit, what parts of

your diagramdo they fall into?
A.  These woul d be paynents from Tribal 11 Maccounts to third
parties.

Q ay. Thank you.

Let's |l ook at Defendant's Exhibit 477. Ms. Hernman,
coul d you describe what is happening in this transaction?
A. This is sonewhat simlar to the first transacti on we | ooked
at. In this case these nonies are actually transferred in from
the Tribal Trust to a Tribal Il Maccount, in the total of
$11.2 mllion.
Q Soin this exanple the noney being collected is comng in
from where?

A Fromthe Tribal Trust system

Q And it's being put into what kind of account?

A A Tribal 1lMaccount.

Q And the anmpbunt of this transaction?

A. This initial collection was approximately $11.2 m |l i on.
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Q Oay. And then what did you find with respect to the noney
t hat was col | ect ed?
A.  So on the sane day these funds were coll ected, al nost six
mllion of the dollars were transferred to individual accounts.
And then again, one of the differences in this instance is you
can see the specific check nunbers that were issued, which is
why this exanple is so much | onger.

|f you go to page 22 --
Q So the next several pages are listing individual check
paynment s?
A. That's correct. Excuse ne, page 21. So you'll see that
alnost $5.2 million of that initial collection was paid out via
check on the sane day that it credited into the system
Q So this part, this 5.19 mllion, is a disbursenent of the
tribal noney?
A. That's correct.
Q And this part, the 5.19 mllion in ternms of your diagram of
it being disbursed fromthe Il Msystem where does that fit in
your di agranf
A.  This would be in the stakehol ders box.
Q The other disbursenent you indicated transferred the
5.9 mllion that's on the first page of the exhibit, where does
that fit into your diagranf
A. Again, this would be the blue transfer arrow dowward into

an |1 M account or an individual account.
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Q Sothe 5.9 mllion is the anbunt gone into the individua

I 1 M account s?

A. That's correct.

Q And did you find records describing that transaction?

A Yes, | did. If you turn to page 23, again, this is the
actual collection docunent into the system not the disbursenent
docunent. But when you scroll down to the detail section, it
refers to the judgnent that's being paid, the ambunt that each
individual is to receive, how many of those individuals are

m nors and how many are adul ts.

MR. QU NN:. Could we scroll up the page a little bit?
BY MR. QUI NN:

Q | wanted to ask you about one -- there's a stanp | see on
the exhibit page there, it says "reconciliation tick marks."
What does that nean to you?

A. This indicates to ne that this was a transaction that
Ander sen eval uated during the Tribal Trust accounting.

MR. QU NN If | may approach, Your Honor. |If we could
| ook and put up on the screen the next exhibit, Defendant's
Exhi bit 479 for identification.

BY MR. QUI NN:
Q M. Herman, describe for the Court what's going on in this

exanpl e that you've brought.

A. This is a disbursenent froma Tribal Il Maccount to a third
party.
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Q Oay. And fromlooking at the data that you pull ed out,
what indicates to you that it's Tribal IIM
A. There's a T account -- excuse ne, a "T" in the fourth
character of the account nunber.
Q Wiere does that show up in your table?
A. In the second col um.
Q Sothe mddle letter "T" in the mdst of that account, is
that what you' re referring to?
A Yes, | am

If you turn to the second page of this docunent, you'll
see that this is actually the purchase of land by the tribe, and
they' re paying the individual who they're purchasing the | and
from $324. 08.
Q \Where does that appear? |Is that farther down?
A It's in the mddle section of the docunent. You'll see that
it says "check ordered" underneath the total.
Q It says on there "purchase for 31 interests.” \Wat does
t hat nean, do your know edge?
A. This would indicate a fractionated interest in these
particular all otnents.
Q And in ternms of your flow of funds diagram where is the
nmoney beginning in this exanple?
A. In the Tribal Il Maccount.
Q In the non-individual box of your diagran?

A. Yes.
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Q And then where is the disbursenent occurring, fitting into
your di agranf
A. | msspoke earlier. | apologize. W classified this as a

di sbursenent to a stakehol der.

To a st akehol der?
Yes.
Wiy is that?

Because this is an individual Indian.

o >» O > O

But is it a stakehol der because -- what is the underlying
transacti on?
A. It's the sale of |and.

THE COURT: And what's the difference between an
i ndi vidual Indian and an |1 M beneficiary?

THE WTNESS: An ||l M beneficiary, Your Honor, would be
sonmeone with an account within the IIMsystem | don't knowif
this individual has an account within the system

THE COURT: You don't know. Sonebody must know because
it's been designated. But your assunption is that this person
does not have an account within the systen?

THE W TNESS: No, Your Honor, that's not ny assunption.
It's just that the tribe is paying this individual directly from
their Tribal Il Maccount. |If he does have an account, they
chose not to transfer the noney to him
THE COURT: Cxay.

MR. QUINN:  Your Honor --
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THE COURT: | think | get that.

MR. QUNN. -- in that regard also, the class
definition, the order of certification for the class, defines
the class as beneficiaries of individual Indian accounts.

THE COURT: Yes.

MR. QU NN | have the last set of exhibits, if | may
appr oach.

THE COURT: This categorization of payees fromthe
non-indi vi dual accounts as third parties, Tribal Trusts, and
st akehol ders, who invented that nomencl ature and when?

THE WTNESS: This is sonmething | began working on
several nonths ago, Your Honor.

THE COURT: So it's basically your construct of what
t hese records nean?

THE WTNESS: That's correct.

THE COURT: The records thenselves don't speak in terns
of third parties, stakeholders, and Tribal Trust, this is your
attenpt to overlay sone organi zati on on what the records
reflect?

THE WTNESS: That's correct. Wth the potenti al
exception of Tribal Trust, Your Honor. Because you can see
t hose actual transfers occurring.

THE COURT: Cxay.

BY MR. QUI NN:

Q M. Herman, with regard to that, in terns of your box of
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third parties, what types of transactions -- if you were to
break those all out by type, by their bucket that you would put
the transaction into, can you give us a sanple list?

A In the third party bucket, as you can see on the chart, it
woul d include refunds of bid deposits, bonds that have been

pl aced into the system admnistrative fees that have been
coll ected by the governnent, potentially overpaynents of | ease
nmoni es that had conme into the system

Q And | think one of your exanples referred to paynent by a
tribe to enpl oyees?

A.  That was correct.

Q So there are various types of transactions, in effect, that
involve -- that fall into your third party category?

A. That's correct.

Q And you broke out the stakehol der box. That includes a
variety of different types of transactions as well. [Is that
right?

A. That's correct.

Q Can you give sone exanpl es of the kinds of buckets that
would fall into that category?

A As we saw in two of our earlier exanples, paynent of
judgnment or per capita nonies would fall into that bucket,
paynents of direct pay |eases would fall into that bucket, the
exanpl e that we just saw of the | and purchase, things of that

nat ur e.

18
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Q We have a couple nore exhibits, exanples that you' ve brought
today to discuss. Wy don't we | ook at Exhibit 480.

Al right, Ms. Hernan, we put up on the screen
Defendant's Exhibit 480 for identification. GCould you describe
what this docunent is and identify it?

A. Again, the first six pages of this docunent are a sunmary

that | prepared of the actual transactions posting to, in this
case, the IRVS system And the first section of this docunent
refers to nonies | eaving Special Deposit Accounts, and as you'l
see earlier where we saw the check code in the "type" field, a
type 21 typically indicates that a check is being issued. But
in this case, when you |look at the reference field itself, the
first two letters in the reference field say BB

MR. QU NN. Can we zoomin on the first line there?
It's hard to read. Yeah, thanks.

BY MR. QUI NN:

Q Okay. Let's nmake sure |I understand, Ms. Herman. You said
code 21. \Were does that show up in that table on the first
page of the exhibit?

A.  That shows up in the "type" field. And so typically wthin
the |RVS system a type 21 transaction would indicate a check
was bei ng i ssued.

Q So if you saw this, just this nunber, you would first think
it was a check?

A. That's correct.
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Q And you said, though, it's not a check?
A. No, it's not.
Q How do you know t hat ?
When you look to two fields later, the reference field, the
transaction says "BB." And a BB docunent is an intrabureau

transfer docunent, which tells nme that this isn't a

di sbursenment, it's actually a transfer that's occurring.

Q Do you know why it would have a check code if it's in fact &
transfer?

A. Sone of this noney is going to be noved to the Tribal Trust
system and this was a way to reduce the cash in the | RVB
system So you'll see the credits that post as new col |l ections

or as new cash, in essence, to the system

Q I'mnot quite sure | understand. Could you try that again?
A, Sorry.
Q I'mtrying to understand why if it has a type 21 code on it,
why -- if you know why it would do that, when in fact it's a BB
transfer.
A.  Sone of this noney -- you'll see that the total here |eaving

a Special Deposit Account is 5.6 mllion. Not all of this noney
is going to be recredited within the I RM5 system

Q Ckay.

A. Sone of this noney is going to nove out of the systemto the
Tribal Trust system And so this was a nmechani smthat was

utilized to indicate that sonme of that noney is now going to
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Q Wll, maybe it wll becone clear when we | ook at the rest of
the transaction in your exanple.

THE COURT: Was it correctly utilized, or did sonebody
just cobble this up as a way of -- did sonebody just code these
all as 21s because life is too short, they didn't want to figure
out whi ch ones were actual transfers and which ones woul d be
paid out to sonebody el se?

THE WTNESS: There was actually only one code within
the I RVB systemthat could be used as a transfer, and it was
referred to as a type 13. And you couldn't use that type of
code for this transaction because the system woul d enforce that
t he nunber of debits -- excuse nme, the anount of debits and the
anount of credits equalled for a transfer docunent.

But in this case, since sone of the noney is |eaving
and going to the Tribal Trust, the systemcouldn't process the
transaction with the transfer code.

THE COURT: So you're talking about a limtation on the
syst enf?

THE WTNESS: That's correct, Your Honor.

BY MR. QUI NN:

Q Could you tell us what happened in the course of this
transaction, walk us through it?

A. So as you turn to the second page, if you can focus on the

top section. Thank you. The first three postings here are
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actually the postings that were nade to the Tribal Trust system
and the total of that posting is just under $4.5 mllion.

Q Ckay.

A. And if you look at the next section, it says, "Transfer to
an adm ni strative account."

THE WTNESS: And the way that they in essence
corrected the system Your Honor, for having used a check code
is that the credits back into the I RVB system post as new noney
again, as collections. And you can see that by the 01 in the
type field.

And so this is actually -- we had discussed earlier
adm ni strative-to-admnistrative transfers. This is a credit
i nto anot her Special Deposit Account.

THE COURT: Just as an itemof interest, howis this
data entered into this systen? Wat kind of key strokes have to
be made before you can enter a $0.24 credit to Arthur L. Mller?

THE WTNESS: | woul d be guessing, Your Honor, but ny
presunption is that they use the | ease distribution programto
process this. And that programwould tell you which owners had
how much of an interest in each one of these allotnents, and so
the system woul d process it.

THE COURT: Al right.

BY MR. QUI NN:
Q Soin this exanple, the first part of the exanple has

5.63 mllion?
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A.  Yes. The total amount of nonies being debited or reduced
fromthe Special Deposit Account is 5.6 mllion,

Q And of that amobunt, 4.46 mllion is going to the

tribal systenf

A. That's correct.

Q So on your diagram where is that?

A.  That would nove fromthe SDA bucket in the non-individua
section to the Tribal Trust bucket.

Q Now, you say this SDA bucket noney, the 5.6 mllion, would
that show up in the Tribal Il M noney?

A No. In this instance this would show up in the "other
recei pts" category.

Q You nentioned the admnistrative transfer, the 563, 000.
Where is that indicated -- would that fit in your diagranf

A.  That would be represented by the circular arrowin the
adm n-to-adm n transfer section.

Q Soit's atransfer between the accounts?

A. That's correct.

Q Al right.

A.  And then, as you continue through the next several pages,
t hese are paynents that are now being transferred down to the
i ndi vi dual accounts. And | only subtotaled them by the
allotnments that are being paid, so as you reach page six, just
over $609,000 is being transferred to the individual accounts.

Q Okay. And did you locate records relating to the
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transacti on nunbers you saw?

A. Yes. Fromthe AIRR

Q Are those in the exhibit?

A, Yes, they are. |If you turn to page seven, the top section
lists the Special Deposit Accounts that are being debited, and
these correspond with different logging units. And the first
transacti on where you see a credit, if you'll notice on the

| eft-hand side in the reference colum it says 20670. That
indicates that this noney is being credited to a Special Deposit
Account, and it actually lists the Special Deposit Account which
is being credited.

And this is a forest nmanagenent fee account, so it
lists the various logging units and the total of the 563, 955,
which is 10 percent of this total distribution.

And if you turn to page eight. So you can see in this
section the first itemsays Bl A 14X-7473. 7473 is the Tri bal
Trust account that's being credited for $3.5 mllion. And as
you continue to scroll down, the next account that's being
credited is 7068, which is another Tribal Trust account for
$392, 000.

Q What to you indicates it's a Tribal Trust account out of
t hat nunber?

A.  The nunbering of the account and the second docunent that
we're going to | ook at.

Q Ckay.
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A. And the third Tribal Trust account is the 14X-740, and then
the very last section on the page says 20611, and that indicates
IIM And so this shows you the various allotnments that are
bei ng paid, the anount per allotnent, and then the total anpunt
being paid to individual accounts.

And the very |l ast page of the exhibit is now show ng
you the BB docunent, which was the original reference that we
had seen, and it's showi ng you noni es noving fromthe individual
trust of just under $4.5 million to those three Tribal Trust

accounts that were indicated on the journal voucher

Q I'msorry, the left-hand side is the noney going out of the
|1 M systenf

A. Yes. In the colum referred to as disbursenents.

Q Ckay.

A And that's the total that we had seen fromny summary page.
And then in the collection colum you see the three

Tribal Trust accounts that were indicated on the journal

voucher, and the total that we had seen previously of the

$4.5 mllion.

Q W'Ill look at another exanple, Exhibit 481. D d we cover

that? That's the one we just did.

A. No, that's the next one.

Q Okay. OCould you describe what's going on in this

transacti on?

A. This is a disbursenent fromthe Warm Springs Tribal 1M
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account to the Warm Springs Tribal Trust account. And if you'll
see on the left, the Record ID colum, the first nunber in the
record IDis a 3 in the debit transaction. That's a unique
identifier that our firmcreated that indicates that this is an

| RMB transacti on.

that, you'll see they begin with 5 --

col um.

uni que identifier.

itself or didit cone fromthe |IRVS system and then you added

the 3 toit?

It's within the OHTA version of the IRMS system the ART system

that we denonstrated | ast COctober.

inventing that digit?

within the systemitself.

A. So this transaction is showi ng that there's noney noving

fromthe |RVMS systemto the TFAS system --

526

And if you look at the credits that are foll ow ng bel ow
THE COURT: |I'mlost. Wat colum aml |ooking at?
THE WTNESS: In the very first colum, the Record ID
So the first record ID begins wwth a 3.

THE COURT: You say your firmcreated that digit?

THE WTNESS: Yes. This nunber itself. It's only a

THE COURT: But did all this cone fromthe | RVB system

THE WTNESS: The record IDis a field that we created.

THE COURT: So you're just staking out credit for

THE WTNESS: | just didn't want you to think it was
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THE COURT: Hold it, hold it. 1've got alittle
conprehensi on gap here. | thought all of these exanples you
were showing ne were data pulled directly fromthe system

THE WTNESS: Fromthe OHTA copy that was provided to
us, Your Honor. The IRVS system the IIMsystemitself is no
| onger up and running. This is the sanme systemthat we showed
you in Cctober when we were going through the accounting
exanpl es.

THE COURT: It's no longer up and running, SO you've
got copies fromthem and then you added these digits to it to
hel p you understand it yourself?

THE WTNESS: It's just a unique identifier to avoid
confusion referring to transactions.

THE COURT: Ckay.

THE WTNESS: Sorry |'ve confused you.

THE COURT: (Go ahead.

A.  So one of the things we discussed earlier that nmakes it nore
conplicated, as you get into the current tine frane, to separate
Tribal IIMin the individual systemand tribal nonies in the
Tribal Trust systemis because the Tribal Trust nonies were
nmoved into the same systemas the individual nonies.

And so this is an exanple of nonies noving fromthe
Warm Springs Tribe account in the individual systemto the Warm
Springs Tribe's account in the Tribal Trust system

THE COURT: |I'mstill picking up on M. Dorris'
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guesti on about the foundations for these docunents. And
t hought, until you explained that unique identifier, that what
we were dealing with was data that was being pull unnodified
fromthe system and you're telling me you're not nodifying it,
but you're adding unique identifiers to help you analyze it. 1Is
that correct?

THE WTNESS: The data itself has not been nodified,
Your Honor, it's only an identifier that's been added. And this
is the copy that is in the OHTA ART systemthat we reviewed in
Cct ober .

THE COURT: Al right.
BY MR. QUI NN:
Q \Wiat data reflected on this particular page is taken
straight fromthe I RMS systenf?
A.  The account colum; the agency colum within the | RVS systen
is actually found in two separate fields, the area field and the
| ocation field; the transaction date; the type; the code, the
reference; the amount; the check nunber; and the account nane.
Q So did you have an underlying docunent that related to this
transacti on?
A.  Yes, | do. The next page, page two. This is an intrabureau
cash transaction authorization. This is an intrabureau cash
transaction authorization docunent simlar to the |last one that
we | ooked at, and this is show ng nonies noving fromthe

i ndi vidual system fromthe Tribal I1Maccount 145-T, to the
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Tribal Trust system to the tribe's proceeds of |abor account.
And the total value of this transaction is
approximately $8.8 mllion.
MR. QU NN Can we scroll down that page a little bit?
BY MR. QUI NN:
Q Coul d you describe what the notation neans to you?
A I'msorry, in the information section?
Q Yes. Yes.
A.  This notation says that "Transfer of funds from Speci al
Deposit Account,"” and I'msorry, the nunber is small.
Q That's all right.
A. "To the tribe's proceeds of |abor account, in accordance
with OTFM policy meno 97-013. Policy to prohibit the
establ i shnent of tribal accounts in the IIMsystem"”
Q D d you also have a few exanples to show com ng out of the
paper era?
A Yes.
Q If we could go to Defendant's Exhibit 485. |1'msorry, yeah,

485. Do you have that in front of you?

A. Yes, | do. | have an extra copy, M. Quinn.
Q No, we're all set. | just want to nmake sure plaintiffs had
a copy.

Ckay. Exhibit 485, could you identify that docunent?
A. Yes. This is a docunent provided to ne by Dr. Angel.

Q And you've described what the docunent is?
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A. This is an audit of the Individual |Indian Mnies accounts at
t he W nnebago Agency for the period June 1st, 1938 through
Decenber 31st, 1939.

Q Could you tell us what you found of interest in review ng
this docunent in ternms of your study of historical flow of
funds?

A. This is one of the docunents that was gathered in an effort
to determ ne the anount of noney collected and distributed
during the paper tine frane, but also to anal yze the way nonies
were noving through what 1'Il refer to as the paper system
during this tinme frane.

Q Oay. And what did you note in |ooking through -- in your
revi ew of the docunent?

A. One, you can see in the mddle of the docunent it's
sunmmari zi ng the anount of nonies on deposit for the various
tribes serviced by this agency, then belowthat it lists the
nmoni es in Special Deposit Accounts at this agency.

And as you turn to the second page of the docunent, you
can see in the second paragraph it discusses that nunerous | ease
fees, rentals, and other m scell aneous col |l ections are being
held in special deposits, which indicates to ne that these sane
types of nonies were being collected and posted into the Il M
systemduring this tine frane.

And as you continue down towards the bottom of the page

to the paragraph that begins with the tribal funds on deposit,
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if you could continue, scroll down, please, so it lists the
anount of nonies on deposit for the various tribes, and if you
see the very last sentence, and it continues to the next page --
Q Could you just read that into the record, we'll get this
sentence in on the screen?

A Yes. It reads, "All tribal funds are taken up on official
recei pts and deposited to the credit of the tribes in the

| ndi vi dual | ndian Money."

Q Wiat does that indicate to you was happeni ng?

A.  That nonies being collected on behalf of the tribes are
actually being deposited into the Individual |ndian Mney
system

And then it continues to list, as you nove down the
page.

Q To the next page?
A, Yes, |I'msorry, page three.

MR. DORRI'S: Your Honor, I'mgoing to object. This
witness is testifying here about a docunment and what it neans.
She's not been offered as an expert w tness, she's not laid a
foundation that she has investigated extensively the paper
record era to be in a position to offer anything other than
specul ati on about what she thinks this docunent may nean.

And as a fact witness, | don't think that's
appropri ate.

THE COURT: Well, she's a fact w tness, but she's being
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offered, as | understand it, for the principal purpose of
delivering the bottomline of an analysis she's nmade, and she's
expl ai ning the analysis and how she did it. |If that's what
she's doi ng, you can cross examne her all day |ong on these

t hi ngs.

But the question that began this, | don't knowif it's
an analysis or review of this docunent, is what did you find of
interest init? And I'minterested in what she found of
interest, so your objection is overrul ed.

MR. DORRI'S: Thank you, Your Honor.

BY MR. QUI NN:

Q So you were starting to talk about what you found -- noticed
on that second page.

A.  The second page lists two different additional types of
funds that are being held wthin the Il Msystem revol ving
credit funds and the rehabilitation trust funds. The first is
approxi mately $12, 000, and the second approxi mately 2.

And this sinply indicated to me that in prior years,
non-indi vi dual nonies were also being collected into the
i ndi vi dual system
Q One other exanple. Do you have 4867
A.  Yes, | do.

MR. QU NN: Could you put Defendant's Exhibit 486 on
t he screen?

BY MR. QU NN:
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Q M. Herman, have you seen this docunent before?

A.  Yes, | have.

Q Could you identify what it is?

A. This is the subsequent audit at the Wnnebago Agency for the
period January 1st, 1940 to the period May 30th, 1941.

Q And did you review this docunent also in your study of the
hi storical flow of funds?

A Yes, | did.

Q Could you tell us what you found of interest in review ng
this docunment in connection with your conparison to what you saw
in the electronic era?

A. |If you nove to the mddle of the page, the paragraph that
begi ns, "The bal ance of Individual Indian Money on hand as of
May 30th, 1941 was $71, 358.37."

Q That's in the first sentence of that paragraph?

A. That's correct. And then it continues to break down how
those funds are being held and what they're conprised of. And
you can see that simlar to in the electronic tine frane, you
have credit funds, tribal nonies, | haven't seen cenetery funds
during the electronic tinme frame, and individual nonies.

Q Okay. So in your reading of this part of the docunent, are
you | ooking at that as summing to that $71,000 figure at the

t op?

A Yes.

Q If you were to conpare the individual |Indian's nunber
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$40, 069. 43, against the total anount, have you done that math?
A | believe it's roughly 55 or 56 percent.
Q So that at |east showng on the face of this docunent what's
represented, does it indicate to you that the balance at this
time of the individual Indian accounts was about that percentage
of the total ?
A. That's correct.
Q Was there anything else in this docunent that you found of
interest as you reviewed it?
A. It just shows the various types of disbursenents bei ng nmade.
So for instance, on the final page you can see that there are
simlar to what we discussed in the electronic tine frane,
di sbursenments being made to third parties
Q And in ternms of your diagram vyou're talking about the
di sbursenments out of the upper box?
A. That's correct.
Q One nore exanple | think you brought with you

MR. QU NN If | may approach, Your Honor

THE COURT: Yes.

MR. QU NN If we could put up on the screen a docunent
that's been marked for identification as Defendant's
Exhibit 491, and if we could zoomin on the top part there so we
can see it.
BY MR. QUI NN:

Q M. Herman, where does this exanple conme fronf
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1 A. This is a disbursenent fromthe TFAS system from a Speci al
2 Deposit Account.

3 Q Oay. Sois this a nore recent transaction?

4 A. Yes, this is from Septenber 2006

5 Q Could you describe what's going on here?

6 A. You'll see in the transaction reference it says "PV," which
7 is a public voucher, performance bond SBL-180 and SBL- 182.

8 Q And the doll ar arount?

9 A, $16, 767. 16.

10 Q GOkay. Can you tell us -- show us what's going on wth the
11 transaction in ternms of the underlying docunments?

12 A. Yes. If you turn to page three, you'll see that this is a
13 bill for collection, and it says, "Place in Special Deposit

14 Account for bond deposit.” And the total amount of that

15 transaction is $3, 000.

16 Q And when was this deposit transaction?

17 A It was nade on April 4th, 1978.

18 Q So in ternms of your study of the data conpl eteness

19 validation, electronic era versus paper era, where does this
20 transaction fall in that divide?
21 A.  The collection woul d have been in the paper era.
22 Q And what was being -- what was the purpose of the
23 coll ection?
24 A It was a bond to be held until the | ease expired, basically
25 to ensure that the | essee perfornmed under the terns of the
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| ease.

Q Didyou find a | ease?

A.  Yes, | found one of the | eases and two of the tribal
resol utions.

Q And are they in the exhibit?

A Yes. They followthe bill for collection as pages 4 through

page 9.
Q So can you describe, based on these records from begi nning
to end, where is the noney comng into the systemand where is
nmoney goi ng out ?
A.  The noney cane into the systeminto a Special Deposit
Account in the top section, and the noney was eventually
returned to a third party.
Q Didany of that go into any individual I1M account?
A. No. This was a bond.
Q Is that your |ast exanple of this -- of the fund flows?
A Yes, it is.
MR. QUINN:  Your Honor, would this be a good place to
break for the norning?
THE COURT: If you want a break, we'll take a break
MR. QUINN:  Thank you, Your Honor.
THE COURT: 10 m nutes.
(Recess taken at 11:01 a.m)
BY MR. QUI NN:

Q M. Herman, in your study of flow of funds through the

36
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system and your effort to |look at docunents to identify funds
that go directly or indirectly into an individual |IM account,
in studying collections through the system what was the
approach that you have settled on to try to identify the
t hroughput of collections and disbursenents in this systenf?
A. We've used all of the collections and di sbursenents into and
out of the systemas it's challenging to separate noni es | eaving
from non-i ndi vi dual accounts.
Q Soin ternms of your chart, have you prepared a table
calculating the total collections and di sbursenments?
A.  Yes, | have.

MR. QU NN If we can put Defendant's Exhibit 371 for
identification up on the screen.
BY MR. QUI NN:
Q M. Herman, is this the table you were just referring to
Def endant's Exhi bit 3717
A Yes.

MR. QU NN. Could we zoomin on the upper part where
the titles are?

THE COURT: Do you have a hard copy of this?

MR. QU NN Yes, sir, | do.
BY MR. QUI NN:
Q M. Herman, could you generally describe what this table
Def endant's Exhibit 371, is?

A. Yes. This is an update to AR-171.
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1 Q And before discussing the specifics, if we could talk about
2 Def endant's Exhi bit 371, your new table, and conpare it to what
3 was done in AR-171. The AR-171, what are sone of the mgjor

4 differences in your update in Defendant's Exhibit 371 as it

5 relates back to the table that was testified about in Cctober?

6 A. This table goes earlier intinme. It begins in 1887 instead
7 of 1909. The table includes an estimate of disbursenents for

8 the period 1887 through 1971, and it al so includes two

9 addi ti onal years, 2006 and 2007.
10 Q Did AR-171 include any disbursenment information for the
11 earlier periods?

12 A. No, it did not.

13 Q Interns of preparing this calculation, did you undertake
14 ot her tasks in connection with the revision to the cal cul ati ons?
15 A. Yes. As | had nentioned, we've continued our work with the
16 data conpl eteness validation, and we worked both with Dr. Angel
17 and NORC on gathering historical data and anal yzi ng those
18 docunents.
19 Q How about your work on internal transfers? Have you been
20 able to filter out nore internal transfers in this table
21 conpared to AR-1717
22 A.  Yes, we have.
23 Q Let's describe if you could for the Court how the various
24 colums wor ki ng across Defendant's Exhibit 371 relate to one
25 anot her .
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| f we could talk about -- we have the year on the first

colum, but let's start wwth the collections group. What
colums does that consist of?

A.  Columms B through G

Q And what is in Colum B, |abeled "interest"?

A. Interest earned on both individual and non-indi vi dual
accounts within the system

Q Does this interest calculation now -- you testified

yest erday about sone interest in AR-171 that wasn't identified

as interest. In AR-171, where did the undifferentiated interest
show up?

A. In AR-171, that would have appeared in "other receipts."”

Q Have you now been able to identify all interest

transacti ons?

A. | believe we've identified a majority of the interest
transactions from'72 forward, but not all of them no.

Q Does that nean that there would still be sone interest
nunber anounts in other receipts?

A. Yes. Particularly for the period prior to 1972.

Q Colum Cis labeled "OGsage Annuity." Could you descri be
what that is?

A. This represents the portion of the Osage Annuity that
entered the Il M system

Q And | think when we were tal king about your flow of funds

chart diagram yesterday, you talked about that Osage Annuity

39
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collections. Could you just review that again for us, and how
OGsage Annuity noney cones into the Il Msystem where it goes?
A.  Sone conponent of the Osage Annuity is transferred into the
I Msystemfromthe Tribal Trust system

Q And the OGsage Annuity that's in the Tribal Trust system
wher e does that go?

A.  The conponent that's not transferred into IIMis paid out
directly fromthe Tribal Trust via checks.

Q So those nonies that paid out through the Tribal Trust
system do those dollars show up anywhere in Exhibit 3717

A.  No, they do not.

Q So what then is in the Gsage Annuity colum, Colum C?

A. Only those nonies that actually enter into the Il M system
Q Does Columm C include any non-individual noney, any triba
noney?

A.  Colum C may include non-individual noney to the extent that
there's a non-Indian owner; so, for instance, in sone cases
soneone may give a life estate to a church, for instance, who is
now t he owner of that headright.

Q Colum D in your collections group on the table, could you
descri be what that is?

A. These are judgnent and per capita nonies that have been
collected into the Il Msystem

Q And that information -- the nunbering begins in 1986. |Is

t here judgnment/per capita noney, are you aware of, in the systen
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prior to that date?

A Yes. But we didn't have sufficient detail to identify the
conponent that was judgnment or per capita.

Q So collection nonies of the judgnment/per capita type from
those earlier years before 1986, where would they be included on
your table?

In Colum F, "other receipts.”

Colum Gis a total colum. Can you describe what that is?
It sunms Col ums B through F.

So you're just doing the math across?

That's correct.

o >» O > O >

Let's |l ook at disbursenents colum, Colum H  Could you
descri be what that colum identifies?

A. It includes all disbursenents fromthe II1Msystemfor the
particul ar period or fiscal year

Q And you have a footnote there. Before we go to the

f oot note, does the disbursenent colum include non-individual
noney?

A Yes, it would.

Q Does it include third party di sbursenents?

A Yes, it does.

Q So in ternms of your diagram what boxes are covered -- when
you' re tal king about this disbursenents nunber in H what boxes
are covered in ternms of your diagran?

A Al four of the boxes; third parties, Tribal Trust,
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st akehol ders, and |1 M beneficiaries.

Q So the disbursenents nunber, then, does that reflect al
nmoney goi ng out of the Il M systenf?

A Yes, it does.

Q And the footnote, if we could flip down to that footnote 5,
could you just read that into the record, please, M. Herman?
A. "D sbursenents represent all outflows fromthe I|Individua

| ndi an Money system (I1M. These outflows include but are not
limted to transfers to the Tribal Trust, checks, and el ectronic
funds transfers."”

When you -- why did you include transfers to Tribal Trust?
Because those are nonies leaving the I Mtrust fund.

You nmean out of the IIM systen?

That's correct.

o >» O > O

And if you were to look into your diagram those nonies fal
into what section of your diagranf

A. The top section, nonies transferring to the Tribal Trust,

t he non-individual accounts to the Tribal Trust.

Q W can go back to the main part of the table and | ook at
Colum |. Could you describe what's going on in Colum 17

A. This is the total change for the given year, so if you were
to take Colum G total revenues for that year or period, and

| ess the disbursenments for that period is Colum |I. So the

i ncrease or the decrease in the bal ance.

Q The Colum Gis the total of all collections?
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That's correct.
And | represents if you take all disbursenents into account?

That's correct.

o > O >

In that Columm I, as | | ook down it, | see sone negative
entries wwth a parentheses around it. That's what that neans?
A. That's correct.

Q Could you describe what that indicates to you?

A.  That part of the bal ance of the trust fund was being
distributed that year, in addition to revenues that have been
ear ned.

Q Does that nean that collections were -- rather that

di sbursenments that year were |larger than collections into the

syst enf?

>

That's correct.
Colum J, describe what that columm refl ects.

Excuse ne?

O > O

|"msorry, describe what the Colum J reflects.

That reflects the reported begi nning bal ance, plus Colum I,
which is the change for that particular year, is the calcul ated
endi ng bal ance.

Q Wiy do you call it a cal cul ated endi ng bal ance?

A. Because that indicates the change in the bal ance, based on
our research.

Q And the next colum over is Colum K  Can you expl ai n what

that colum is?
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A Colum K we refer to as the reported endi ng bal ance. That
woul d have been a bal ance that we obtained froma historical
report or a system bal ance report.
Q If I wanted to understand where the reported bal ance nunber
cones from is there a place to find that indicated on the
t abl e?
A.  The final page of the table.

MR. QU NN If we could just flip that and zoomin on
it. W were |ooking at Colum K
A. So this page of the schedule wll tell you for each
particul ar colum and each particular time frame what the source
of the information was.

MR. QU NN:. W can go back to the main. All right.
BY MR. QUI NN:
Q W've tal ked about the cal cul ated endi ng bal ance, Colum J,
and the reported endi ng balance, Colum K  Wat's Colum L?
A. Colum L represents the difference between Colums J and K
Q So that a conparison of the two bal ance figures?
A. That's correct.
Q And can you describe what the results are of that bal ance
conpari son over the years?
A. The total balance difference | believe was $158 m |l i on.
Q And where is that on your table?
A It would -- | believe it's page three. I'msorry, | don't

have a hard copy.

Rebecca Stonestreet (202) 354-3249 ki ngreporter2gveri zon. net

PDF created with pdfFactory trial version www.pdffactory.com



http://www.pdffactory.com

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

Q Wiat nunber is that you're referring to? Could you point

t hat out?

A It's the total nunmber under Colum L, 158.7 mllion

Q And there's a footnote next to that. Could you read that?
A. "The total calculated balance difference is 1.11 percent of
total collections for the entire period."

Q Now, in terns of that bal ance conparison nunber

$158 million, are tribal dollars in that? Wuld they be
represented in that nunber?

A, Likely.

Q Wiat IIMaccounts would likely be represented in that
nunber, do you know?

A. It's possible that all of the various accounts within the
system woul d be represented in that nunber.

Q This represents a conpari son based on the reported bal ances
and the cal cul ated bal ance. What were you attenpting to sumin
t he cal cul at ed bal ances?

A.  The cal cul ated bal ances show -- the cal cul ated bal ance is
reflective of the beginning bal ance at the begi nning of the
period, plus the research we perfornmed on receipts and

di sbursenments for that tine frane.

Q And in doing these calculations, is this all based on new

i nformati on since AR-171, or have you relied on sone of the sanme
sources?

A. Sone of the information is new informati on, but | have
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relied on sone of the same sources.
Q Didyou prepare an illustration to show how much of the
information on Exhibit 371 is based on the sane type of
i nformati on that was used for AR-1717
A.  Yes, | have.

MR. QU NN:. Could we put that up?
BY MR. QUI NN:
Q Could you descri be what Defendant's Exhibit 492 is?
A. This is a portion of Defendant's Exhibit 371, col or coded.
Q And what does the shading indicate?
A.  The dark yellow indicates that the sanme source has been used
that was utilized in AR-171
Q Okay. And there's sone |lighter highlighting. Wat does
t hat show?
A. That indicates that a different source is being used in this
exhibit, but it's a source that was produced previously in
earlier trials.
Q And while we're looking at that, Colum Gis all white, but
is that based on a new source?
A. No. Al of the fields that are calculated fields are --
don't have shadi ng.
Q Because they're based on what the table -- other nunbers in
t he tabl e have?
A. That's correct.

Q Soif we could review what -- the original estinmates on
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AR-171 have been updated and refi ned.

MR. QU NN. W can go back to the original 371, please.
BY MR. QUI NN:
Q Now, you sunmarized begi nning here sone of the types of
information on 371 that have been revised. Could you
descri be -- go through those and descri be how you perforned
t hose revised cal cul ati ons?
A.  The period 1887 through 1971 is an estimate that's provided
by NORC. The period 1972 -- excuse nme, are we just discussing
t he nunbers that have changed?
Q Yes, for right now The NORC nunbers, do you know who wil |
be testifying about that estimation?
A.  Yes. Dr. Scheuren.
Q And for now, what is your understanding of what NORC did and
the estimates that you used?
A. NORC relied upon historical reports that were gathered by
Morgan, Angel & Associates and Dr. Angel, and el ectronic
information that we provided to themfor the period 1972 t hrough
2007.
Q So am | correct in understanding that NORC received data
fromFTl and record information from Morgan Angel ?
A. That's correct.
Q If there's historical information that Mrgan Angel had, did
you use it in your calculations as reflected on 371?

A. To the extent that NORC relied upon Dr. Angel's reports for
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the earlier periods, yes. And we utilized sone of the

i nvest nent reports and bal ance reports that Dr. Angel gathered.
Q \What other refinenents did you make in your calculation in
371 versus what was in AR-1717

A. W changed the source for sone of our balances fromthe G.DL
data, which was the finance system to investnent reports
gathered by Dr. Angel.

Q And why did you do that?

A. To be consistent wwth the source of the interest figures in
our chart.

We identified additional audits from 1988, '89, and ' 90
from Arthur Andersen, as well as current period audits. And
those are the primary changes in this table.

Q Al right. In ternms of the calculations presented in
Exhibit 371, | kind of feel like a math teacher. D d you show
your work? Did you show your math work?

A.  Yes, we provided the underlying docunents that we relied
upon.

MR. QUINN:  Your Honor, at this time we would like to
di scuss what's been marked for identification as Defendant's
Exhi bit 372. The entire exhibit, just for the Court's and
plaintiffs' information, contains -- it's a five-binder set, but
we only need to discuss the first binder today. The other four
are historical records relating to the GCsage Annuity.

Essentially they're conpilations, |I understand, of historical
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1 record information for every year going back in tinme.

2 The first volune, though, has the supporting schedul es

3 to the Exhibit 371, as well as the indication of the docunments

4 that Ms. Herman relied upon in doing the calculations. And I

5 think for purposes of this part of the testinony, it would be

6 useful for the Court and your clerk, as well as plaintiffs, to

7 follow Ms. Herman through the binder so you understand how the

8 cal cul ati ons wor k.

9 MR. DORRI'S: Your Honor, | do want to just clarify so
10 it's clear for the record that when the witness just testified
11 that these docunents had been produced, | think she was sayi ng
12 t hey had been produced to governnment counsel. This will be the
13 first time we've received these docunents.

14 THE WTNESS: That's correct, Your Honor.
15 MR. DORRI'S: And Your Honor, | would also ask that
16 instead of waiting until they're going to introduce the other
17 four, that perhaps they will produce the other four for us today
18 so that we m ght have sone tine to | ook at them before we are
19 hearing about themin court.
20 MR. QUNN: | don't intend to elicit any testinony
21 concerning the other four, but we will be providing those to
22 plaintiffs today, Your Honor.
23 THE COURT: (kay.
24 MR. QU NN. If | may approach, Your Honor
25 THE COURT: You may.
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BY MR. QUI NN:

Q M. Herman, |'ve placed before you docunents that have been
mar ked for identification as Defendant's Exhibit 372. And if
you woul d, could you describe what that docunment consists of?

A.  This docunent consists of our summary schedul e that has been
referred to as DX-371, plus excerpts fromthe historical
docunents that we relied upon and the underlying schedul es where
we performed our cal cul ati ons.

Q | had nentioned to the Court the entire exhibit consists of
five binders. But what's in this first binder that we're going
to wal k through this norning?

A.  The sunmmary schedul e, the schedul es underlying that summary,
and the majority of the docunents that we' ve relied upon

Q Howw Il that help us understand the calculations in 3717
Can you describe just in layman's terns how this will help us?
A. | think we'll have a small |esson on referencing.

Basically, if you turn to the first schedule, you'll see there
are red notations on the schedule, and essentially these
docunents will hel p you go back through our binder to find the
source of various calculations in addition to docunents that
we've relied upon.

Q Okay. So could | consider this in a sense a road nap to the
work that you' ve done to create Defendant's Exhibit -- the table
in 3717

A Yes. W would refer to these as our workpapers.
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1 Q Could we wal k through a couple of exanples to show the Court
2 and plaintiffs how this binder works in terns of referencing?

3 Perhaps take interest, maybe the interest for 1985 as one

4 exanpl e, | ooking at page four. Could you describe what page

5 four is of the exhibit?

6 A. Page four is a notated version of AR-171 -- excuse ne,

7 DX- 371.

8 Q Is this page identical to DX-3717?

9 A.  The nunbers on the page are identical, it just includes our
10 notations on it, our referencing marks.

11 THE COURT: Hold it, counsel. Hold it. | don't even
12 know where page four is. M book opens with sonmething called
13 Tab A. Behind Tab A is a blank page, then |I've got three pages
14 that are all marked up. Is that what you're referring to as

15 page four?

16 MR. QU NN: | apol ogize, Your Honor, | would have to
17 | ook at your copy.

18 THE COURT: It |ooks like A

19 MR. QU NN There should be a stanp in the | ower
20 corner, it says DX-372 and 000 --
21 THE COURT: (kay. There's the pagination. Ckay.
22 Thank you.
23 MR. QUINN:  For purposes of this wal k-through, Your
24 Honor, we'll be referring to, for lack of a better term the
25 Bates stanp that's at the bottom of the corner
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THE COURT: Al right.
BY MR. QUI NN:
Q \Wat's at page DX-372, stanped page four? Again, what is
this table?
A. This is a replica of DX-371, wth our notations on it.
Q Okay. And | see red markings on there. Describe what those
are.
A. These are referred to as referenci ng marks, and essentially
it tells you where the nunbers on this particul ar page are
comng from
Q Can you descri be how the referenci ng marks work?
A.  For instance, | believe you asked nme about the interest
nunber for 1985. And so if you | ook at the interest colum,
which is Colum B, at the top of that colum you' Il see a
notation that says "A-2, 1 of."
Q Is that the handwitten red marki ng?
A. That's correct.
Q | see that at the top of the page.
A. And you'll see a line below that that ends at 1985. So that
means that the source of all of those nunbers between the A-2,
1 of, and the bottomof the line is found on Schedul e A-2.
Q And the red mark in this particular colum, Colum B, for
i nterest ends at 19857
A. That's correct.

Q So what does that tell us?
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1 A. That there's another source beginning with 1986, which is

2 found on A-3.

3 Q Okay. So that's what the red marking indicates after that?

4 A. That's correct.

5 Q On the left-hand side of the nunber?

6 A. That's correct.

7 Q Soif I wanted to find the source for interest reported in

8 Colum B for 1985, the 51.7 mllion, where would | then go in

9 your bi nder?

10 A, You would flip to Tab A-2.

11 Q Is that what the marking at the top indicates?

12 A. That's correct. And to the first page follow ng that tab.

13 Q Is that what the 1 indicates?

14 A. That's correct.

15 Q Soif I find that in here, okay.

16 MR. QU NN Can we put that next page up on the screen?

17 | think on the Bates stanp nunbering systemit's page 28 of the

18 exhi bi t.

19 BY MR. QUI NN:

20 Q Could you describe, then -- if | turn back to the page

21 that's referenced on the table for interest, then what am |

22 | ooki ng at here?

23 A. This is a nore detailed | ook at the period 1972 t hrough

24 1985. And if you look to the interest colum, you'll actually

25 see a new notation on that colum. And it's likely difficult to
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read on the screen, but it says "invest."

Q So we're one, two, three, four, the fifth columm over on
this next table?

A. That's correct.

Q Al right. It says "interest.”" And |I'msorry, you're

| ooki ng now at a nunber that says 5.8?

A. That's correct.

Q And what notation are you describi ng here?

A. Right next to the nunber 5.8, toits left it says "invest,
1 of."

Q Invest. GCkay. There's also a notation to the right of
that. Wuat is that?

A.  That basically neans that that nunber is going to

Schedul e A, so neaning that that nunber is |eaving this schedule

and is also going to appear on Schedul e A

Q Soif the line markings in here are on the right-hand side

of the nunber that's printed, what does the red marking indicate

if it's on the right-hand side?
A.  That the nunber is going forward to a different schedul e.
Q Is it indicating where the data is noving?

A. That's correct.

554

Q And so if the red line marking is on the left of a nunmber in
this binder, what does that tell you?

A.  That the nunber is comng from sonewhere el se.

Q And then it indicates sonewhere along that |line where it's
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comng fronf
A. Yes. In this case the Investnent tab
Q Oay. So there's a tab in the binder that says "lnvest," or
"l nvest nent " ?
A. That's correct.
Q Soif we flipto that tab, that's 1 of? Is that what the
mar ki ng was?
A. That's correct.
Q Do you have a page reference?
A. 60, | believe.
MR. QU NN Can you put that on the screen?
BY MR. QUI NN:
Q Okay. If we zoomin on the table, so the reference of
interest we were |ooking at refers us back to this table. And
what is it referring us to?
A. This is a summary that we've prepared, again for 1972, in
this case through 1990, for the various funds that were being
held. And it includes the interest rate, the average anount
i nvested, and the per annum earnings or the interest earnings.
And so you'll see in this colum next to 1985, the
i nterest earnings were $51, 712, 463.
Q So you're looking for the year we're just using as an
exanpl e, 1985, and which colum are you referring to?
A.  The columm under | SSDA, referred to as per annum ear ni ngs.

Q And the dollar anobunt is what?

Rebecca Stonestreet (202) 354-3249 ki ngreporter2gveri zon. net

PDF created with pdfFactory trial version www.pdffactory.com



http://www.pdffactory.com

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

556

A 51,712, 463.
Q So does that then indicate the source for the information
you're using that's reflected in the calculation for that year?
A. Yes. Again it's somewhat small on this screen, but it says
"l nvest A"
Q Were is that?
A. If you | ook above the 10.74 nunber, it says "lnvest A,
18 of ."
Q Those are horizontal |ines going across.
A. That nmeans that all of those nunbers on that |ine cone from
that particul ar page.
Q So you have to | ook then back again to the Invest A tab and
the correct page?
A. Wiich | believe is page 81.
Q And if we get to page 81 of the docunent, what do we see?
A. This is an excerpt. |If you scroll down just a little bit
from DX- 22.
Q kay. Wat page are we on now?
A. Page 81.
Q And you were describing this docunent, what it is.
A. This is one page that has been taken fromDX-22. And if
you' Il see by the title --

MR. QU NN. Can we scroll down the page so we can al
follow along? | want to see the exhibit nunber.

BY MR. QU NN:
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That's what you're referring to, the DX-22?

That's correct.

O > O

And what does that indicate?

A.  This docunent has been produced as Defendant's Exhibit 22.
We've only included in our binder the one particul ar page that
we've relied upon.

Q Soif I wanted to find the entire docunent, where woul d
go?

A.  You would have to retrieve DX-22.

Q And did you attenpt to do that in terns of indicating your

origi nal sources throughout this binder?

A.  Yes, | have.

Q Can we take another exanple and wal k through it?
A, Just to finish this one briefly --

Q Sure. | mssed sonething, | guess.

A, Sorry.

Q

That's all right.

I f you scroll to the top of the page, you' |l see that these

are the various funds that we were | ooking at on the previous
schedule. And next to | SSDA you'll see the interest rate, the
average total invested, and the per annum earnings, the

$51, 712, 463.

Q And then that's just for that particul ar period?

A. That's correct.

Q Could we wal k through one other --

57
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THE COURT: | have a question here.

MR. QU NN: Certainly, Your Honor.

THE COURT: Back on page 60, you stopped taking your
interest nunbers fromthis colum in 1985, and go to sone ot her
source for 1986, '87, '88, '89, and '90. Wy did you do that?

THE W TNESS: Your Honor, | believe the '88 and ' 89
nunbers cone fromthe Andersen audit, but | would have to
confirmthat. And the other nunbers are comng fromthis
i nvestment report. They're just broken out on a different
schedule. We tried to keep the tinme frames separated between
the finance system and the | RV5 system

THE COURT: Well, if you go back to --

THE WTNESS:. Yes, we've pulled the '86 and ' 87 nunbers
fromthe investnent reports, and the '88, '89, and '90 nunbers
fromthe Andersen audit reports.

THE COURT: So you decided that the Andersen audit
nunbers are just better nunbers than these internally reported
nunbers? 1s that your point?

THE WTNESS: As the Andersen audit nunbers were
reviewed by a third party, we felt those would be nore reliable.

THE COURT: And indeed sone of these nunbers are
different fromthe nunbers that the Andersen nunbers yielded. |
mean, |'mnot sure | can reconstruct this now, but | just went
back through these nunbers and found that several of the nunbers

on one of these sheets are different fromthe nunbers you have
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used in your 372. So you decided you had better nunbers from
Arthur Andersen, which | suppose just neans that different folks
can conme up with different nunbers?

THE W TNESS: Yes, Your Honor.

THE COURT: Go ahead, math teacher.

MR. QUNN: | don't think I'"mthe teacher here,
Your Honor.
BY MR. QUI NN:
Q Could we take one other wal k-through exanple in terns of
finding your sources, going back and | ooking at the work that
makes up Defendant's Exhibit 371? Perhaps we coul d take
di sbursements from 2007.
A Ckay. W would begin on page five.
Q And describe for the record what page five in the binder is.
A It's the second of three pages of DX-371. And if you | ook
in Colum H, which is the disbursenent columm, at the top of
that colum it says, "A-3, 1 of." And so that tells us that we
need to flip to Schedule A-3, to the first page.
Q So that would be a tab in the binder?
A. That's correct.
Q And | think that on the Bates stanping systemcones out to
page 30.

A. And if you go to the bottom of that schedule you'll see

2007.
Q I'msorry, | got the wong page.
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A. And if you scroll a little bit further to the right, to the
di sbur senment s.
Q Is it page 30? | need to nmake sure I'mon the right page

here with you.

A. That's correct.

Q And then what are you | ooking at on page 30 in that table?
A.  The di sbursenent col um.

Q \Were is that on the page, just so we can find it later?
A.  The second to | ast colum.

Q Okay. Thank you. And so in this exanple we're |ooking at
2007, so that's the last nunber. |s that correct?

A. That's correct. And it says "Audit IIM 3 of."

Q Does that nean we have to | ook for another page, then?

A. That's correct. So if you switch to the audit tab, to the
third page of that tab, which |I believe is page 90.

Q ay. And when you get to page 90, what is this table?

A. This is sunmarizing information found in the 2005, 2006, and
2007 audit reports.

Q Ckay.

A.  And so we were | ooking for 2007 di sbursenents, and if you'll
see the di sbursenment nunber is referring to audit page 27, which
is found at the top of the 2007 col um.

Q GOkay. | think I need a refresher. The disbursenent nunber
is where -- the 2007 di sbursenment nunber is com ng fromwhere in

this tabl e?
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1 A.  About three-quarters of the way down you see

2 "di sbursenents,” conmm, "decreases."

3 Q Oay. And it says under that, "disbursenents on behal f of
4 account hol ders"?

5 A And it says 319, 519, 000.

6 Q And that's under the 2007 year?

7 A. That's correct.

8 Q And nowthere's marking to the left, aline to the left

9 A. That's sending us to page 27.

10 Q And audit page 27. So are we in the sane tab,

11 A. That's correct. | believe that's page 114.

12 Q O the exhibit marking?

13 A. That's correct.

14 Q When you get to this page at 114, it has another exhibit

15 nunber on it. Can you descri be what that indicates?

16 A. That indicates that the conplete audit would be avail abl e at
17 DX- 452.

18 Q And so this page is a page fromthat?

19 A. That's correct.

20 Q And what nunber fromthis table is referring forward to the
21 nunber, the disbursenment figure we were | ooking at?

22 A. Again, if you see "decreases,"” and the first |ine under

23 decreases say "disbursenents to and on behalf of," and next to
24 this, as this chart is in thousands, is our 319, 519, 000.

25 Q Soif I were to take this binder for any of the nunbers that

61
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are in your calculation at the table that's marked as

Def endant's Exhibit 371, would | be able to go back to find,
foll owi ng your referencing nmethod, the supporting source for
your figure?

A. The page fromthat source that we utilized. If you wanted
to see the whole source, you would have to pull up that exhibit
nunber .

Q The material that is in the Defendant's Exhibit 372 and the
excerpts fromthe supporting docunents, are there other

hi storical docunents -- were you able to consider all historical
records that are available in preparing Defendant's Exhibit 3717
A. No. There sinply wasn't time to consider all of the
docunents that m ght be found.

Q Are there other records that you re aware of that m ght have
ai ded your calculation had you had tinme, additional tine?

A. Yes. Dr. Angel |ocated several fornms, sone of which are
referred to as SF-1219, which is a statenent of transactions,
and SF-1220 -- excuse nme. The 1219 is a statenent of
accountability and the SF-1220 is a statenent of transactions.
Q Is there sonething called an 1178 or sonething |i ke that?

A. Yes, | believe that's the statenent of funded checki ng.

Q And you said you haven't had tinme to consider those for

pur poses of these cal culations. But being aware of those
records, how m ght they be of assistance, if you know?

A.  Those records back through approxi mately 1967 were prepared
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for each agency for each nonth -- excuse ne, for each region for
each nonth. Prior to 1967 they were prepared for each agency
for each nonth, and they list collections and di sbursenents for
the time frame of the report.

Q But as of this point, you haven't been able to determ ne
whet her they -- consider them enough to determ ne how t hey woul d
fit into your calcul ation?

A. That's correct.

Q Wuld you have considered any other historical records,

possi bly, as part of your calculation, had you had nore tine?

A.  Yes. For instance, within the GAO settl ed account packages,
there are itens referred to as Account Currents. And within

t hose Account Currents it lists for the particular tinme frame of
t he package col |l ecti ons and di sbursenents.

MR. QU NN Could we tal k about one as an exanple for
the Court? Could you put Defendant's Exhibit 245 up on the
screen?

This is in evidence fromlast Cctober, Your Honor,

Def endant's Exhi bit 245.

BY MR. QUI NN:

Q Could you describe -- while we're waiting for this docunent
to cone up, could you describe what kind of information you
woul d be interested to ook at in terms of what is in the

settl| ement packages you' ve seen?

A.  These docunents oftentines were prepared quarterly,
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sonetimes nonthly for the particular agent, so you would have to
gather all of the docunents for the relevant tinme frane.

But on the Account Current it lists the collections and
di sbursenents that were nmade for the rel evant period.

Q Was there one page fromthis exhibit that you --
A | believe it was around page 95 or 96

Q It's a table of Account Current?

A. Yes, thisis it.

MR. QU NN:. Could we zoomin on that top part so we can

get a sense of the docunent?

BY MR. QUI NN:

Q Just briefly, what kind of information in there is of
interest to you in terns of the cal culations you' ve been maki ng?
A. So for this particular agent, and | believe it says Newran
or Newton --

Q It's Newman, | think

A.  From Cctober 1st, 1940 through Cctober 31st, 1940, it shows
t he bal ance at the beginning of the period, the collections or
recei pts and the disbursenents during that period, and then the
endi ng bal ance.

And so if you were to aggregate all of these various
packages and each one of the nonths within these packages, you
coul d conmpute the total collections and di sbursenents.

Q Wiy haven't these been exam ned al ready?

A. W exam ned themthrough the course of the Paragraph 19
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effort, but in terns of further exam nation, that woul dn't have
been done until we got into -- further into the paper era
accounti ng.
Q Sothisis amtter of the priorities of |ooking at the
el ectronic era first and then going into the paper era?
A. That's correct.
Q Had you had an opportunity to look at plaintiffs
cal cul ations of IIMcollections and di sbursenents and conpare it
to your cal cul ations?
A Yes, | did.

MR. QU NN Could we put up Defendant's -- rather,
Plaintiffs' Exhibit 41?7 Could we zoomin on the top part?
BY MR. QUI NN:
Q M. Herman, have you had an opportunity to review this
docunment marked as Plaintiffs' Exhibit 417
A | believe | reviewed a predecessor to this docunent, but it
| ooks substantially simlar.
Q Can you describe for us how plaintiffs' cal culation
reflected in that exhibit differs fromyour calculation in
DX- 3717
A. The first difference is plaintiffs have included all Osage
headri ght nonies, not only those nonies that cane into the IIM
system
Q Can you describe what you nean by that? What do you nean by

i ncluding all Osage noney?
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A. The GCsage Annuity is paid fromthe Tribal Trust system and
sone of those nonies are transferred into the Il M system but
sone are paid directly fromthe Tribal Trust system

Q Oay. So when you look at the Colum Cin plaintiffs’
schedul e, what do you understand that to represent?

A. At least beginning in 1909 through 2005, it's ny
understanding that plaintiffs used the nunbers we presented on
AR-171.

Q In effect the anount your table shows going into the

i ndi vidual I1M systenf

A. That's correct.

Q And so Columm D conpares how to your chart?

A, Columm D includes nonies that were paid fromthe Tri bal
Trust systemdirectly out to headri ght owners, nonies that never
entered into the Il Msystem

Q And do those additional figures show up anywhere in the
table that's 3717

A.  No, they do not.

Q And why not?

A. Because those nonies never entered into the IIMsystemin
any way.

Q D d you figure out how much of an inpact including the
Tribal Trust noney -- cal culated how nuch of a difference it
makes if you were to use just your nunber for the Gsage Annuity,

what you say indicated went directly only into the Il M system as
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opposed to all the headrights figures?
A.  Wen you include the interest inpact, | believe it's roughly
$10.5 billion.
Q 10.5 billion can be explained by that difference between
your cal cul ation and plaintiffs' exhibit?
A.  Yes, roughly.
Q Wiat other differences are there between your cal cul ation as
represented by DX-371 and plaintiffs' attachnment, what we've
called Attachment A, Plaintiffs' Exhibit 417
A.  The di sbursenent col um.
Q Okay. Wat's different about that conpared to yours?
A. For a large period of tine plaintiffs used a constant
di sbursenment rate, and during | believe it was 1988 through
2002, they used a cal cul ati on based on CP&R dat a.
Q And is that calculation shown on this schedule, or is it on
a different exhibit?
A. That's shown on what was referred to as Attachnent C

MR. QU NN Could we put Attachnment C up? | think
that's been marked as Plaintiffs' Exhibit 56.
BY MR. QUI NN:
Q M. Herman, as far as Plaintiffs' Attachnent C, what's
mar ked as PX-56, have you had an opportunity to review that
cal cul ati on?
A.  Yes, | have.

Q And have you conpared it to your calculation of tota
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di sbursements in DX-371?

A.  Yes. Qur disbursenent rate, at |east from 1972 through
2007, ranges from approxinmately 83 percent to 120 percent in any
gi ven year.

Q Can you describe -- you're tal king about on your table

di sbursenments, total disbursenents, and what are you neasuring
it agai nst as a percentage?

Revenues in that year.

Total collections?

That's correct.

And could you give that range again? | mssed it.

|"msorry, it ranged from 83 percent to 120 percent.

o >» O > O >

VWhat does that indicate in terns of the total collections
versus total disbursenents, based on your calculations in 371
Exhi bit 3717

A. That indicates in sone years that the balance of the trust
fund woul d be growi ng, but in other years the bal ance of the
trust fund woul d decrease.

Q Is that those years where it's over 100 percent?

A. That's correct.

Q D d you observe in those years where you had actual annual
di sbursenments collection information, any di sbursenent rate that
mat ches the rate that plaintiffs cal cul ated?

A. No, | did not.

Q Plaintiffs, you testified, |ooked at CP&R information in
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conputing their disbursenent rate. How does that conpare with
the di sbursenent figures that you cane up with for your

cal cul ati on?

A.  That woul d not include el ectronic paynents.

Q Wihat would not include el ectronic paynents?

A. CP&R. CP&R only includes checks, at |least this subset of
CP&R, which was -- | believe these nunbers were extracted froma
meno provided by Treasury to OHTA as a conponent of the

hi storical accounting, and Treasury for that purpose only

provi ded synbol 4844 data, which relates to the IIMsystem So
t hese woul d only be checks found in synbol 4844,

Q You had sone exanples earlier this norning of transfers from
the IIMsystemto Tribal Trust that you indicated had a BB
notation. Wuld a check show up in a CP&R with respect to those
types of transactions that you found?

A. No, it would not.

Q And based on your study of this system how nmuch of those
transactions are flowng through the Il Msystem overall?

A. There's quite a few transfers both to and fromthe Tri ba
Trust.

Q And would the CP&R pick up those disbursenents?

A. No, it would not.

Q Is that why when you | ook at footnote on disbursenments in
Exhi bit 371, you nentioned di sbursenents to the Tribal Trust?

A. That's correct.
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Q So your calculation of total disbursenents includes al
di sbur senment s?
A. That's correct.
Q And it includes things that are bookkeeping transfers as
wel | as checks and other electronic transfers?
A. That's correct.
Q Are there any other differences you noted in plaintiffs
cal cul ations --

MR. QU NN If we can go back to the first schedul e,
Attachnment A
BY MR. QUI NN:
Q As conpares to the calculations that are in Exhibit 371?
A. Plaintiffs' disbursenent nunber is, as we discussed, a
constant percentage, but that percentage is only applied to
revenues in a given year.

And so this nodel doesn't allow for disbursenent of
bal ances from a previ ous year.
Q So what does that nean? You say it only allows for
di sbursenents in the current year. Can you describe what's
happeni ng as they cal cul ate the di sbursenent nunbers?
A. So, for instance, if you had a bal ance of $100 dollars at
t he begi nning of the year and you had $100 in revenue for that
year, the di sbursenent percentage woul d have only been applied
to the new $100 in revenue. So you woul d have reflected

di shursenents of $69.82, and the difference would be carried
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into the next year.

So the nodel never allows the balance in the trust fund
at the beginning of the period to be disbursed.
Q So when you're | ooking at the cal culation, the $30 that
isn't disbursed, roughly, in that current year's revenue, does
that, by their calculation as you' ve | ooked at it, ever get
di sbursed out of the systen®
A. At the end of the nodel plaintiffs do deduct the current
bal ance in the trust fund, but that doesn't take into
consi deration the interest inpact over tine.
Q In the course of your work over the years and | ooking at the
el ectronic era data, last year you testified about the data
conpl eteness validation reports. In the course of your work on
that, have you undertaken any anal ysis yourself to assess the
dol l ar value of any potential gaps in the historical accounting?
A. Yes. W reported on sone of those |ast year.
Q Wat anal ysis have you done?
A. W have identified gaps both through the accounting work
that we've perforned and al so the data conpl eteness validation
wor k we' ve perforned.
Q Can you describe in the process of doing that work what kind
of gaps you're referring to that you' ve identified?
A.  So, for instance, through the course of the accounting work
we may have identified where nonies were not all ocated

appropriately anong | andowners. Through the course of the data
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validation work we've perfornmed -- | believe |ast year we

di scussed a transfer exanple where nonies were credited but the
correspondi ng debit or negative entry was not nmade. That |
woul d consider a gap in the accounting.

Q Didyou report on those that you identified in the course of
your work?

A As it stood |ast year, yes.

Q If you were to |l ook back to the DCV reports that were
admtted into evidence | ast Cctober, you would be able to find
tabl es summari zi ng your findings as of Septenber 30, 20077

A. That's correct.

Q Have you continued to work on those accounting probl ens that
were reported on in Septenber 20077

A. Yes. Primarily on the section where we had unresol ved
transacti ons.

Q Coul d you descri be again what that category includes,
unresol ved transacti ons?

A. Those woul d be transactions that we felt were transfers or
reversals, but where we hadn't identified the offsetting
transaction as of the date of that report.

MR. QU NN Could we put up on the screen what's been
mar ked for identification as Defendant's Exhibit 495? Can we
enlarge that so we can see the table?

BY MR. QUI NN:

Q M. Herman, have you -- is this sonething you prepared?
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A, Yes, this summarizes information found in our Pacific region
report from 2007.

Q So this is your summary notations from-- and if we | ook at
the notes of the bottom of that page, are those the references
to the exhibit binders?

A. That's correct.

Q Fromthe data conpl eteness validation reports entered | ast
fall?

A. That's correct.

Q Sothisis a conpilation of the information contained in

t hose pages?

Yes, it is.

And you nentioned this is for the Pacific region?

That's correct.

And how many regions did you report on last fall?

Si X regions.

o > O > O >

So the information reflected here is just for that one
subset of the regions you' ve been | ooking at?

A Yes, it is.

Q Can you describe what you' re summari zi ng here out of the
evidence that -- the exhibits that are in evidence?

A. The top section just summarizes the nunber of transactions
for the Pacific region between February of '85 and Decenber of
2000, and the absolute dollar anount of those transactions.

The bottom section references the nunber of
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1 transacti ons as of 2007 that were unresolved for Pacific region,
2 t he nunber of potential m spostings that we had identified, and
3 then we've separately identified potential m spostings of
4 cancel ed checks.
5 Q Could you descri be what each type of category you're
6 summari zi ng there? Unresolved transactions includes what?
7 A.  Those would include itens that we felt were either likely
8 transfers or reversals that we hadn't yet been able to find
9 either the offsetting transaction or docunentation that
10 indicated to us that it was not a transfer or reversal.
11 Q And the potential m spostings category refers to what type
12 of issue?
13 A. This refers to, | believe, an exanple we actually showed
14 fromPacific where -- cases of transfers where the debits and
15 the credits didn't sumto zero.
16 Q And this nunber here, you have 10 transactions. Does that
17 refer to the only m sposting i ssues you found or the ones that
18 are unresol ved?
19 A. These are the ones that would be found, in addition to the
20 cancel ed checks |isted bel ow.
21 Q Describe what that category refers to, the "Potenti al
22 m spostings cancel ed checks."
23 A.  For periods where the CP&R data was available, if CP&R
24 i ndicated that a check has been cancel ed, we eval uat ed whet her
25 or not we could find the recredit of that check to the Il M
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system

If we couldn't identify the recredit or the check, we
consi dered that a posting error.
Q And for this region at this period of tinme at the date of
the report, what's the dollar amobunt at issue with respect to
the potential m spostings due to cancel ed checks?
A, $20, 966
Q And in terns of these three categories that you've
identified, summarized on this table, how many transactions were
in this category overall of transactions you had not resol ved?
A, 187.
Q And that's as agai nst how many overall transactions for that
peri od?
A 961, 829.
Q And in ternms of the dollar value, absolute dollar value
relating to those categories, it's approxi mately how nmuch?
A, $153, 207
Q And since the date of the report in Septenber that this
tabl e summarizes and that which is in evidence, has FTI
continued to work to resol ve these outstandi ng i ssues?
A.  Yes, we have.
Q Do you know sitting here today whether you've been able to
resolve any of these that are reported here?
A. | do not.

Q It's possible that some have been?
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A Yes, it is.

THE COURT: M. Quinn, how nmuch | onger are we going to
go on direct wwth Ms. Hernman?

MR. QU NN 15 m nutes, naybe, Your Honor.

THE COURT: So we'll get it done before |unch?

MR. QU NN If you want to wait for lunch, | can be
done probably in about 15 mnutes. O you can break and we can
conme back and finish up.

THE COURT: | would rather have you finish it in
15 m nutes.

MR. QUNN: Ckay. | will see how | can do that.

THE COURT: Al right. Let's do it.

BY MR. QUI NN:

Q Wth respect to the other regions in the reports from

Sept enber 2007, you would be able to go back and find simlar
reports on simlar -- the corresponding categories for the other
regi ons?

A.  Yes, you coul d.

Q And in ternms of your ongoing work in the DCV analysis, are
you preparing to provide reports updating that information for
t hose regions this com ng Septenber?

A Yes, we are.

Q Are you planning to provide reports now, a full report on
addi ti onal regions?

A Yes. W'IIl reissue the initial six reports to reflect the
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new work that we've done this year, in addition to two new
reports.

Q Does your work over the past 11 years working with Il M dat a,
and your studies of the IIMrecords indicate, fromeverything
you' ve seen, that billions of dollars of individual |1M noney
was di sappearing fromthe Il M systenf

A.  Not that |'ve seen, no.

Q O all the things you' ve | ooked at, has anything suggested
to you that billions of dollars were being inproperly wthheld
by the governnent, based on what you could see?

A.  Not based on what |'ve seen

Q Based on all the information you' ve |ooked at in the records
over tinme, has anything suggested to you that billions in funds
have been | ost?

A.  Not that |'ve seen no,

Q Does your data conpl eteness validation testing indicate

t hat ?

A.  Not of that nagnitude, no.

Q And the nagnitude it does indicate are along the lines of
what ?

A. Probably across all of the regions, hundreds of thousands of
dol | ars.

Q Do you have an understanding that the Court's ruling in
January of this year has certain requirenents the historical

accounting was determned to be as a matter of |law inpossible to
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conpl et e?
A.  That's ny understanding, yes.
Q Coul d you descri be what your understanding is of that?
MR. DORRI'S: Your Honor, | object. | don't think it's
rel evant what this w tness' understanding of your order is.
THE COURT:  Sust ai ned.
BY MR. QUI NN:
Q M. Herman, have you undertaken to | ook through the
i ndi vidual Indian data that you' ve been using and referring to
and studyi ng over the years to identify accounts in the
el ectronic era that were opened for the first time after
February 4, 19977
A. | have.
Q Have you al so undertaken exam nation of electronic era
records to identify electronic -- or accounts in the electronic
era that have no probate credits to those accounts?
A.  Yes, | have.
Q And those accounts being Il Maccounts that opened only in
the electronic era?
A. That's correct.
Q And | ooking back at the records, did you prepare a sunmary
of the nunber of accounts that fit those criteria?
A.  Yes, | have.
MR. QU NN Can we put up Exhibit 496

BY MR. QU NN:
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Q M. Herman, did you prepare this table?

A Yes, | did.

Q And with respect to the first line, "Electronic era only
class nenbers with no probate receipts,” descri be when you were
searchi ng the database what you were attenpting to find in
comng up with these nunbers.

A. | was attenpting to identify accounts that opened during the
electronic tine frame that never received a credit from anot her

i ndi vi dual account.

Q And you identified -- am|l right to understand that you
identified 193,435 accounts that neet that criteria?

A. That's correct.

Q And the collections nunber refers to what?

A. The total collection dollars into those accounts.

Q The second |ine which is | abel ed "Account hol ders whose only
I 1 M accounts opened after February 4, 1997," can you descri be
what criteria you're using to come up wth the nunbers

summari zed on this |ine?

A, Uilizing our account hol der anal ysis, we | ooked for
accounts where every account for the account hol der opened after
that date. And so it would have been fully contained within the
el ectronic system and again never received a credit from

anot her i ndi vi dual account.

Q And the dollar value relating to those accounts?

A.  Approximtely 218, 000.
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Q 218,000, or is that --

A.  Excuse ne, mllion.

Q 218 mllion?

A Yes.

Q And if |I were to sumthose two nunbers of collections, you
cone to that bottomline of 1.1 billion?

A. That's correct.

MR. QU NN:  Your Honor, | think all | have at this tine
is to nove exhibits into evidence. W can do that now or after
t he |l unch break.

THE COURT: Let's do that after lunch. W're going to
be in recess for an hour and a half today for |unch, unti
2: 00 o' cl ock.

MR. DORRIS: Can | ask one question?

THE COURT: M. Dorris.

MR. DORRIS: It nay save nme sone tine over the |unch
br eak.

CROSS- EXAM NATI ON
BY MR. DORRI S:
Q I'mBill Dorris, by the way.

You' ve testified that the information pre-1972 from

your summary exhibit was based on a NORC esti nate?
A. That's correct.
Q Can you tell ne where that is in the notebook? Because |

just looked through it and | can't find it.
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A. | don't have the workpapers provided by NORC. They provided
me the estimate, but not their underlying analysis.
Q Oay. Wiere is the estinate, then, in the notebook?
A. It's on the sunmary schedule, the total collection nunbers
and the di sbursenment nunbers.
Q So there is no backup in this notebook for the collections
and di sbursenents pre-1972 that | can check over the |unch hour?
A. That's correct.

MR. DORRI'S: Thank you, Your Honor.

MR. QU NN Were you provi ded any wor kpapers?

THE WTNESS: No, | was not.

MR. DORRIS: | did not nean to inply that that was the
extent of nmy cross, Your Honor.

THE COURT: | didn't take it that way, M. Dorris.
W'l |l see you back here at 2:00 o' cl ock.

(Recess taken at 12:25 p.m)
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CERTI FI CATE OF OFFI Cl AL COURT REPORTER
|, Rebecca Stonestreet, certify that the foregoing is a
correct transcript fromthe record of proceedings in the
above-entitled matter.
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