
IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

ELOUISE PEPION COBELL, et al., )
)

Plaintiffs, )
)

v. ) Case No. 1:96cv01285(JR)
)

DIRK KEMPTHORNE, Secretary of the Interior, )
et al., )

)
Defendants. )

__________________________________________)

NOTICE OF FILING OF APRIL 2008 STATUS REPORT BY
THE DEPARTMENT OF THE INTERIOR OFFICE OF TRUST RECORDS

The Department of the Interior Office of Trust Records hereby submits its status report

for activity in April 2008.  A copy of the report is attached hereto.

Dated: May 15, 2008 Respectfully submitted,

GREGORY G. KATSAS
Acting Assistant Attorney General
MICHAEL F. HERTZ
Deputy Assistant Attorney General
J. CHRISTOPHER KOHN
Director

  /s/ Robert E. Kirschman, Jr.                          
                              ROBERT E. KIRSCHMAN, JR. 

Deputy Director
(D.C. Bar No. 406635)

 JOHN R. KRESSE
                                                            Trial Attorney
                                                            Commercial Litigation Branch
                                                            Civil Division
                                                            P.O. Box 875, Ben Franklin Station
                                                            Washington, D.C. 20044-0875
                                                            Telephone: (202) 616-0328



CERTIFICATE OF SERVICE

I hereby certify that, on May 15, 2008 the foregoing Notice of Filing of April 2008 Status
Report by the Department of the Interior Office of Trust Records was served by Electronic Case
Filing, and on the following who is not registered for Electronic Case Filing, by facsimile:

Earl Old Person (Pro se)
Blackfeet Tribe
P.O. Box 850
Browning, MT 59417
Fax (406) 338-7530

/s/ Kevin P. Kingston
Kevin P. Kingston



ACTIVITY REPORT
OFFICE OF TRUST RECORDS

April 1 - 30, 2008

PROGRAMMATIC:

Labat-Anderson (Labat Indexing Project)

Labat reported that indexing of 1,602 boxes of inactive Indian records was
completed in April 2008. The total number of boxes completed through April
2008 is approximately 172,940.

Movement of Records

The Bureau of Indian Affairs 03IA) and Office of the Special Trustee (OST)
moved 935 boxes of inactive records from various field locations to Lenexa,
Kansas, for indexing and subsequent storage at the American Indian Records
Repository (AIRR) during this reporting period.

Site Assessments Statement

During the month of April, OTRA performed follow-up records assessments at
each of the following 6 locations: Southern Ute Agency BIA office, Southern Ute
OST IIM field office, Southern Plains Region BIA office, Southern Plains OST
IIM field office, Ute Mountain Ute Agency BIA office and Jicarilla Agency BIA
office. OTRA issued 1 records assessment report for the OST Office of Appraisal
Services, Western Region. OTRA also issued follow-up records assessment
reports for each of the following 9 locations: San Carlos AgencyOST IIM field
office, Salt River Agency OST IIM field office, Pima Agency OST IIM field
office, Fort Apache Agency OST IIM field office, San Carlos Agency BIA office,
Salt River Agency BIA office, Pima Agency BIA office, Fort Apache Agency
BIA office and Western Region BIA office.

Records Training

In April 2008, OTR provided records management training for 90 BIA/OST
records contacts and 52 tribal employees. OTR provided training on vital records
for 34 BIA/OST employees.

Equipment

125 pieces of fireproof filing equipment were delivered to BIA/OST and Tribal
offices in April 2008.



Discovery of Document Damage and Need for Remediation

In conducting a privilege review of documents in the lawsuit entitled Navajo
Nation f.k.a. Navajo Tribe of Indians v. United States, attorneys from the Office
of the Solicitor found documents which "displayed some water damage and/or
mold." A report was filed with the United States Court of Federal Claims and is
attached. OTR has made arrangements to remediate the documents as soon as the
Court of Federal Claims allows the records to be moved from the Bureau of
Indian Affairs Regional Office in Gallup, New Mexico to Albuquerque, New
Mexico.

Litigation Support and Research Requests

OTR continued to provide significant support to the Office of the Solicitor, Office
of Historical Trust Accounting and its contractors, the Department of Justice and
its contractors, and tribal attorneys on behalf of various Tribes. AIRR staff
provided responses to 243 research requests from BIA, OST and other requesters.
With the filing of numerous tribal trust litigation cases, litigation-related
information and document requests pertaining to records at the AIRR continue to
increase. Many of these requests have very short deadlines.

ADMINISTRATIVE: General administrative activities continued.

GENERAL OBSERVATIONS: None.

I declare under penalty of perjury that the foregoing is true and correct to the best of my
knowledge, information and belief. I express no opi~on on the content of the Site
Assessments Statement described above.

~el J. A~~eita

I declare under penalty of perjury that the content of the Site Assessments Statement
described above is true and correct to the best of my knowledge, information and belief.
I express no opinion on the crntents of other sections/subsections of the report.

z~"Ytttene

Acting Director, Office of Trust Review mad
Audit
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United States Court of Federal Claims
NAVAJO NATION
f.k.a. NAVAJO TRIBE OF INDIANS,

                          Plaintiff,
       v.

UNITED STATES, 

                           Defendant.

)
)
)
)
)       No. 06-945L
)       Judge Francis M. Allegra
)
)
)

DEFENDANT’S RESPONSE TO THE COURT’S ORDER OF APRIL 16, 2008
REGARDING DEPARTMENT OF INTERIOR’S DISCOVERY OF

DOCUMENT DAMAGE

On April 15, 2008, Defendant filed a notification to the Court concerning the fact that in

the course of a privilege review taking place at the Gallup, New Mexico Federal Building of

documents responsive to the Court’s September 10, 2007 Order in this case, U.S. Department of

Interior, Solicitor’s Office attorneys discovered certain mold and water damage to Bureau of

Indian Affairs (“BIA”) documents.  These documents were originally stored at the Navajo

Regional Office in Window Rock, Arizona.  Subsequently, they were relocated pursuant to a

move plan approved by the Court to the Gallup, New Mexico Federal Building for the actual

privilege review.  Defendant’s April 15, 2008 Notification to the Court included a report from

the U.S. Department of the Interior, Office of the Solicitor, describing the facts known to the

Solicitor’s Office as of April 15, 2008.

On April 16, 2008, the Court entered an Order requesting additional information,

including: 1) the nature of the destruction and/or damage to the documents; 2) the best estimate

of when the destruction and/or damage to the documents occurred; 3) the circumstances

regarding the destruction and/or damage to the documents and the discovery of the damage, and;

4) the steps that the Agency has taken, or will take, to ensure no further damage to documents

In response to the Court’s April 16, 2008 Order, Defendant herein files the May 8, 2008

report from the U.S. Department of the Interior, Office of the Solicitor (“Solicitor’s Report”),

attached as Exh. 1, and, as attachments to Exh. 1, the Declaration of George Padilla (“Padilla
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Decl.”), and the Declaration of Ethel Abeita (“Abeita Decl.”).  The report and declarations

address the questions raised by the Court and describe the types of documents which were

damaged in the eleven boxes identified thus far as follows:

1. The Nature of the Damage to the Documents.

As noted in the Solicitor’s Report, the damage to the documents involves mold or water

damage, or both, to varying degrees.  See Solicitor’s Report at pg. 1.  The Solicitor’s Report also

identifies the types and categories of documents impacted, the location of the damage on the

documents, and the severity of damage.  Id. at pgs. 1-2.  The results of the mold testing

completed through the present date is described in the Padilla Decl. at pgs 3-4 and the appended

Assaigai Lab Report to the Padilla Decl.  According to Ethel Abeita, there are a total of eleven

boxes impacted by mold or water damage through the current date.  Abeita Decl. at pg. 4.

2. The Best Estimate of When the Document Damage Occurred.

According to Ms. Padilla, a BIA regional environmental scientist, it is not possible to

state how the mold came into the boxes with any certainty, or when the mold actually developed. 

See Padilla Decl. at pg. 4.  Ms. Padilla states that mold typically needs a combination of organic

material, “accommodating degrees of temperature,” and moisture in order to grow.  Id. She

further states that the absence of any data concerning when these factors may have come together

in relation to the inactive documents prejudices the possibility of dating. Id.

3. The Circumstances and Discovery Regarding Document Damage.

As noted in the Solicitor’s Report, on April 3, 2008, damage to some of the documents in

one box of records was discovered in the course of a privilege review by a Solicitor’s Office

attorney.  See Solicitor’s Report at pg. 3.  The Solicitor’s Report goes on to note that by April 7,

2008 more damaged documents were discovered in up to four other boxes by attorney-

contractors doing privilege reviews at the Gallup Federal Building.  See id.  The Solicitor’s

Report goes on to note that the mold and/or water damage was not evident until individual files

were actually opened by the attorneys doing the privilege review.  Id.
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4. Agency Action to Ensure There Is No Further Document Damage

Ethel Abeita is the Director of the Office of Trust Records at the Office of the Special

Trustee for American Indians.  According to her declaration, several steps have been taken to

ensure that there is no further damage to the documents at issue.  These steps include the

retention of a conservation expert to examine the documents currently identified as showing

signs of mold or water damage.  See Abeita Decl. at pg. 4.  Ms. Abeita also states that she is

currently negotiating with the General Services Administration for space in a warehouse on 12th

Street in Albuquerque, New Mexico where screening and remediation can take place.  Id. at  pg.

5.  All boxes in the Window Rock box collection where the damaged documents were found are

to be screened, and any further damage identified will be remediated.  In regards to the bigger

picture, Ms. Abeita’s declaration describes continuing efforts to move all inactive BIA

documents to the American Indian Records Repository for archiving.  See id. at pgs. 1-3; see

also Solicitor’s Report at pgs. 3-4.

          The Defendant will file, as appropriate, any additional report(s) of the existence of further

damaged documents as the complete collection of seven hundred and nine Window Rock

documents is examined, along with any supplementation to its responses to the Court’s questions

of April 16, 2008.  By telephone call on May 8, 2008, the undersigned counsel has advised

opposing counsel of the matters described in the attached  report and associated declarations.

Respectfully submitted this 8th day of May, 2008,

RONALD J. TENPAS
Assistant Attorney General

s/ Robert W. Rodrigues
Robert W. Rodrigues
E. Kenneth Stegeby
Ayako Sato
United States Department of Justice
Environment and Natural Resources Division
Natural Resources Section
P.O. Box 663
Washington, D.C. 20044-0663
Telephone: 202-353-8839
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Facsimile: 202-353-2021

Attorneys for Defendant
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Exhibit 1
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Exhibit A
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Exhibit A
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