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IN THE UNITED STATES DISTRICT COURT  
FOR THE DISTRICT OF COLUMBIA

____________________________________
)

ELOUISE PEPION COBELL, et al., )
)

Plaintiffs, ) Civil Action No. 96-1285 (JR)
)

v. )
)

DIRK KEMPTHORNE, Secretary of )
the Department of the Interior, )
et al., )

)
Defendants. )

____________________________________)

DEFENDANTS’ MOTION TO RECONSIDER THAT PART OF THE COURT’S ORDER
OF APRIL 20, 2007 DIRECTING  PAYMENT OF ATTORNEY FEES TO PLAINTIFFS

Defendants respectfully move the Court to reconsider that part of its Order of April 20,

2007, in which it approved the full amount of two fee petitions filed by Plaintiffs.  Order of April

20, 2007, at 4-5 [Dkt No. 3312] (“Order”).  In that portion of the Order, the Court states that the

dollar amounts sought by Plaintiffs had “not been seriously contested” by Defendants.  Id.  We

respectfully request that the Court reconsider its Order, because Defendants in fact raised

numerous, specific objections to the amounts requested and proposed alternative fee calculations

to the Court that support just a fraction of Plaintiffs’ fee claims.  Pursuant to Local Rule 7(m),

Defendants conferred with Plaintiffs’ counsel about this motion and counsel indicated that

Plaintiffs will oppose the motion.

BACKGROUND

Plaintiffs’ fee requests follow from two orders entered by the Court in 2003.  In one
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instance, Plaintiffs succeeded on a December 2002 motion to compel an answer from a

deposition witness, Donna Erwin, to a question unrelated to the substance of the case.  The Court

compelled further deposition of Ms. Erwin and authorized Plaintiffs to seek the reasonable fees

incurred in pursuing their motion to compel and in conducting the follow-up deposition.  Cobell

v. Norton, 213 F.R.D. 16, 32 (D.D.C. 2003).  Plaintiffs later claimed fees totaling $162,761.52

purportedly related to those two tasks.  Defendants thereupon submitted a 19-page brief and

appendix contesting most of the fees, disputing inflated billable rates, and asserting that the 468

hours billed were excessive and involved activities not reimbursable under the Court’s sanctions

order.  See Defendants’ Objections to Plaintiffs’ Request For Attorney’s [sic] Fees and Expenses

Pursuant to the Court’s February 5, 2003 Ruling (Dec. 14, 2004) [Dkt No. 2783] (Exhibit A

hereto).  Defendants offered a competing fee calculation, which indicated that Plaintiffs were

entitled to $15,889.50, not the $162,761.52 they claimed.

The second claim for fees arose from an order imposing sanctions under Federal Rule of

Civil Procedure 56(g), based on Defendants’ use of a declaration executed by Frank Sapienza,

former Director of the General Services Administrations’ Indian Trust Accounting Division. 

Cobell v. Norton, 214 F.R.D. 13 (D.D.C. 2003).  Defendants had submitted the declaration to

support a motion for partial summary judgment, filed in 2000.  Based upon a hearsay statement

made without personal knowledge by counsel for the Government Accountability Office in a 

letter, which appeared to contradict Mr. Sapienza, the Court found Mr. Sapienza’s declaration

false and authorized an award of fees and costs to “compensate Plaintiffs for any reasonable

expenses, including attorneys’ fees, incurred . . . as a result of opposing the claims set forth in

the Sapienza Affidavit submitted in conjunction with” Defendants’ motion.  Id. at 22-23. 
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Plaintiffs thereafter requested $356,804.12, reflecting 1,165.70 billable hours purportedly related

to their 38-page opposition and appendix.  Defendants objected to the fee request, filing

Defendants’ Corrected Objections to Plaintiffs’ Statement of Fees and Expenses Filed June 21,

2004 (July 23, 2004) [Dkt No. 2619] (Exhibit B hereto).  Defendants argued that Plaintiffs’

request was so excessive the Court should deny an award altogether and, in the alternative,

proposed a fee calculation demonstrating that Plaintiffs were entitled to no more than

$29,322.50. 

The Order of April 27, 2007 does not address Defendants’ objections or alternate fee

calculations and does not explain the reasonableness of the fees awarded.  The Order states that

“the government must now pay to plaintiffs’ counsel the sum of $519,565.64,” after observing

that the “dollar amounts of the [Plaintiffs’ fee] statements have not been seriously contested,” id.

at 4, and that the fee requests appeared “reasonable,” id. at 5.  Defendants respectfully move the

Court, in the interest of justice, for reconsideration of the award.

 ARGUMENT

JUSTICE REQUIRES THAT THE COURT RECONSIDER
ITS AWARD OF FEES TO PLAINTIFFS

 Federal Rule of Civil Procedure 54(b) “governs reconsideration of orders that do not

constitute final judgments in a case.”  Cobell v. Norton, 224 F.R.D. 266, 271 (D.D.C. 2004).  

The Court has previously concluded that it “will adhere to the ‘as justice requires’ standard for

determining whether to grant reconsideration of an interlocutory order under Rule 54(b).”  Id. at

272.  Application of this standard “amounts to determining, within the Court's discretion,

whether reconsideration is necessary under the relevant circumstances.”  Id.  The Court has

stated that there “does not seem to be any real distinction” between the “as justice requires”



1   Plaintiffs’ previous fee requests establish a record of inflated claims and so warrant
especially careful scrutiny:  on Plaintiffs’ petition in connection with the first contempt trial, the
Court approved about 26% of Plaintiffs’ request ($624,643.50 out of $2,366,684 sought), Cobell
v. Babbitt, 188 F.R.D. at 123; on a sanctions award in 2002, the Court approved just over 30% of
Plaintiffs’ request ($125,484.87 out of $409,038.82 requested), Cobell v. Norton, 231 F. Supp.
2d 295, 299 (D.D.C. 2002); and on Plaintiffs’ interim fee request under the Equal Access to
Justice Act, the Court approved approximately 48% of the amount claimed ($7,066,471.77 out of
$14,528,467.21 requested), Cobell v. Norton, 407 F. Supp. 2d 140, 144-45 (D.D.C. 2005).
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standard and that employed by other courts, such as the one in Neal v. Honeywell, No. 93-C-

1143, 1996 WL 627616 (N.D. Ill. Oct. 25, 1996).  Cobell, 224 F.R.D. at 272.  In Neal, the court

concluded that reconsideration is appropriate when “the Court has patently misunderstood a

party, or has made a decision outside the adversarial issues presented to the Court by the parties,

or has made an error not of reasoning but of apprehension.”  Neal, 1996 WL 627616, at *2-3

(quoting Bank of Waunakee v. Rochester Cheese Sales, Inc., 906 F.2d 1185, 1191 (7th Cir.

1990)).  In light of the Court’s observation that the fee requests were not “seriously contested,”

Defendants respectfully submit that the Court may have misapprehended Defendants’ objections. 

Defendants did, in fact, contest the propriety and reasonableness of the fees claimed by

Plaintiffs.  As the Court noted in reviewing previous fee requests, “[t]he D.C. Circuit has

admonished . . . that ‘where a fee is sought from the United States, which has infinite ability to

pay, the court must scrutinize the claim with particular care.’”1  Cobell v. Babbitt, 188 F.R.D.

122, 125 (D.D.C. 1999) (quoting Copeland v. Marshall, 641 F.2d 880, 888 (D.C. Cir. 1980) (en

banc)).  

Moreover, regardless of whether the Court decides to approve the full amount requested,

reconsideration is necessary in order to set out the Court’s reasons supporting its decision.  As
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the D.C. Circuit has stated, “a meaningful review requires a record that elucidates the factors that

contributed to the fee decision and upon which it was based.”  Evans v. Sheraton Park Hotel, 503

F.2d 177, 188 (D.C. Cir. 1974); see also Davy v. CIA, 456 F.3d 162, 167  (D.C. Cir. 2006) (“If

the district court fails to articulate the basis for its attorney fee decision, we believe remand for

adequate explanation of its reasoning is in order.” (citing Copeland v. Marshall, 641 F.2d at 901

n.39).  Thus, we respectfully request that the Court grant reconsideration in order to articulate its

reasons for any fees and costs the Court approves upon consideration of Defendants’ objections.

CONCLUSION

For the foregoing reasons, Defendants’ motion for reconsideration of the award of fees

granted by the Court in its Order of April 20, 2007 should be granted.

Dated: April 26, 2007 Respectfully submitted,

PETER D. KEISLER
Assistant Attorney General

 MICHAEL F. HERTZ
 Deputy Assistant Attorney General

J. CHRISTOPHER KOHN
  Director

   /s/ Robert E. Kirschman, Jr.  
ROBERT E. KIRSCHMAN, JR.
Deputy Director
D.C. Bar No. 406635
MICHAEL J. QUINN
Trial Attorney
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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

__________________________________________
          )

ELOUISE PEPION COBELL, et al.,           )
          )

Plaintiffs,           )
          )

v.           ) Case No. 1:96cv01285 (JR)
          )      

DIRK KEMPTHORNE,           )
Secretary of the Interior, et al.,           )

          )
Defendants.           )

__________________________________________)

ORDER

This matter comes before the Court on Defendants’ Motion to Reconsider That Part of the

Court's Order of April 20, 2007 Directing Payment of Attorney Fees to Plaintiffs [Dkt. No.      ]. 

Upon consideration of said Motion, any opposition and reply thereto, and the entire record of this

case, it is hereby 

ORDERED, that Defendants’ Motion should be and hereby is GRANTED; and it is further 

ORDERED, that the one paragraph of Court’s Order of April 20, 2007 [3312] addressing

Plaintiffs’ fee requests and ordering the government to pay $519,565.64 to Plaintiffs counsel is

hereby VACATED, without effect to the remainder of said Order; and it is further

ORDERED, upon consideration of Plaintiffs’ fee requests of June and November 2004,

[2596] and [2762], and Defendants objections thereto, [2619] and [2783], that the government shall

pay to Plaintiffs’ counsel the sum of $______________, for the reasons set forth in the

accompanying memorandum.

SO ORDERED.  

Dated: _________________, 2007 ____________________________________
Hon. James Robertson
UNITED STATES DISTRICT JUDGE
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