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Re: Comments on ORA's Draft 2003 Report to Congress on the Costs and
Benefits of Regul ations

Dear Dr. Graham

On behal f of the 600,000 snall-busi ness owners represented by the National
Federati on of | ndependent Business (NFIB), we are pleased to submt these
oments on the Ofice of Information and Regul atory Affairs' (O RA) "2003
Report to Congress on the Costs and Benefits of Regul ation" (hereafter
referred to as the "Draft Report"). These comments are being submtted
jointly by the NFIB, and NFIB' s Research Foundati on.

Qur comments are divided into 5 sections:

1. The Continued | nmportance of Strong Regul atory Oversi ght By
A RA

2. Smal | Busi ness Considerations in Benefit/Cost Anal yses, Peer
Revi ew And Ri sk;

3. Federal agency scorecards and inplenenting E. O 13272;

4. Rel ati onshi ps between i ndependent federal agencies and state
regul ators; and
5. Elimnating Rules that Have Qutlived Their Useful ness.

As requested in the February 2003 Draft Report itself, our comments are
directed toward the report's first section, "Quidelines for Regul atory
Anal ysis," as well as the second section, "Analysis and Managenent of
Emergi ng Ri sks".

The Continued | nportance of Strong Regul atory Oversight By ORA

In past comments subnitted by NFIB to ORA on this issue and other issues,
we have di scussed the inmpact of regulation on small businesses, and the need
for ORAto play a strong oversight role with the agencies, in order to

m nimze the regulatory burden on snmall businesses. The structure of our
government is such that there are two prinary nechani sns by which resources



are si phoned away fromthe nmarketplace towards sol ving problens of public
policies: taxes (and the subsequent use thereof in spending) and
regul ati on.

The spending of tax revenues is relatively easy to track, subjected to

i ntense scrutiny by nenbers of Congress, their staffs, interested parties,
and the public at large. But Americans cannot simlarly track the costs of
regul ation-the scrutiny of those costs is not as intense as the attention
paid to taxes-and thus they are a hidden tax.

NFI B appreci ates the efforts undertaken by O RA to address this issue. Like
t he Cral n-Hopkins study done through the SBA's Ofice O Advocacy (and
referenced by ORA in its report to Congress |ast year), this report offers
an excellent opportunity to inprove regulatory transparency by measuring

t hese costs, increasing awareness of the severity and inpact of the hidden
taxes inposed by regulation, and by increasing the accountability of
regulators to the public at |arge.

We are pleased that O RA continues to work closely with the Ofice of
Advocacy on getting a handle on these regulatory costs. The inplenentation
of President Bush's Executive Order 13272 has been essential in this, and we
woul d hope that O RA would continue to put pressure on federal agencies in
seeing the letter and spirit of the order made policy in all branches and

| evel s of the federal governnent. Rating these agencies with a scorecard
can only help both those within governnent, and those outside of it, keep
better tabs on how those agencies are conplying, and where inprovenent m ght
be needed.

Furthernore, we would hope to see sone of the agencies not traditionally
hel d accountabl e for paperwork reducti on and regul atory sinplification, such
as the Internal Revenue Service (IRS) and the Federal Communi cations

Conmi ssion (FCC), cooperating in these efforts. |RS has |ong represented

t he greatest paperwork "headache" for small busi nesses, and the FCC s

regul atory process i s burdensonme, confusing, and not snal

busi ness-friendly. dearly, for pro-small business reforns to be truly

i mpactive, they nmust be felt across the entire executive branch

Smal | Busi ness Considerations in Benefit/Cost Analyses (B/C), Peer Review,
and Ri sk

In March 2003 before the House Governnent Reform Committee, Robert W Hahn
and Robert E. Litan of the AEl-Brookings Joint Center on Regul atory Studies,
testified that "less than one-half of regulations pass a neutra

econom sts' benefit-cost test." |If this is the case, then the authors
conclude by arguing that the benefits of federal regulation could increase
if nmore regul ations were rejected.” We agree conpletely with these eni nent

scholars, and offer one additional caveat: small business considerations
nust play a greater role.

If cost benefit analyses are not quantified, then the Congress and the
general public have no way to judge the quality and useful ness of the
proposed rul e(s). Further, w thout |ooking backward at regul ations al ready
on the books to study their benefit/ cost ratios, there is no nmechanismto
i mprove the quality of future rul emaking, and elim nate burdensone rules to
smal | business owners. This was the intent of E O 13272, which sets new
requirenents for Federal agencies to conply with the Regulatory Flexibility
Act and it should be carried out in the future.

Many anal ysts have argued that peer review of regul ati ons should occur
outside the agency that pronulgates them W agree. Frequently, because of
agency tine pressures, little if any peer review occurs. For the nore
onerous and conplex regulations that are frequently not understandabl e by
smal | busi ness owners, groups conprised of small busi ness stakehol ders coul d
make an excell ent source of peer review. The Snall Business Regul atory



Enf orcenent Fairness Act panel process already in place for rules
promul gated by the Environnental Protection Agency (EPA) and the
Qccupational Safety and Health Administration (OSHA) offer potentia
bl ueprints for such reviews.

For the small business comunity, risk neasurenent is an issue of sinilar
i mport. Unfortunately, though, small business voices tend to be left out of

the deternmination process. |In the future, small entity representatives
shoul d becone part of working groups on risk nanagenent. |ntegrating such
people into a decision nmaking body (within ORA for instance) will help

small firminplenentation of conplex rules. This suggestion is also in
keeping with the President's outreach activities to the snall business
conmmunity. Many confusing regulations, particularly in health and safety,
have a continually changi ng standard that makes conpliance very difficult.

There is an econonmic incentive to do this as well. Proper assessnent of
risks will save small firmowners conpliance dollars in the years ahead. In
the area of |abor |aw al one, where changi ng technol ogy and court deci sions
change the definition of risks in interpreting parts of the ADA, FM.A and
simlar laws, scientific risk assessment can save a trenmendous anmount of
noney for the snmall business conmunity.

Federal Agency Scorecards and | nplenmenting E.O 13272

It would be useful for the entities we represent if ORA were to inplenent a
"Regul atory Flexibility" scorecard on the Internet for federal agencies
promul gating regulations. In the case of regulations affecting small firnmns,
Advocacy research has shown that the quality of the analysis has a very

| arge vari ance. Sone agencies prematurely certify a rule as having no
affect on small entities; others provide excessive detail where none is
really required. The distribution of federal resources spent in preparing
Initial Regulatory Flexibility Analyses (I RFAs) would certainly be inproved
if nmore high quality nodels were avail able on the Internet for agency rule
witers to read and absorb prior to taking pen to paper

It is probably too soon to deternmine how well E. QO 13272 is working, but it
nmust be evaluated to nake certain that agencies are in fact discussing
regul ations with the O fice of Advocacy prior to sending themto O RA for
cl earance. Advocacy now has the task to make certain that a regul ation
while still in the proposal stage, has been peer reviewed, and that it has
been anal yzed for the validity of the assunptions and quality of the cost
benefit analysis, preferably done outside the agency.

Rel ati onshi ps Between | ndependent Federal Agencies and State Regulators

As is well known, the regul ations of independent agencies |ike the FCC and

t he FDA

are not subject to judicial review under SBREFA and the Regul atory
Flexibility Act. What does this nean? It neans that extrenely conpl ex

regul ations from FCC | awers and anal ysts are frequently not revi ewed by
anyone outside the federal governnent. The result is often a nyriad of court
interpretations when state rules conflict with federal rules. Judicial and
"turf" conflicts have |l ed to suggestions fromthe AEl-Brookings Joint Center
on Regulation to create a new agency outside the executive branch to provide
i nterpretive gui dance.

As nentioned earlier, NFIB believes that all agencies nmust cooperate in the
regulatory flexibility process. Part and parcel of this will be our efforts
to see that SBREFA panel jurisdiction be expanded to include the IRS. It is
essential for snmall business economic health that a serious exam nation of

t he paperwork burden associated with taxes be undertaken, and that the IRS
be hel d account abl e under the SBREFA process.

In terns of the relationship between federal and state regul atory agenci es,



difficulties arise for all firnms when federal and state and |oca

regul ations conflict. Under the current system wth many differing
interpretations of state and federal regulations, it is necessary to include
state regulators in the rul e-making process. This could be in an advisory
capacity to start, with a larger role once the "confort |evel" increases

bet ween state and federal agencies. NFIB has |earned in nationally
representative surveys that state regul ations can be as burdensonme to smal
busi ness owners as federal rules. A nmechanismfor bringing the two groups
toget her would be invaluable. It would likely save small firm owners
mllions of conpliance dollars; small business owners would also |ikely save
nmoney on liability insurance policies in the future.

Many state regulators do not know how to interpret federal agency rul es,
especi al |y when net cost-benefit anal yses do not exist. Once again, ORA
woul d be providing a great service to states by including themin the rule
devel opnent process fromthe beginning. Just think of the adm nistration of
t he Medi care and Medi caid prograns as an exanple. A proper role for the
states in this process could help conserve increasingly scarce state
budgetary dol I ars during the next several years.

Elimnating Rules that Have Qutlived Their Useful ness

Many studies of regulatory policy and small business have comment ed t hat
federal agencies infrequently review old regulations. This is unfortunate,
because literally thousands of old regulations should be nodified, rolled
back or sinply elimnated. In preparing the regulatory "scorecard" by agency
proposed by Hahn and Litan, one of the conponents should be a checkbox for
SBREFA Section 610 reviews. O RA | eadershi p should put those agencies that
have not conpleted Section 610 reviews on their Wb-Site in an attenpt to
evoke responsive actions fromthem

Regul ati ons that have a "conpelling social purpose"” but non-quantifiable
benefits need an additional |ook (ORA draft report, page 76). W could not
agree nmore. Sinply listing those specific regulations, as O RA has done in
previous reports, has only been partially useful in persuading agencies to
“take anot her | ook."

Concl usi on

The NFI B appreci ates the opportunity to participate in this inportant and
essential process. Wth the cost of regulation being such a high priority
for our 600,000 nenmbers, we are glad that we could share a nunber of our
regul atory priorities with ORA, and we are even nore glad that O RA

recogni zes the trenendous inpact the regulatory state has on our nenbers and
the smal | business comunity. W also want to nmake it clear that the
regul ati ons we have recommended are not the sumtotal of our concerns, nor
are they the entire universe of regul ati ons which ought to be reviewed. W
view this as the continuation of a constructive dialogue with O RA regardi ng
regul ati ons of concern to our nmenbers, and the state of regul ations overall.

We | ook forward to working with O RA on this in the future. Please do not
hesitate to contact our office if you have any questions, or require any
further information.

Thank you once agai n.

Si ncerely,

I1sl]



Andrew M Langer
Manager, Regul atory Policy
Nat i onal Federation of |ndependent Business

11sl]
Bruce D. Phillips

Senior Fellow in Regulatory Studies
NFI B Resear ch Foundati on

- Comments to OMB 2003 Report.doc
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1201 F, St, NW, Suite 200, Washington, DC 20004
(202) 554-9000

May 5, 2003

Dr. John Graham, Director

Office of Information and Regulatory Affairs

Office of Management and Budget, NEOB, Room 10235
725 17th Street, NW

Washington, D.C. 20503

(Sent Via Electronic Mail)

Re: Comments on OIRA’s Draft 2003 Report to Congress on the Costs and Benefits
of Regulations

Dear Dr. Graham:

On behalf of the 600,000 small-business owners represented by the National Federation
of Independent Business (NFIB), we are pleased to submit these omments on the Office
of Information and Regulatory Affairs’(OIRA) “2003 Report to Congress on the Costs
and Benefits of Regulation” (hereafter referred to as the “Draft Report”). These

comments are being submitted jointly by the NFIB, and NFIB’s Research Foundation.

Our comments are divided into 5 sections:

1. The Continued Importance of Strong Regulatory Oversight By OIRA;
2. Small Business Considerations in Benefit/Cost Analyses, Peer Review And
Risk;

3. Federal agency scorecards and implementing E.O. 13272;
4. Relationships between independent federal agencies and state regulators; and

5. Eliminating Rules that Have Outlived Their Usefulness.
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As requested in the February 2003 Draft Report itself, our comments are directed toward
the report’s first section, “Guidelines for Regulatory Analysis,” as well as the second

section, “Analysis and Management of Emerging Risks”.

The Continued Importance of Strong Regulatory Oversight By OIRA

In past comments submitted by NFIB to OIRA on this issue and other issues, we have
discussed the impact of regulation on small businesses, and the need for OIRA to play a
strong oversight role with the agencies, in order to minimize the regulatory burden on
small businesses. The structure of our government is such that there are two primary
mechanisms by which resources are siphoned away from the marketplace towards
solving problems of public policies: taxes (and the subsequent use thereof in spending)

and regulation.

The spending of tax revenues is relatively easy to track, subjected to intense scrutiny by
members of Congress, their staffs, interested parties, and the public at large. But
Americans cannot similarly track the costs of regulation—the scrutiny of those costs is

not as intense as the attention paid to taxes—and thus they are a hidden tax.

NFIB appreciates the efforts undertaken by OIRA to address this issue. Like the Crain-
Hopkins study done through the SBA’s Office Of Advocacy (and referenced by OIRA in
its report to Congress last year), this report offers an excellent opportunity to improve
regulatory transparency by measuring these costs, increasing awareness of the severity
and impact of the hidden taxes imposed by regulation, and by increasing the

accountability of regulators to the public at large.

We are pleased that OIRA continues to work closely with the Office of Advocacy on
getting a handle on these regulatory costs. The implementation of President Bush’s
Executive Order 13272 has been essential in this, and we would hope that OIRA would

continue to put pressure on federal agencies in seeing the letter and spirit of the order
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made policy in all branches and levels of the federal government. Rating these agencies
with a scorecard can only help both those within government, and those outside of it,
keep better tabs on how those agencies are complying, and where improvement might be

needed.

Furthermore, we would hope to see some of the agencies not traditionally held
accountable for paperwork reduction and regulatory simplification, such as the Internal
Revenue Service (IRS) and the Federal Communications Commission (FCC),
cooperating in these efforts. IRS has long represented the greatest paperwork “headache”
for small businesses, and the FCC’s regulatory process is burdensome, confusing, and not
small business-friendly. Clearly, for pro-small business reforms to be truly impactive,

they must be felt across the entire executive branch.

Small Business Considerations in Benefit/Cost Analyses (B/C), Peer Review, and

Risk

In March 2003 before the House Government Reform Committee, Robert W. Hahn and
Robert E. Litan of the AEI-Brookings Joint Center on Regulatory Studies, testified that
“less than one-half of regulations pass a neutral economists’ benefit-cost test.”’ If this is
the case, then the authors conclude by arguing that the benefits of federal regulation
could increase if more regulations were rejected.” > We agree completely with these
eminent scholars, and offer one additional caveat: small business considerations must

play a greater role.

If cost benefit analyses are not quantified, then the Congress and the general public have
no way to judge the quality and usefulness of the proposed rule(s). Further, without
looking backward at regulations already on the books to study their benefit/ cost ratios,

there is no mechanism to improve the quality of future rulemaking, and eliminate

! Robert W. Hahn and Robert E. Litan, “Recommendations for Improving Regulatory Accountability and
Transparency.” Testimony before the House Government Reform Committee, March, 2003, pg. 3.

2 1bid, page 4. Between 1996 and 1999, of 48 major rules on health, safety, and the environment, net
benefits were shown only 29 percent of the time.
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burdensome rules to small business owners. This was the intent of E.0.13272, which sets
new requirements for Federal agencies to comply with the Regulatory Flexibility Act and

it should be carried out in the future.

Many analysts have argued that peer review of regulations should occur outside the
agency that promulgates them.” We agree. Frequently, because of agency time pressures,
little if any peer review occurs. For the more onerous and complex regulations that are
frequently not understandable by small business owners, groups comprised of small
business stakeholders could make an excellent source of peer review. The Small
Business Regulatory Enforcement Fairness Act panel process already in place for rules
promulgated by the Environmental Protection Agency (EPA) and the Occupational
Safety and Health Administration (OSHA) offer potential blueprints for such reviews.

For the small business community, risk measurement is an issue of similar import.
Unfortunately, though, small business voices tend to be left out of the determination
process. In the future, small entity representatives should become part of working groups
on risk management. Integrating such people into a decision making body (within OIRA,
for instance) will help small firm implementation of complex rules. This suggestion is
also in keeping with the President’s outreach activities to the small business community.
Many confusing regulations, particularly in health and safety, have a continually

changing standard that makes compliance very difficult. *

There is an economic incentive to do this as well. Proper assessment of risks will save
small firm owners compliance dollars in the years ahead. In the area of labor law alone,

where changing technology and court decisions change the definition of risks in

3 See, for example, Randall Luter, “Testimony before the Water Resources and Environment Subcommittee
of the House Transportation and Infrastructure Committee, “Hearing on Independent Peer Review of
Scientific, Technical, and Economic Products that Support Agency Decision Making.” AEI-Brookings
Joint Center for Regulatory Studies, March 5, 2003, available at
http://www.house.gov/transportation/water/03-05-03/lutter.html .

* Bruce D. Phillips, “The Spread of Regulations: From the Federal Government to Private Business: Large,
then Small (mimeo, February, 20030, under review by the Journal of Law and Economics.
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interpreting parts of the ADA, FMLA and similar laws, scientific risk assessment can

save a tremendous amount of money for the small business community.

Federal Agency Scorecards and Implementing E.O. 13272

It would be useful for the entities we represent if OIRA were to implement a “Regulatory
Flexibility” scorecard on the Internet for federal agencies promulgating regulations. In
the case of regulations affecting small firms, Advocacy research has shown that the
quality of the analysis has a very large variance. > Some agencies prematurely certify a
rule as having no affect on small entities; others provide excessive detail where none is
really required. The distribution of federal resources spent in preparing Initial Regulatory
Flexibility Analyses (IRFAs) would certainly be improved if more high quality models
were available on the Internet for agency rule writers to read and absorb prior to taking

pen to paper.

It is probably too soon to determine how well E.0.13272 is working, but it must be
evaluated to make certain that agencies are in fact discussing regulations with the Office
of Advocacy prior to sending them to OIRA for clearance. Advocacy now has the task to
make certain that a regulation, while still in the proposal stage, has been peer reviewed,
and that it has been analyzed for the validity of the assumptions and quality of the cost

benefit analysis, preferably done outside the agency.

Relationships Between Independent Federal Agencies and State Regulators

As is well known, the regulations of independent agencies like the FCC and the FDA
are not subject to judicial review under SBREFA and the Regulatory Flexibility Act.
What does this mean? It means that extremely complex regulations from FCC lawyers
and analysts are frequently not reviewed by anyone outside the federal government. The

result is often a myriad of court interpretations when state rules conflict with federal

> See Consad Research Corporation, “An Evaluation of Compliance with the Regulatory Flexibility Act by
Federal Agencies.” (Prepared under contract for the Office of Advocacy of the U.S. Small Business
Administration. (Pittsburgh, Pa., 2002).
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rules. Judicial and “turf” conflicts have led to suggestions from the AEI-Brookings Joint
Center on Regulation to create a new agency outside the executive branch to provide

. . . 6
interpretive guidance.

As mentioned earlier, NFIB believes that all agencies must cooperate in the regulatory
flexibility process. Part and parcel of this will be our efforts to see that SBREFA panel
jurisdiction be expanded to include the IRS. It is essential for small business economic
health that a serious examination of the paperwork burden associated with taxes be

undertaken, and that the IRS be held accountable under the SBREFA process.

In terms of the relationship between federal and state regulatory agencies, difficulties
arise for all firms when federal and state and local regulations conflict. Under the current
system, with many differing interpretations of state and federal regulations, it is necessary
to include state regulators in the rule-making process. This could be in an advisory
capacity to start, with a larger role once the “comfort level” increases between state and
federal agencies. NFIB has learned in nationally representative surveys that state
regulations can be as burdensome to small business owners as federal rules. ’ A
mechanism for bringing the two groups together would be invaluable. It would likely
save small firm owners millions of compliance dollars; small business owners would also

likely save money on liability insurance policies in the future.

Many state regulators do not know how to interpret federal agency rules, especially when
net cost-benefit analyses do not exist. Once again, OIRA would be providing a great
service to states by including them in the rule development process from the beginning.
Just think of the administration of the Medicare and Medicaid programs as an example. A
proper role for the states in this process could help conserve increasingly scarce state

budgetary dollars during the next several years.

® Hahn Litan testimony, op. cit.
" William J. Dennis, Jr. ed. National Small Business Poll, “Coping With Regulations.” ((I), 5, (NFIB
Research Foundation, Washington, D.C., 2001).
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Eliminating Rules that Have Outlived Their Usefulness

Many studies of regulatory policy and small business have commented that federal
agencies infrequently review old regulations. ® This is unfortunate, because literally
thousands of old regulations should be modified, rolled back or simply eliminated. In
preparing the regulatory “scorecard” by agency proposed by Hahn and Litan, one of the
components should be a checkbox for SBREFA Section 610 reviews. OIRA leadership
should put those agencies that have not completed Section 610 reviews on their Web-Site

in an attempt to evoke responsive actions from them.

Regulations that have a “compelling social purpose” but non-quantifiable benefits need
an additional look (OIRA draft report, page 76). We could not agree more. Simply listing
those specific regulations, as OIRA has done in previous reports, has only been partially

useful in persuading agencies to “take another look.”

Conclusion

The NFIB appreciates the opportunity to participate in this important and essential
process. With the cost of regulation being such a high priority for our 600,000 members,
we are glad that we could share a number of our regulatory priorities with OIRA, and we
are even more glad that OIRA recognizes the tremendous impact the regulatory state has
on our members and the small business community. We also want to make it clear that
the regulations we have recommended are not the sum total of our concerns, nor are they
the entire universe of regulations which ought to be reviewed. We view this as the
continuation of a constructive dialogue with OIRA regarding regulations of concern to

our members, and the state of regulations overall.

¥ See Consad study, op. cit.
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We look forward to working with OIRA on this in the future. Please do not hesitate to

contact our office if you have any questions, or require any further information.

Thank you once again.

Sincerely,
/18!l /1sl]
Andrew M. Langer Bruce D. Phillips
Manager, Regulatory Policy Senior Fellow in Regulatory Studies
National Federation of Independent NFIB Research Foundation

Business
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