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PROCEEDI NGS
[10: 00 a. m ]

CH EF JUSTICE REHNQUIST: | think it's fitting
to note that February 4th, |ast February 4th, marked the
200t h anni versary of John Marshall's swearing in as the
fourth Chief Justice of the Suprene Court of the United
States, as it then was call ed.

| am quite convinced that Marshall deserves to
be recogni zed al ong with George Washi ngton, Al exander
Ham | ton, and Thomas Jefferson as one of the Founding
Fat hers of this country.

Marshal | served as Chief Justice from 1801 until
1835. He authored nore than 500 opinions, including nost
of the inportant cases the Court decided during his
tenure.

Using his remarkable ability to reason from
general principles to conclusions based on those
principles, he derived fromthe Constitution a road map of
how its checks and bal ances could be enforced in practice.
| don't think | overstate the case to say that it is in
| arge part because of Marshall's tenure on the Suprene
Court that the third branch of our Governnment occupies the
coequal position it does today.

One occasionally hears the expression that an
institution is the | engthened shadow of an individual. It
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may be risky to suggest that any institution which has
endured for over 200 years, the way the Suprene Court of
the United States has, could be the I ength and shadow of
one individual, but surely there is only one individual
who coul d possibly qualify for this distinction, and that
is John Marshall

I n honor of the 200th anniversary of John
Marshal | s appointnment to the Court, our curator's office
has put together an exhibit |ocated near the statue of
John Marshall on the ground fl oor.

[10: 14 a. m]

CHI EF JUSTI CE REHNQUI ST: W' || hear argunent
now on nunber 99-8508, Danny Lee Kyllo versus the United
States. M. Lerner.

ORAL ARGUMENT OF KENNETH LERNER
ON BEHALF OF THE PETI TI ONER

MR. LERNER. M. Chief Justice, may it pl ease
the Court, this case is about thermal inmaging of a hone
wi thout a warrant, and whether that constitutes an
i mper m ssi bl e search under the Fourth Amendnent. Qur hone
is the basic refuge for all citizens. 1It's where we have
our greatest expectations of privacy, where we are free to
| et down our guard, and where we shoul d have our greatest
feeling that we are free from governnent spying.
Unr easonabl e and unwarranted searching of the hone is the
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chief evil that the Fourth Amendnent protects us against,
and it has a specific -- the home itself has a specific
mention in the Constitution, and as a bedrock principle,
the hone is a place where we have our nost hei ghtened
expect ations of privacy.

QUESTION: M. Lerner, | thought the district
court here made sonme findings in that regard.

MR, LERNER  Yes.

QUESTION: To the effect that the thermal
i mgi ng devi ce cannot and did not show any peopl e or
activity within the walls of the structure, and the device
cannot penetrate walls or windows to reveal conversations
or human activities. It recorded only the heat being
emtted fromthe honme. Now, | guess you accept those
findings, do you not?

MR. LERNER: Well, | accept the finding, Your
Honor, that the thermal imager is capturing em ssions as
they are comng fromthe wall

QUESTION:  Well, let ne ask you this. Do we,
review ng the judgnent here, have to accept those findings
as correct?

MR LERNER: Well, | think sone of those
findings are m xed questions of fact and | aw, such as what
is activity and what activity does the Constitution
protect. | don't think those are findings that the Court
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has to accept, but | amperfectly confortable with the
finding that the thermal imger was capturing the
information on the outside of the home. However, | think
that is an inconplete view of thermal inmaging because
there would be no inage at all if it weren't for the
t her nodynami ¢ process. There nust be a constant heat
source to heat up the wall so that you will see it.
Therefore there is sonething behind the wall that provides
and radi ates heat to the wall, the wall reradiates it out,
but if it's not constant, if it's not a dynam c process,
you will not see anything, and therefore it is the purpose
of the thermal inager and the function of the thernmal
imager is to detect what is beneath the surface by
scanni ng that surface.

QUESTION: Well, don't we have at least a
| odgi ng here that indicates that the thermal imager wll,
in fact, or can, in fact, produce inmages of what is
happeni ng of objects and what is happening to those
obj ects inside the walls?

MR, LERNER  Yes.

QUESTION:  All right. Wat's the status of the
| odgi ng, what are we supposed to make of it?

MR LERNER: Well, | think the Court should | ook
at, first of all, the videotape that's been | odged, and a
few things you shoul d know about the videotape. First of
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all, it is not an original exhibit. The original exhibit
has been m splaced or lost in some way, but you have a
third generation copy of the original thermal inmage that
was taken at the time in front of M. Kyllo's house.

QUESTION:  Was the original of that introduced
in evidence?

MR. LERNER: Yes, the original was introduced in
evidence. So | don't know exactly --

QUESTI O\ How coul d the judge make the finding
that he nade if he accepted the original item of evidence,
assuming that it is substantially identical to what we
have | odged with us, because one of the sights that
appears fromthe videotape is the sight of individuals
nmovi ng i nside a house, | believe with the shades drawn.

MR LERNER: Well, that is one of the exhibits
that we have | odged, Exhibit 107 and 108, do show an
i ndi vi dual inside behind glass, but there is nothing with
t he shades drawn. That was -- if that was ever nentioned

QUESTION: Was it supposedly taken in darkness?

MR. LERNER: The thermal inaging?

QUESTION:. Wwell, tell ne, was the -- | | ooked at
t he | odged vi deotape, and it showed i ndividual s nmoving, or
an individual noving inside the building, inside an
apartnent. Was that image nade solely with the infrared
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process?

MR. LERNER: That's right.

QUESTION: So that in total darkness of visible
l'ight --

MR. LERNER: That's right.

QUESTION:  -- that image could have been made by
the thermal imagi ng device?

MR LERNER:. That's correct. That is correct.
And that was a denonstration that our expert provided to
t he court.

QUESTION:  The district court had that before it
when it nmade these findings?

MR. LERNER:  Yes, it did.

QUESTION:  So presumably to the extent the
findings are inconsistent with that exhibit, the district
court did not give full accord to it?

MR LERNER: That's correct, Your Honor, and |
would i ke to say that | think Judge Frey at the district
court level, was trying to determ ne what this therna
i mger would do and what it did in this case, and she did
not --

QUESTION: M. Lerner, would you qualify --

QUESTION: | think he is answering nmy question.

QUESTION:  |I'msorry.

MR. LERNER: And so there is -- apparently
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that's what the Iimt of her factual holding is that in
this particular case, it did not show any person or
activity, but she did not say that it's not capable of
showi ng what our expert did show, that it can show people
i nsi de of wi ndows.

QUESTION:  Now may | qualify that what you're
tal ki ng about now, the one that shows people, was not the
one that was involved in this very case?

MR. LERNER: That's right.

QUESTION: It was a different one?

MR. LERNER: That's right.

QUESTION: So | think there is some confusion on
that point. The one in this case didn't show any people
or didn't show any --

MR. LERNER: That's right. Wat you'll see on
Government' s Exhi bit Nunber 2, which is |odged with this
Court, is a very slanted inmage, alnost as if Picasso was
taking a video, and it's an indistinct image of the hone,
but you can clearly see the honme, and what | would |ike
the Court to look for is towards the end of the videotape,
as it shows the back view of the home, you can see three
distinct circles of light along the very top of the roof,
which is the heat from heat |anps com ng out of the roof,
and that is what the thernmal inmager was capturing in this
particul ar case.
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QUESTION:  Well, M. Lerner, you say that in
this particular situation the thernmal imaging did only so
much, but we shouldn't just |ook at that we should | ook at
what it's capabl e of.

MR. LERNER:  Absol utely.

QUESTION: | don't think you're correct in that.
| think in a Fourth Amendnent case we deci de what was
actual ly done, not what sonething was capabl e of doing.

MR. LERNER: Well, you know, you're the Suprene
Court, so you will do what | assunme you will do, but |
think that you will probably have then a series of cases
every tinme a thermal imager is used on a different wall or
on a wi ndow or the newest version of the technol ogy cones
up, and | think it really nmakes sense, unless the Court
wants to revisit this every few years, to | ook at what the
capability of the science is.

QUESTION: Wl |, what about the proposition that
so long as it is not show ng anything that couldn't have
been di scovered without the visual inmager, in this case
when you're tal king about how warmthe roof is, | assune
that if the police had waited for a good snowfall, they
coul d have found out exactly what they found out through
this thermal inmaging.

MR. LERNER  Well, | --

QUESTION: | nean, the snow would have nelted on
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ot her roofs, it would not have nelted -- | nean, it would
have nelted in these portions, it wouldn't have nelted
el sewhere

MR. LERNER: Well, two things | would like to
say about that Justice Scalia. First of all, there was no
snow on M. Kyllo's roof, and we don't dispute that. |If
t here had been snow and it had been nelting, they could
have seen that, but there was no snow, and it does not
snow very frequently in Lawence, O egon, because it's on
the Oregon coast, and it's not sonething that normally
woul d be expected, and so you woul d not be able to see
anything froma normal vantage point that the public would
mai ntain on a regul ar basis.

QUESTION: Wl |, have we upheld, for exanpl e,
t he use of night vision glasses by | aw enforcenent
personnel to see things that they couldn't see with
natural vision --

MR. LERNER: No, you have not.

QUESTION: W' ve not ?

MR, LERNER  No.

QUESTION: O her courts have?

MR. LERNER.  Sone courts have, Your Honor, yes.

QUESTION: But if we did, if we had such a case
under your view, we'd have to ask what potentially they
coul d see, and getting back to the Chief Justice's
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guestion, | just don't know if there's authority for that.
Suppose we had a case and we stipulate that it's | aw ul
for the police to listen with an el ectronic, enhanced

listening device to a conversation that takes place on the

street, let's assune that's lawful. W would judge that
under its own terns. We wouldn't say, oh, well, now, this
could potentially have been -- had its |istening power

turned up so it could hear what was going on inside. W
don't decide cases that way, do we?

MR. LERNER:  Well, | don't know if you do or you
don't. It seens |like you would want to | ook exactly at
what happened in this case and what the technol ogy does
and can do because this is a new technology and it
supersedes the human senses.

QUESTION: Well, on that point, it seens to ne
you take sonewhat inconsistent positions. On the one hand
you said this could pinpoint with great accuracy what
happens, and then in the next coupl e pages you say, well,
now, these imges can be mani pul ated by the police.
mean, which is it? 1Is this thing accurate or not
accurate? Those seemto ne |ike inconsistent --

MR. LERNER: Well, that's not the question
that's before this Court, but in the ower court we did
claimthat it was not accurate and should not be used in
search warrants. |It's not accurate because it can be
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mani pul ated, and there was no showing that it was a
reliabl e device.

QUESTION:  But ny point is, you do nmake this
argunment to us. You say, nunber one, it's an unacceptable
i nvasi on of privacy because it's so accurate. Then nunber
two you say, well this is very dangerous because it can be
mani pul ated, it's so vague. It seens to ne those are
i nconsi stent.

MR. LERNER: This particular machine is very
subj ect to mani pul ation, but thermal inmaging itself is
not. It's based upon the thernodynam c process, and on
scientific principles. W were concerned about this
particul ar machine and the image that it produces, and
that was our conplaint. But it still does what al
thermal imagers do, which is pinpoint the heat at a
particul ar place comng fromthe inside of a house, froma
private pl ace.

QUESTION: It didn't matter it came froma
particul ar place. | nmean, what was the significant
information that the police derived was that there was an
extraordi nary anmount of heat being generated in this
house, right?

MR. LERNER: Well, it wasn't extraordinary
anount of heat in the house. It was the extraordinary
anount of heat in very particular |ocations of the house.
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QUESTION: Well, would it have nmattered whet her
it was in the cellar or in the roof? | nean --

MR. LERNER It may or may not have.

QUESTION: Well, it seens to ne, would it have
been a violation for the police -- | think they did use in
the search warrant here the fact that the utility bills
for this home were nuch higher than surrounding hones. |Is
that a violation of the privacy of the hone, the police
finding out that these people are using an extraordi nary
anount of electricity?

MR LERNER: We haven't raised that as an issue,
Your Honor, and | think this Court's holdings in MIler
and Smth versus Maryl and seemto say that if someone has
records that are being held by a third party, they don't
have an expectation of privacy that those records m ght
not be searched, so the fact that they were able to
subpoena and obtain M. Kyllo's energy records | don't
think is a matter that we've raised as --

QUESTION: May | ask you if you think the --
that that information in those records would have been
adequat e probable cause to get a warrant to use the device
in this case?

MR LERNER: We don't believe that it woul d,
Your Honor, no.

QUESTION: So that really the question before us
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is not just procedural, but whether or not they can use
t hese devices at all?

MR. LERNER: That's right. Well, whether they
can use the devices without a warrant on the hone.

QUESTION:  And would the --

QUESTION: And if they had enough probabl e cause
to use the device, they probably wouldn't need the device?

MR. LERNER: Well, that's absolutely true, and |
think that's the sane argunent that was used in Karo, that
if we need probable cause to use this to nonitor the
beeper, then we'll effectively use this.

QUESTION: Let's go in the house and | ook.

MR. LERNER: So the court said that's not a good
enough reason.

QUESTION:  Well, could it vary? How fixed is
that in the precedents? | nmean, could you have enough
cause to warrant a beeper -- warrant a thernmal imger,
which is far less intrusive than going into the house? O
do you think it's absolutely fixed that you either have
probabl e cause to runmmage through the bedroom or you can't
do anyt hi ng?

MR. LERNER | think anytinme that the Governnent
is seeking to capture information froma private place
i ke the hone, and they cannot do it with their own
unai ded human senses, then they may not use technol ogy to
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do the same thing.

QUESTI ON: Suppose your choice was exactly that,
that you -- when faced with that dilemma, the court hol ds
that you can use it wi thout any warrant, and how woul d you
prefer as a fallback, you need at |east a warrant but |ess
cause than to rummge in the honme itself or is that so
fixed in the law there is really just the absol ute
di chot oy ?

MR LERNER:  Well, | think the Court has
repeated so many tinmes that to enter the home or to search
the hone that you need a warrant --

QUESTION:  Well, | know that, and what you'd
have to say is it's probable cause not to enter the hone.
It's probabl e cause to get an imger.

MR. LERNER:  Well, | think that's a very
dangerous road to go when we start tal king about imagers
and technol ogy because what it's capturing really is
nmol ecul ar information that m grates through our walls and
therefore if we are now saying that we can capture that
kind of information without a warrant, we can reduce our
whole world to that type of wave and nol ecul e, and our
wal I s nean not hi ng because our walls cannot contain that
ki nd of information.

QUESTION: M. Lerner, could you just explain to
me what this thermal imaging reveal ed that was not
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reveal ed by the utility records which you say under our
precedent it was permi ssible for the police to obtain?

MR. LERNER: Well, utility records give you
generalized information about soneone's electrical use,
and we actually did have quite a conpl ete hearing about
t hose records and heard fromutility industry people, and
people's energy bills vary quite dramatically dependi ng,
frankly, on how many wonen live in the hone versus nen
how many tinmes you do | aundry, who is taking showers,
things that you plug in. It doesn't necessarily mean that
you' re using heat |lanps or that you' re growi ng marijuana.
So it's too generalized type of information to really
persuade a magi strate that that nmeans there's marijuana
gr ow ng.

QUESTION. M. Lerner --

MR LERNER: In this case --

QUESTION:  -- you say that you can't use -- |ook
into the honme with anything other than the unai ded senses.
I's it unconstitutional to use binoculars to |ook into a
wi ndow that's left unclosed without a curtain? |Is that
what our case |law says? | don't think it does --

MR. LERNER: The Court hasn't really addressed
that point yet, so that's going to be a very difficult
guestion when it cones up.

QUESTI ON:  But you're saying we ought to address
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it right now because that ought to be our standard of what
i s reasonabl e expectation. Wsn't that your argunent?

MR. LERNER M standard is if it is unavailable
to the unai ded eye, sinply because there is a w ndow and
you can see deep inside that wi ndow that no one else in
t he normal course could have seen with sone high-powered
t echnol ogy --

QUESTI O\ But eyegl asses are okay?

MR. LERNER  Eyegl asses are fine.

QUESTI O\ Okay. But not binocul ars?

MR. LERNER: Well, eyegl asses give you nor nal
vision, and they are an accepted way of repairing disabled
vision --

QUESTION: Wiy shoul d - -

MR. LERNER: -- but when you start to use
technol ogy, that takes us beyond the human senses, now the
Court has said --

QUESTI ON:  How about - -

QUESTION: Wiy is that relevant? | nean, you're
sayi ng sonme things that take us beyond the human senses
are okay, eyegl asses, binoculars, nmaybe not. But things
that are sort of abnormal in use cross the |ine. Wy
should the line be drawn there? Wiat's the -- what's your
reasoni ng behi nd that?

MR LERNER: Well, the line is drawn there
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because the privacy is predicated upon what someone can
knowi ngly or unknow ngly expose, and once we're in the
| evel of technol ogy, people have no way of know ng when
they are voluntarily exposing sonething. Yes, we could al
live in roons that totally close the windows off --
QUESTION:  So you're saying that reasonabl e
expectation is in part based on fact, what do you, in
fact, expect, and that inforns, should informthe standard

of reasonabl e expectation, is that the nub of what you're

sayi ng?

MR. LERNER Yes. It is partly what we all
expect .

QUESTI O\ What about a dog sniff, how about a
dog sniff?

MR. LERNER: How about a dog sniff?

QUESTI ON:  Yeah, we've used dog sniffs to detect
sonmet hing that the human nose doesn't detect, haven't we?
So under your test that's out, too, but we've upheld sone
of those.

MR. LERNER. Right. The Court -- well, [I'm not
going as far as the Court did in Place because Place was
l[imted to narcotics and sensing only, very specifically
contraband in a very public place and a very transitory
place, and | think that the Court has been careful to
limt Place to that circunstance. W' re not saying that
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you can't use technology out in the world, but we're
sayi ng that the home has such a hei ghtened expectation of
privacy, to use technology to pry into our hones is a
very, very different point, and the Court has not

addr essed whet her we can just have police dogs running
around peopl e's hones yet.

QUESTI O\ How about a policeman with 10/10
vision, is that okay?

MR LERNER: Wth 10/10 vision?

QUESTION:  Yeah, | guess that's better than
20/ 20, | don't know. |'mnot --

QUESTION: M. Lerner, you were explaining to
me, and | haven't quite grasped it, why the utility
records wouldn't tell you the same thing. WIIl the thermnal
imaging tell you that it's not wonen taking showers?

MR. LERNER: The thermal inmaging will give you a
nore specific inpression such as here it showed three
distinct, evenly spaced circles of light at the peak of
the roof from which they could conclude that this is very
simlar to other marijuana growi ng that they have seen.
They did not have any ot her information about M. Kyll o,
no one had been inside his hone, there was no tip that he
was growi ng marijuana, so sonetimes the utility records
are enough when you have a specific tip about what soneone
m ght be doing in their home, but when you lack that type
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of specificity, the normal heat and electrical records
don't really tell you whether the high electricity is
because they're growing marijuana or if it's because they
take a | ot of showers and do a | ot of laundry, have a | ot
of appliances or an inefficient heating system or
anyt hi ng, taking saunas or anything el se.

QUESTION:  And the imaging will tell you that?

MR. LERNER: The imaging will give you specific
heat i npressions fromvarious places in the home, com ng
through the wall, telling you what's on the ot her side of
the wall .

QUESTION: May | ask to what extent your theory
depends on the sophisticated nature of the equi pnment?
Supposing the police had rented the house next door, and
t hey | eaned out the second story window with a | ong pole
with a thernoneter on it, they could kind of track the
wal | and find out what part was hot and what wasn't, would
t hat violate the Fourth Amendnent?

MR LERNER: Well, that would be a different
guestion than the use of technol ogy.

QUESTION:  Wiay woul d that be different?

MR. LERNER: Because they would be intruding on
the curtilage, where they physically invading and touching
the wall, I'"'mnot sure that they're --

QUESTION: Wl |, say the houses were only six
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feet apart and they could stay on their side of the
boundary | i ne.

MR, LERNER 1'd say then that is sonething that
woul d be perm ssible because it's sonmething that is akin
to our normal human senses, that they coul d determ ne how
hot the wall was by feeling it.

QUESTION:  No, not feeling it. They had to use
a thernmoneter, and they had to reach out parallel to the
wal I s of the houses to do it. They're using sone kind of a
magni f yi ng equi pnent .

MR. LERNER: Well, obviously | don't think that
we woul d prohibit things |ike thernoneters or watches or
things that we typically use in our daily lives.

QUESTION:  But a drug-sniffing dog you couldn't?
| nmean, if you brought the drug-sniffing dog up to the
wi ndow and it has a fit?

MR. LERNER: Right. | think that --

QUESTION: I n your view, you couldn't do that?

MR. LERNER -- that would be a really different
guestion, yes.

QUESTI ON: Wiy don't your reasonabl e
expectations of privacy include technol ogy? Wy don't
your reasonabl e expectations include the fact that you
know there are such things as binoculars, so that even if
your house is a long distance away from where anybody el se
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can stand, you pull your curtains if you want privacy
because you know peopl e have bi nocul ars?

MR. LERNER R ght.

QUESTION:  And so al so you know there are things
such as thermal imge, and so if you're really concerned
about that degree of privacy, |'msure there are neans of
preventing the heat escape fromthe house, and therefore
preventing that technol ogy from being used. Wy do we
have to assune that we live in a world w thout technol ogy?

MR LERNER: We don't have to assune that we do,
Your Honor, but technology has the ability to penetrate
into our private lives, and that's the problem

QUESTION:  Yes, it does and we have the ability
to protect our private lives as well if we really have
expect ations of privacy.

MR. LERNER: So that what |I'm-- | guess our
position is that the burden really is inproperly placed on
the citizen to anticipate what type of technol ogy the
Government may come up with, and perhaps you're correct
that if it's sufficiently sophisticated rather than
sonething that's very common and ordinary, then it
shoul dn't be the burden of the citizen to anticipate what
they can't particularly know or may not know, and then
t ake saf eguardi ng nmeasur es.

QUESTION: Well, are you saying, in effect that
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if thermal imging becones very common and every school
kid has a $5 thermal inager, that at that point it really
woul d be unreasonable not to expect that the Governnent
was going to use to it figure out what's going on in the
house?

MR. LERNER: |'m not saying that because | think
once we --

QUESTION: What's the effect of sophistication?

MR. LERNER: Well, at this point the effect of
sophistication is that it is not commonly used by nornal
people in their every day life.

QUESTI ON: Yeah, but in ny exanple, the school
kids have all got thermal inmagers. Does that change the
Fourt h Amendnent anal ysis on your theory?

MR. LERNER: | woul d hope not, Your Honor.

QUESTION: Wiy not? Why not? | mean, people
woul d at that world, which is an odd world, all the tine
be expecting everybody under the sun to know whet her they
are taking baths or not. Well, if you expect everybody
under the sun to do it, you don't have an expectation of
privacy, just as is the case with binoculars. So why
doesn't that make the difference?

MR LERNER: Well, we can now -- we have the
ability to wretap everybody's tel ephone.

QUESTI ON: Yeah, yeah, but you don't expect --
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MR LERNER: But we don't do that.

QUESTION:  -- your phone to be w retapped.

MR. LERNER: That's right. That's because the
Court has said that.

QUESTI ON: But you do expect people to walk
around w th binocul ars.

MR. LERNER R ght.

QUESTION:  So why doesn't that make the
di fference?

MR. LERNER: Well, the only difference between
the wiretap issue is because this Court has said you can't
do that. W have privacy in our conversations.

QUESTION:. Well, isn't there another difference

ot her than what the Court said? W don't expect everybody

in the sun to be -- under the sun -- to be tapping our
phones.
MR. LERNER: And | agree with that.
QUESTION:  We do expect quite often people to
wal k around w th binocul ars.
MR. LERNER. We may expect people may wal k
around with binoculars, but that does depend on the
vant age point and where a person is |ocated as well. But
we don't expect themto wal k around with thermal inagers.
When they beconme so preval ent as Justice Souter has
suggested, then it may present the issue of w retapping,
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where the Court needs to say, we don't expect or even if
we do expect we do not want people to be intruding into
our homes and finding out things that heat can reveal
about our private activities.

QUESTION: Okay, then if that's the case, then
the criterion of sophistication is not sufficient because
if that's the case, then when thermal images are no | onger
regarded as sophisticated, when every kid has one, you are
saying we still may, in fact, find that there is a Fourth
Amendnent value that is offended by admtting this stuff
into evidence. So | think --

MR. LERNER: That's right.

QUESTION: -- you're getting -- | think you're
dr oppi ng your sophistication point as being determ native.
It may be hel pful here, but if pushed you're saying, no,
that is not really what it turns on

MR LERNER: That is not the value, that's
correct, and unfortunately we do have already technol ogy
that the Court has already approved, such as field gl asses
and flashlights and illum nation devices and things of
that nature wi thout analyzing it under Katz or the vantage
point or the normalcy of people using it, and that's what
Justice Breyer's bringing up. | do think that each of
those situations would require the Court to eval uate.

QUESTION: Wl l, do you think a flashlight cones
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under the head of sonething that's totally unexpected?
Supposing the police shine a flashlight into sone people
who were hiding in a dark corner, is that a search because
they had a right to keep the corner dark?

MR LERNER: A dark corner of soneone's hone,
Your Honor ?

QUESTI ON: No, suppose outside someone's hone.

MR. LERNER: We're not saying that they would
have any expectation of privacy outside, in hiding.

QUESTION:  Well, how would a flashlight -- you
menti oned the termflashlight. How does that fit into
your argunent ?

MR. LERNER:  Well, it is a technol ogical device
that provides illumnation that aids the hunan senses.
The Court has said there can be sone aids to the human
senses such as that.

QUESTION: Well, there is a Brandeis opinion
fromthe '20s that says you can use a bright light, |
t hi nk.

MR LERNER Yes, there is the Lee case, Your
Honor, in '27 did say that flashlight, search |ights,
actually it was on a boat, and it provided illum nation of
boats already out in the public view. This Court said in
Texas versus Brown you can use a flashlight to inspect a
car, which is also in public view and there's a |esser

27
ALDERSON REPORTI NG COVPANY, | NC.
1111 FOURTEENTH STREET, N W
SUl TE 400
WASHI NGTQON, D. C. 20005

(202) 289- 2260
(800) FOR DEPO



© 00 N oo o B~ w N P

N NN N NN R R R R R R R R R
gag A W N P O © 0o N oo 0o M W N+ O

expectation of --

QUESTION:  But you can't shine it into the
wi ndow of a house?

MR. LERNER: The Court hasn't said that you can
shine it into the wi ndow of a house.

QUESTION:  And you think you can't?

MR. LERNER | think that it would depend on the
vant age poi nt and what the person has know ngly exposed
and things of that nature.

QUESTION: Well, no -- what do you nean, it
woul d depend on the vantage -- a policenan sees an open
wi ndow, he suspects that this house has contraband in it,
the window is | eft uncurtained, he shines a flashlight
i nside and sees stol en goods.

MR LERNER: Well, | don't think that an officer
can just walk up to anyone's home and start shining a
flashlight into their home without a warrant. The Court
hasn't answered that question.

QUESTION: Does it have anything to do with the
range of normal and expected uses of the device? Wat |'m
thinking of is flashlights are used for innocent purposes
all the tinme. Thermal imagers |I'mnot so sure of. W saw
in the lodging that thermal inages may be used for the
totally benign purpose of deciding how well-insulated a
house shoul d be so that people can go around and plug up

28
ALDERSON REPORTI NG COVPANY, | NC.
1111 FOURTEENTH STREET, N W
SUl TE 400
WASHI NGTQON, D. C. 20005

(202) 289- 2260
(800) FOR DEPO



© 00 N oo o B~ w N P

N NN N NN R R R R R R R R R
gag A W N P O © 0o N oo 0o M W N+ O

| eaks, but | suppose outside of the specialized use of
thermal engineering in building construction and desi gn,
don't know that thermal inaging does have much beni gn use,
does it? Is it -- in other words, is its real attraction
the fact that it can, in effect, allow for an inference
about what is going onin a very private place with the
exception of the sort of the heat |oss surveys?

MR, LERNER  Yes.

QUESTION: That is its only principal use
out si de of heat |oss surveys, the penetration of privacy?
MR LERNER: It is used in a nunber of

i ndustrial processes, Your Honor. For instance, where
el ectrical circuits may be burning too hot and indicate
there m ght be a short circuit behind nmetal, they would

use a thermal inmager.

QUESTI ON:  But outside of that kind of use --

MR, LERNER  Yes.

QUESTION: -- are there other sort of benign
uses that are neutral so far as |aw enforcenent m ght be
concer ned?

MR. LERNER: Well, our expert said that the
nunber of uses are probably unlimted. It just depends on
t he human i magi nati on of what you can use -- gather from
heat. But | think that they are nostly in |aw enforcenent
use to penetrate the hone.
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QUESTION: I n any case, that's not a criterion
for distinguishing between thermal imagi ng and
flashlights.

MR LERNER If I'm-- 1'd like to reserve the
rest of nmy time unless there's another question.

QUESTION:  Very well, M. Lerner. M. Dreeben,
we will hear fromyou

ORAL ARGUMENT OF M CHAEL R DREEBEN
ON BEHALF OF THE RESPONDENT

MR. DREEBEN. M. Chief Justice, and may it
pl ease the Court, thermal inaging senses heat gradients on
the exterior of a surface, in this case the structure was
a house. It does not penetrate the walls of the house, it
does not reveal particular objects or activities inside of
a house, and the record in this case and the findings that
the district court nade indicate that it is not capable of
doi ng so through walls of a house.

The question in this case is whether individuals
have a reasonabl e and justifiable expectation of privacy
in the heat that's on the exterior surface of their walls.
We believe that they do not. Heat loss is an inevitable
feature of heat in a structure. |[If a structure is
generating heat, it will |ose that heat, and everyone
knows that. That's why there is an insulation industry.
In addition, heat loss is frequently observabl e w thout
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the aid of technol ogy, as, for exanple, when snow nelts on
a roof .

QUESTI ON: But, you know, all of that could have
been said but for a change of senses about Katz. What the
bug in Katz was neasuring was the effective sound on the
exterior wall of the phone booth. When people talk in
phone boot hs, frequently people can stand outside and hear
what's going on inside, and it seens to ne that what we've
got inthis case is a situation in which we are either
going to say Katz is going to be the paradi gmon which we
decide this or Place is going to be the paradigm the dog
sniffing. 1Isn't that our choice? Because isn't
everything you' re saying sonething that you coul d have
said but for a change of the sense organ in Katz?

MR DREEBEN:. Justice Souter, | think that Katz
is fundanentally different in the respect that what the
bug picked up in Katz was sound waves, which is what we
hear with, and it anplified them and exactly reproduced
what M. Katz was saying inside the booth.

QUESTION:  Yeah, but it was the wave after it
got through the phone booth, just as what infrared is
picking up is the wave after it gets through the roof or
t he wi ndow.

MR DREEBEN. No, | think what the infrared
i mger is picking up, and the record in this case again
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corroborates this, is heat |eaving the house. Now, there
are a nunber of sources --

QUESTION: What's the difference between heat
| eavi ng the house and the sound wave | eaving the phone
boot h?

MR DREEBEN. Well, there are a nunber of
sources for the heat that will |eave the exterior of the
house. There is the heat that it has absorbed during the
day. There is heat that --

QUESTION:  But so what? The phone booth will, |
suppose, reverberate back the noise of a truck going by.

MR. DREEBEN. No, but what is picked up and what
is discerned is the exact reproduction of the words that
the person is speaking, and that is the invasion of
privacy that Katz was concerned with. The whol e point of
Katz was not to look at it as a technol ogi cal invasion or
to focus on whether the police actually went inside the
phone booth in order to acquire that information. The
point was that the information that was acquired was from
wi thin the booth, whereas here that's not the case at all.
What is acquired --

QUESTION:  No, but the reason they're doing the
thermal imaging is not to determ ne whether there is any
heat being left by the sun's radiation that is reflected
back in the nighttinme. The whole point of the imaging is
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to determne by a high probability anal ysis what the heat

comi ng fromthe building shows about its source within the
building, and in that respect its use is exactly the sane
use, albeit rather |ess sophisticated, than the use that

i s being nade of the sound waves that penetrate through

t he phone booth in Katz.

MR DREEBEN. Well, Justice Souter, | think that
it's not only considerably | ess sophisticated, but it is
al so picking up sonething that is very different in
character fromthe words that people speak within a
particul ar place. That is unquestionably a private and
protected activity, and that's what the Court was focused
on in Katz.

Here we are tal king about heat |oss, and | think
as sone of the earlier questions have devel oped, the heat
that is lost is heat that's generated inside a structure
by virtue of the use of power. Here the police already
had utility records that indicated that an abnormal anount
of power was going into the house, which logically
supports the inference that an abnornmal anount of power
may well be com ng out of the house.

QUESTI ON: Okay, but if sonmebody wants to spend
his time in a house |ying under high electricity-using sun
| anmps, isn't that just as much the person's own business
as what he speaks in the phone boot h?
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MR. DREEBEN. But the critical point here,
Justice Souter is the thermal imager doesn't tell you that
he's lying in the house under sun --

QUESTION: It doesn't tell you that because it
at this point is not sophisticated enough to do it, but it
takes you one step in the way. It says, for exanple in
this case, yeah, this abnormal electricity usage which is
showi ng up on the phone bill is apparently accounted for
by certain uses, | forget whether they were in the attic
or soneplace like that, so it's getting you one step in
the way of figuring out exactly what, in fact, the use is
that's causing the electric bill to go up. It just
doesn't get you 100 percent of the way the way the bug
does in Katz.

MR. DREEBEN. It doesn't get you in that way in
t he sane nmechani smthat Katz does, which is by exactly
reproducing it. Here you --

QUESTION: Right. You have to go through a
process of inference, which is necessary.

MR. DREEBEN. Exactly. And this Court has made
clear that |aw --

QUESTION: But the object is the sane, and the
datumthat is being used is the sane.

MR. DREEBEN. But there's nothing wong with the
police attenpting to use techniques from outside the house
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that will allow themto draw inferences about the inside
of the house.

QUESTION:  Yeah, well, that's the question. W
said in very narrow circunstances in Place that is true,
and we said in Katz where the inferential process is
sinpler, all you really have to do is listen, that it's
not so, and | think what your argunent boils down to is if
there are nore interimsteps to figure out what's really
happeni ng i nside than was necessary in Katz, it's okay,
it's not an invasion of privacy, and it doesn't violate
reasonabl e expectation, but if there are fewer steps, then
maybe it does. |Is that the nub of your argunment?

MR. DREEBEN. | think that the argunent that |I'm
trying to present, Justice Souter, is nore conplicated
than that because it's really focusing on the core
guestion of whether there are reasonabl e expectations of
privacy in heat loss, and in order to assess that --

QUESTION: It's not in heat loss. [It's in what
is going on in the house, and | suppose it's a question of
what's going on in the house, and do you have a reasonabl e
expectation of privacy, do you have a reasonable
expectation that the kind of thing you' re doing in the
house wi Il not be picked up by sonebody out of the house,
not a | aw enforcenent officer, but just ordinary people.
Where you're wal king in front of a wi ndow, the answer is
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no. Were you're walking in front of the wi ndow and peopl e
pick it up with binoculars, every bird watcher has a
bi nocul ar. Where they're picking it up with flashlights,
every Boy Scout has a flashlight. Who has a heat thernal
devi ce? Nobody, except a few So there's no -- there is
a reasonable -- that's the argunment, | think that there is
a reasonabl e expectation of privacy that what you're doing
in your bathroomis not going to be picked up when you
take a bath by sonebody with one of these not very
wel | - wor ki ng machi nes.

MR. DREEBEN. And what you're doing in your
bat hroomis not picked up by the thermal inmager. | think
it's very --

QUESTION: It couldn't tell, for exanple -- |

t hought the thermal inmager could tell if I go into the
bat hroom -- | happen to like a sauna, and | turn on every
shower, and | have -- it really is hot and steany, and

there we are. You're saying it can't pick that up?
MR. DREEBEN. |f you fog up the w ndows, you
coul d probably actually see that fromthe street.
QUESTION:  No, no, | don't have any w ndows.
They're just these very nodern Finnish wood. Now, do you
tell me they can't --
MR. DREEBEN. | guess a nodern Finnish thermnal
i mger --
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QUESTION: Can it pick it up or not?

MR DREEBEN:. | think that what the record in
this case shows you is that it mght be able to pick up
exterior heat on the outside of the house, and it will not
tell you what's going on inside the house.

QUESTION:  It"ll just tell you it's hot in
t here, which happens to be just the thing they want to
know. They want to knowif it's hot or if it's cold. And
| suppose that there are instances where | woul d prefer
peopl e not know that. | usually spend three or four hours
a day in my Finnish sauna. People think I'mworking. |
don't want themto find out what's going on. So do you
see the point?

MR DREEBEN: | do but | think what it overl ooks
is that the record in this case, the video in this case is
particularly instructive. It is |lodged with the Court,
and it represents what is alleged to be a search here. It
shows nothing of the kind. Contrary to petitioner's
suggestion that it showed three evenly spaced heat spots
that could only be the signature of a heat lanmp, it
doesn't show that, and nobody testified that that was the
inference that was drawn. Al that was drawn was an
inference that there is an anonal ous heat loss fromthis
house conpared to the structures nearby, and fromthat
pi ece of information you could | earn absol utely nothing
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about what is going on inside the house.

QUESTION: Okay. But in that case you woul dn't
want to bother to use the thermal inager because you can
tell that fromthe public utilities records. Presumably
the heat is not staying in the house, it's not a mllion
degrees in there. The heat is escaping.

MR DREEBEN. Well, the thermal --

QUESTI ON: The whol e point of using the device
is to tell you sonmething nore than you can get fromthe
utility records.

MR. DREEBEN. The whol e point of using the
device to try to cross-corroborate various pieces of
information so that you can better establish probable
cause for the search warrant that was ultimately obtained.

QUESTION: Well, the utility records woul dn't
tell you what the electricity was being used for, as
sonebody suggested earlier. He could have been doi ng
laundry or listening to rock records at that high vol une
or a mllion other things other than making heat.

MR. DREEBEN. Mbst of those activities probably
wi |l make heat, Justice Scalia, but the thermal inmager --

QUESTION:  You missed nmy point. M point is
that all of those activities consune electricity, so the
electricity bills do not establish that an unusual anount
of heat is being generated in this house.
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MR. DREEBEN. Well, | actually think --

QUESTION:  Which is what is needed to grow
marijuana, | gather.

MR. DREEBEN. | realize that -- the point that
you're making but | actually think that the physics of it
are that if you use nore electricity, probably a lot of it
will end up as heat, but the point that the thernmal imger
gives you is real-time information, that there actually is
what appears to be anonal ous heat that is com ng out of

this house conpared to its neighbors. Neither the inager

nor the utility bills will tell you there is probably a
mari j uana-grow ng operation inside this house. It wll
not tell you that there's a sauna, it will not tell you

that there's a bath or a dehum difier or anything el se.

QUESTION: May | ask this question about --
woul d you agree that Katz would apply if the i mager would
tell you whether it was a marijuana operation, a hot
shower or a sun | anmp?

MR DREEBEN. | would, Justice Stevens, if what
it is doing is, in effect, revealing the activities that
are inside the house, yes.

QUESTION:  So your distinction is that Katz
woul d have been decided differently -- or there would have
been no search in Katz if they just reveal ed the decibels
of noi se as opposed to the specific conversations, and
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you're saying here they're revealing the quantity of heat
wi thout really telling you what the source of the heat is?

MR. DREEBEN. Well, | think Katz may well have
come out differently if what was being | earned was not hi ng
nore than you could actually see through the booth, which
is that sonmebody was using the booth.

QUESTI ON:  But your distinction is based on the
particularity of what is |earned rather than the
sophi stication of the equipnent?

MR. DREEBEN. That's right, and I want to --

QUESTION: Then I'm-- I'msorry. Go ahead.

MR. DREEBEN. We're very clear about this for
Justice Souter and Justice Breyer's questions, if the
thermal imager functioned |ike an x-ray machine or if it
functioned to be able to reach inside the house and pul
out the sounds and listen to what was goi ng on, then we
don't dispute that it would be a search. Under Katz it
clearly would be a search if what it does is reveal the
activities that are going on inside the house or things
that are inside the house.

QUESTION:  But don't you al so have to agree that
even on your theory, you are one step renoved fromthe
di stinction that you want to draw because you're saying if
the only thing that Katz reveal ed was the deci bel |evel,
t hat woul d have invol ved no Fourth Amendnent interest, but
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here sonet hing nore than what you want to characterize as
t he amount of heat or the amobunt of heat |oss is being
reveal ed because the inage is revealing a pattern, it is
reveal i ng sonet hi ng about the physical |ocations in which
the volune of heat loss is occurring in a nmeasurabl e way,
so we're |learning sonmething nore than just the equival ent
of deci bel |evels.

MR. DREEBEN. But what we're not learning is
what activities are going on or where they are going on in
t he house.

QUESTION:  Ri ght.

QUESTION: It depends on how you define
activities. You certainly learn that the generation of
heat is going on in the house.

MR. DREEBEN: You do learn that.

QUESTION: There is a | ot of heat generating
going on in that house. Now, if I, you know, if | happen
to be quite a private person and | don't want people
knowi ng how much heat 1'm generating, | suppose that that
activity has, indeed, been disclosed to the world.

MR. DREEBEN. At that |evel of generality,
coupled with inferences because you don't |earn that
directly fromthe imager at all, you don't learn directly
fromthe imager at all that unusual anounts of heat are
bei ng generated. You have to couple that with inferences
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about what other houses next door m ght be doing, and you
probably don't know what's going on inside of those
houses, and you have to couple it with inferences that it
hasn't been unduly heated up by the sun or that there's
not a local mcroclinmate that is causing the inmager to
pi ck up additional radiated heat at that |ocation. You
have to factor in all of those things, which reduces the
specificity and directness, the linearality of any
inference that you draw. There isn't a one-to-one
correspondence between heat on the exterior of the
structure and heat on the interior of the structure.

QUESTI ON:  But you are saying, then, that the
expectation of privacy depends on whether there is this
one-to-one correl ation between what is picked up and the
ultimate conclusion drawn for it. You' re saying, | think,
that if there is a process of inferential reasoning in
whi ch what is picked up is only one anong ot her datum --
data that are used for the reasoning there is no
reasonabl e expectation of privacy. |It's the inference
t hat breaks the expectation -- the reasonabl eness of the
expectation of privacy.

MR DREEBEN. | think it's several factors,
Justice Souter. That is one of the factors. The factor
that you're relying on inferences to conclude that there
probably is a heat-generating source inside the house that
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is greater than average. Another factor is that heat |oss
is not that private a fact, as it corresponds roughly to
consunption of energy, which is not private. And a third
factor is that the imager is not picking up, again,
activities that are inside the house directly. It is
pi cking up the exterior surface of the walls.

QUESTION: But it is picking it up in a way, as
Justice Breyer pointed out earlier that clearly reveals a
fact about what is going on inside, and that fact was not
known fromutility records.

MR. DREEBEN. It conplenents the utility

records. | do think that if the Governnent --
QUESTION: Well, it's doing sonething nore than
just confirmng that there is energy use going on. It is

-- what it is showing is that the energy use is generating
heat, and that the heat is being concentrated in certain
pl aces in the house. That's new information.

MR. DREEBEN. It's not show ng that Justice
Sout er, because we don't know the conposition of the
insulation within the house, we don't know the
configuration --

QUESTION: Ch, we can't draw a conclusion with
absolute certainty, but if we make the assunption that the
house has not been whinsically insulated so that on the
east end of the roof there's lots of insulation but when
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they got to the west end, they had run out or said, what
the heck, let's et the heat escape. If we don't nake
assunptions of whinsy, we are, in fact, going to be in a
position to draw a probability inference, and that
probability inference goes beyond anything that a utility
record coul d show

MR DREEBEN: The ultimate inference that we
would Ii ke to draw, of course, does but the question is
whet her the data that we are collecting fromwhich we draw
that inference constitutes a search. The steps of
i nference that we use once we have acquired the data
cannot nmake a description --

QUESTION:  All right, then you' re saying there
is no search when an electronic device fails to reveal the
ultimate conclusion that is being used as evidence.

MR. DREEBEN. | would hesitate to say
categorically that that is so, but I think --

QUESTION: | would, too, but I think that's your
argunent .

MR. DREEBEN. | think that nmy argunment in this
case depends on the nature of heat, what the imager
actually detects, and the fact that we need to draw a
series of inferences.

QUESTION: This is certainly not what the
prosecuting attorney told the magistrate. He didn't say,
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now, we can't draw any inferences fromthis. That's the
whol e point of getting the warrant. Let me ask you this.
There's an element of circularity necessarily in our

opi nions as a reasonabl e expectation of privacy because
the courts say so, and in Katz there was a reasonabl e
expectation of privacy because this Court made the
assunption, the finding, the inference, the conclusion
that we don't want our private conversations intercepted
when we are in a space which we think is private. Wat is
di fferent about the conversation, the contents of

di scussi ons on one hand and heat-generating activities on
t he ot her?

MR DREEBEN. Well, | think there are several
critical differences, Justice Kennedy. The first is that
heat loss is inevitable froma structure. Everybody knows
that. That's why there's an insulation industry in the
first place.

QUESTION:  Well, nost people talk, too, so --

MR. DREEBEN. Mbst people tal k, and when they
talk within the four walls of their house, unless they
have the w ndows open and they're scream ng out the
wi ndow, will nake an assunption that they cannot be heard
by people who are standing on the street.

QUESTION: | think that's sonewhat of an issue.
What ot her reasons?
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MR. DREEBEN: Well, in addition, the fact that
heat is generated in a structure is largely a product of
the power that's going into the structure, the electrical
and other utilities that are brought into the structure,
and there's no secret about that information because it
comes fromthe utility conpany.

Third factor is that heat loss itself is
observable in a variety of circunstances wi thout the aid
of any technol ogy whatsoever. 1In the exanples of when
snow is nelting on a house or when, for exanple, snoke is
goi ng up a chi nmey.

QUESTION:  Sane for conversation. |f | happen

to be going by a window that's open, | can hear the
conversation. |If I -- so that's also, it seens to ne,
neutral .

MR. DREEBEN: Well, | don't think that it's
neutral. | think that --

QUESTION: | nean -- or neutral as a way of

di stingui shing the two cases.
MR. DREEBEN. Well, there's a fairly significant
di fference between cases where the Court has said sonebody
has publicly exposed their activities to view and
t herefore doesn't have any reasonabl e expectation of
privacy, and the very question of whether heat loss is a
private enough fact in the first place.
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QUESTION: M. Dreeben, the NNnth Crcuit seened
torely on a theory of it's |ike garbage thrown out, that
when the honeowner has waste heat, it's sonehow di scarded,
and there's no privacy interest left init. Do you
support that anal ogy? | thought --

MR DREEBEN. | don't think that's --

QUESTION: -- that was a little hard to
under st and.

MR DREEBEN. Well, | don't think it's the
strongest anal ogy, although there are cases where | think
the anal ogy would fit. The theory of the garbage cases is
that by voluntarily abandoni ng --

QUESTI ON:  Abandonnent .

MR. DREEBEN. Correct.

QUESTION: It's hard to say the honeowner had
abandoned this heat information.

MR DREEBEN. Well, | think that there are cases
in which the analogy would fit better; for exanple, where
there is a very active ventilation systemthat is
specifically attenpting to draw the heat out of the house
in order to provide a suitable climate for growi ng the
plants that are inside, but the primary rationale that the
Ninth Grcuit used which is simlar to the rationale that
I"marticulating here is that the thermal inmager doesn't
pick up any intimate details or particularly private
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details about what is going on inside of the house.

QUESTION: M. Dreeben, what about a nore
general proposition, that there is no unconstitutional
i nvasi on of privacy when the police deduce from what goes
on outside the house what is going on inside the house,
intimate or not. | suppose the police can certainly
surveil a house over a |long period and see people carrying
in hot dogs every day, and they can deduce that the eating
of hot dogs is going on in that house. And that is surely
no violation of the Constitution, is it?

MR. DREEBEN. Absolutely correct, and | do think
that that illustrates --

QUESTION:  If you accept that rationale, it
seens to me you would decide Katz differently if instead
of having the device on the roof of the phone booth they
had it six feet away.

MR DREEBEN. No, | don't think so. | think the
whol e point of Katz, Justice Stevens, was that that
physical intrusion is irrelevant. Wat nmatters i s what
information you were acquiring, and in Katz, and in the
hypot heti cal of renoving the bug fromsix feet, the
information that you are acquiring is direct information
frominside the house. 1In the thermal imager it's not.
It's a fusion of heat froma variety of sources. It's a
very weak correl ati on between what's going on outside the
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house and what's going on inside the house. [It's not |ike
seeing a visual heat inpression of a particul ar object
that's outlined as if it were in silhouette on the outside
of the house. Nothing of the kind occurs.

QUESTI O\ Okay, but that gets back to | think
to the point, that it's the process of inference necessary
to reach the ultimte conclusion you want, e.g. narijuana
in the house, that nakes the difference between a search
and a nonsearch and | guess makes the difference between
reasonabl e expectati on and nonreasonabl e expectati on.

MR. DREEBEN. Certainly if what you are
acquiring is information that is not itself the product of
a search, as in Justice Scalia' s hypothetical, the fact
that you can draw i nferences, including very detailed and
intimate inferences about the inside of the house doesn't
convert the original observation into a search.

QUESTI ON: Absolutely right. But the question
here is whether part of that -- whether that information
is acquired as a result of a search so that you can't use
that rationale to answer the question in front of us.

MR. DREEBEN. Well, | think that the opposite is
actually what holds true. You cannot use the fact that
i nferences can be drawn fromthe observations to
categori ze the observations as a search

QUESTION: That's right. That's exactly right.
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But Justice Scalia had an inference, had a situation where
you use your eyes and your brain. Nothing against that.
Here they are using a nmachine. You keep telling ne that
what's inside the house isn't that inportant, it's very
vague and general. Wat is the nature of the information
to dowith it? I would have thought nothing. |If
sonebody’' s i nside the house singing Maresy Dotes, Doesy
Dot es, who cares what he's singing? The fact is where he
was singing it, and he was singing it inside his house. So

you're taking information frominside the house. Maybe our

problemis ny seventh grade science class. | nean, | used
to think, perhaps wongly, that sound went to a wall, then
the electrons start to vibrate in the wall, and pretty

soon the wave goes outside, and here it seens to ne heat
goes to the wall, heats up the wall, and then the heat
goes outside, so | just find it difficult to distinguish
bet ween sound and heat, but | find it easy to distinguish
in ternms of whether a person inside the house has a
reasonabl e expectation that a | ot of people outside the
house are going to be using this machine.
MR. DREEBEN. Well, but ny seventh grade science
cl asses don't help nme very much with this, either, and |
t hink what the Court's cases indicate is that it's not
essentially a science question. It's a question about, as
the latter part of your comrent indicated, the reasonable
50
ALDERSON REPORTI NG COVPANY, | NC.
1111 FOURTEENTH STREET, N W
SUl TE 400
WASHI NGTQON, D. C. 20005

(202) 289- 2260
(800) FOR DEPO



© 00 N oo o B~ w N P

N NN N NN R R R R R R R R R
gag A W N P O © 0o N oo 0o M W N+ O

expectations that people have, and | think people have

di fferent expectations about what is outside of their
house fromwhat is inside of their house, and there are a
vari ety of ways --

QUESTION: Right, good, that's exactly it. What
is it that would | ead ne reasonably to expect a | ot of
t hese machi nes around picking up the heat?

MR. DREEBEN. Probably very little, although so
far there has been sone commerci alization of thernal
imaging in cars that will help it detect animals in the
road and so forth, and there probably will be other uses
in the future. 1 don't think that this case turns on
whet her thermal inmaging is so prevalently in use that
everybody woul d expect it would be used on their house.
think the core question is whether the heat |oss on the
outside of their house is sufficiently revealing of what's
i nside of the house to be considered a search.

QUESTI ON: But, you see, that distinguishes it
fromthe garbage case, G eenwod, and as | recall, the
wor d abandonnment was not used in G eenwood. | |ooked at
it just quickly. Abandonnent was a theory the Court
stayed way away from The Court said there's no objective
expectation of privacy because we all put our garbage out
and we all take this risk. But that just doesn't fit with
what we have before us today based on the conversation and
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t he exchange you were just having with Justice Breyer. W
just don't know about these things. Most people don't
know that their heat's going to escape and be neasur ed.

MR. DREEBEN:. No, but the California versus
Greenwood analysis is not the only analysis that could be
used for expectations of privacy. The Court was clear in
that case that the people could expect that their garbage
woul d be rummaged through once they put it outside and
therefore couldn't expect that the police would not do
that, but that doesn't nean that people do intrinsically
have an expectation of privacy that their houses are
| osing heat. Mst people do not go around thinking about
that as sonething that they view as a particularly private
fact. They ventilate heat, they try to put insulation in
to keep it fromleaving the house, and they buy
el ectricity and other sources of power that are going to
generate it. Wat they do expect is that they will not be
able to be viewed engaging in their personal activities or
listened to in the house.

QUESTION: But if the device becanme nore
sophi sticated and the police could say, well, it's not
just heat in general, we can tell that it's a lanmp or a
shower, would that be a different case?

MR. DREEBEN. | think it would be a very
di fferent case, Justice G nsburg, because then it would
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begin to approach an x-ray device or sonme other device
that could actually penetrate the barriers of the walls,
and there the expectations that would be intruded upon
woul d not be sinply heat |eaving the house but would be
the very detailed activities that go on inside of the
house.

QUESTION:  Let nme ask you a question. Does the
record tell us how extraordinary the anount of heat
produced by these |anps and so forth is as conpared to
normal use? Is it five or six tinmes the anount or just
slightly nore?

MR DREEBEN. | think there's information in the
search warrant that tends to show that they produce --
that they consune an inordinate anmount of electricity, and
there is testinony that the halide lights that are used
for growi ng marijuana generate a high anount of heat.

QUESTION: But they don't tell us what -- they
don't quantify that, say it's ten tines as nmuch the normnal
use or anything like that?

MR DREEBEN. | don't recall whether there's a
direct --

QUESTI ON:  Because it does seemto ne that the
expectation of privacy, say with sound if you had a rock
band in the attic, you' d have | esser expectation of
privacy that someone can hear it than if you had a sol oi st
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or sonething, and here if you had heat that, you know,
really was a trenendous anount of heat you m ght say well
you really didn't expect that to be private, but we don't
nmeasure it that way.

MR. DREEBEN. The thernmal imager doesn't really
nmeasure it that way, either. Al it detects is relative
amounts of heat. It doesn't detect absolute anounts of
heat, and accordingly, officers tried to use a reference
structure. Now, they're going to have to draw a | ot of
i nferences by conparing one structure to anot her because
it's not a perfect control. They don't really know what's
goi ng on inside the house next door, and even the
inference that there's an anomal ous anount of heat that's
going on in 878 Rhododendron Drive, which is what the
thermal imager produced in this case, is an inference that
depends on things that the officers don't really know,
that what is going on in the house next door that nakes it
| ook cool er conpared to the house that they' re actually
surveying, and all of those factors contribute to nmake the
data that is obtained in this case qualitatively different
than the data that would be obtained in a wiretap case or
in a case where an x-ray-type device actually penetrated
t he house.

Now, if this Court were to hold that thernal
imaging is a search, it could have a very chilling effect
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on uses of the thermal imager other than the kind of use
that it was put to in this case. Thermal inmagers are often
used in fugitive apprehension, in perineter surveill ance
for law enforcenent, and for search and rescue operations
in which they pick up an enornous anmount of data,
i ncl udi ng houses that nmay be nearby to where a fugitive or
a mssing person is located. And if the Court concl udes
that -- thank you
QUESTI ON: Thank you, M. Dreeben. M. Lerner,
you have two m nutes remnaining.
MR. LERNER. Thank you, Your Honor.
REBUTTAL ARGUVENT OF KENNETH LERNER
ON BEHALF OF THE PETI TI ONER
MR LERNER: First of all, the Governnent's
position that they were just seeing generalized heat |oss
is not correct. | disagree with that. |If you |ook at the
video taken, you will see that it's very specifically
showi ng three gl owi ng areas, evenly spaced. That's very
specific private information that it's obtaining about the
inside of the house. It's not generalized heat |oss, and
it is information that they could not have determ ned any
other way. Only by the use of the thermal inmager.
| also think that the Governnment's test is
really going to lead down a difficult road for this Court.
When will information becone private enough that it's
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protected or when is it going to be specific enough that
it should be protected? These are very vague concepts
that every case is going to turn on the specifics of the
facts which I think is going to be very troubling for
courts and for the police in the future, and really don't
set any gui dance for how to use this machine. | think
that's a very problematic area that the Court's going to
have to grapple wth.

|f there are any other questions --

QUESTI ON:  Thank you, M. Lerner. The case is
subm tted.

(Whereupon at 11:13 a.m, the case in the

above-entitled matter was submtted.)
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