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PROCEEDI NGS
(10: 02 a.m)

CHI EF JUSTI CE REHNQUI ST: W' || hear argunent
now i n Nunber 99-7504, Christopher A Lopez v. Randy J.
Davi s.

M. Meierhenry.

ORAL ARGUMENT OF MARK MElI ERHENRY
ON BEHALF OF THE PETI TI ONER

MR. MEI ERHENRY: M. Chief Justice, and may it
pl ease the Court, Ms. Brinknmann:

This case cones to you out of the State of South
Dakota, and 1'd like to briefly put the setting for all of
you.

This is from Yankton, South Dakota, which was
the first territorial capital of the Dakota Territory. As
aresult of that, certain institutions were created, one
of which was Yankton College. It was the ol dest college
in the Dakotas and Montana. It's now closed. It closed
in the 1980's, and it's now a Federal prison canp. That
Federal prison canp has no walls. It |ooks |ike Yankton
Coll ege did for over a century until it was closed.

At that place resides today Chris Lopez. Chris
Lopez came to the Yankton prison canp fromthe State of
|l owa. He drove across the State of |Iowa and was al | oned
to do so by the district court to self-report to this
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col | ege canpus, now Federal prison canp.

W're here today to talk about 18 U. S. C.
3621(e). That statute at the tine that Chris Lopez was a
convi cted person, before he was a prisoner, unanbi guously
grants to himan incentive, and before he knocked on the
door to be let into prison it said to him if you are a
drug abuser, which he admts he is, and if you agree to
undergo the program which he does, if you' ve been
convi cted of a nonviolent offense, Congress has made a
deal with you. We will allow you, if you successfully
conplete the program to be let out of prison up to 1 year
early. He had 72 nonths to serve.

QUESTI ON:  But counsel, that's not what the
statute says. The statute says the Bureau of Prisons may
reduce the sentence up to 1 year. It doesn't say you have
aright or an entitlenent, does it?

MR. MEIERHENRY: No. | don't urge this Court
that that is the case, that it's an entitlenent. The
| egislative history is clear that that was consi dered by
Congress, and Congress did not wish to make it a right
that if you sinply go through the programyet you |led the
gang on the canpus, or you created other disciplinary
probl ens, that the Bureau of Prisons shouldn't have
control over the prisoner while that prisoner was
incarcerated, but this is sonmething I'd |ike --
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QUESTI ON:  Excuse ne. You're saying that it --
that -- | nean, that doesn't go far enough. Al you're
acknow edging is that the Bureau of Prisons didn't have to
gi ve you that benefit unless you successfully conpleted
the program right?

MR MEI ERHENRY: That's correct.

QUESTION: But you're still maintaining that if
you successfully conplete the program if you' re a node
pri soner and everything else, you had a right to get that
benefit?

MR MEI ERHENRY: Justice, | think that's the
next case. What we're here arguing today is whether
Chris --

QUESTION: Wl |, what does the statute say?

QUESTION: It says may.

MR. MElI ERHENRY: The statute says may, but let's
consider the structure of it. 3621(a) is very clear.
3621(a) tells the Bureau of Prisons that they may not
rel ease a prisoner until the expiration of the term
i nposed, or there's a good conduct section 3624, so when
(e) was enacted -- and the legislative history is Congress
al so anmended section 3621(b), which says the bureau shal
make avail abl e appropri ate substance abuse treatnent for
each prisoner the bureau determ nes has a treatable
condition of substance addiction or abuse. All right,
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t hey enact that.

But 3621(a) would not allow anyone to be
rel eased early, so they enacted subsection (c), which is
entitled, substance abuse treatnment, so section (e), Your
Honors, had to be amended to give perm ssion to the Bureau
of Prisons that if people took the substance abuse
treatnment there would be sone incentive. The
congressi onal hearings are clear.

QUESTION:  Well, you're tal king about
| egi slative history, M. Meierhenry, and those of us who
resort to legislative history usually do so only where
sonething i s anbiguous. W're dealing with the word may
here in section (b), and what is anbi guous about the word
may ?

MR. MEIERHENRY: | don't think there's anything
necessarily anbi guous if you use another neaning of the
word, give permission to. | urge Your Honor that until
the enactnent of (e), if you had substance abuse
treatment, if you had an incentive, the Bureau of Prisons
coul d not turn anyone | oose under any circunstances.

What | amurging is a plain reading of this.
Before M. Lopez, so to speak, becones a prisoner, as you
read this you would -- it would indicate that if you're a
subst ance abuse user and you go through the program and
you substantially conplete it -- in other words, obey the
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rules within the institution.

QUESTION:  And you may -- your sentence may be
reduced.

MR. MElI ERHENRY: Right, but --

QUESTI ON:  See, you've got to deal with that
word may, M. Meierhenry. You're speaking as if it said
wi Il be reduced.

MR. MEI ERHENRY: No, |I'm-- what happened in
this case, Your Honor, was that Chris Lopez, before he
ever wal ked in the institution, has been categorically
el i m nated because he has a sentence enhancenent for
preconviction activity. He is categorically denied
because of something that did not occur under the --

QUESTION: But that -- that may be a perfectly
good argument, but it -- and it seens to nme it takes
cogni zance of the word may, that Congress has al ready
deci ded the categories of sentences, but | don't think
j ust bobbi ng and weavi ng around the word nmay does your
argunment any good.

MR. MElI ERHENRY: Well, maybe |'m not being clear
t hat --

QUESTION:  You're not --

MR. MEI ERHENRY: That the Congress gave to the
Bureau of Prisons certain discretion, and that discretion
is over prisoners, not over creating categories of

7
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pri soners.

Now, this is not a case where ny client has any
opportunity to successfully conplete for purposes of the
incentive the program He's been shut out of the program
To use an analogy, this statute clearly says if you go to
drug class, and the class --

QUESTION: May | interrupt you? He's not shut
out of the program is he?

MR MEIERHENRY: No. No, and | don't want to
m sl ead the Court.

QUESTI ON: Ckay.

MR MEI ERHENRY: He's not shut out of the
program It's the incentive. |If | infer that -- it's the
incentive, obviously, we're tal king about here. Al
pri soners, Congress declared -- that's part of our
argunment. Congress declared that 100 percent of al
prisoners by 1997 shoul d have access to a drug treatnent
program

QUESTION: M. Meierhenry, how do you propose
that the Bureau of Prisons inplenent the nmay? You don't
want themto use categories |ike, all prisoners who have
engaged in violent behavior in prison. 1Isn't that a
cat egory?

MR MEI ERHENRY: Yes, but it's --

QUESTION:  All prisoners whomwe do not believe
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will be safe to let out on the streets even after the
program isn't that a category? It seens to ne that if
you're being rational, if you're trying not to be
arbitrary, you establish categories, so your argunent that
may cannot nean you establish categories just |eaves ne
col d.

It seens to nme that that's exactly what you want
the Bureau of Prisons to do, to be responsible, not to
just arbitrarily say, yeah, you get it, you don't get it.
That's arbitrary. That's irrational. But here they've
tried to establish a rational schenme. Wat's the matter
with that?

MR. MEI ERHENRY: Well, | could argue about,
which | think is the next case, of whether it's rational
to consider M. Lopez is a violent person when they put
himin a --

QUESTION: Onh, | didn't think they were
considering himas a violent person. | thought they were
considering himas a person who had conmitted his crine
while, | guess, carrying a gun.

MR MEI ERHENRY: He had --

QUESTION: | didn't under -- maybe |
m sunder stand t he Government, because | didn't think the
Government was saying that that qualified himas a violent
person, because if that were the case we wouldn't be

9
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tal ki ng about any discretionary category.

MR MEI ERHENRY: No, that's correct, and we've
been through that litigation history of themdefining a
nonvi ol ent of fense as a violent offense, which was the
Eighth Grcuit case of Martin v. Gerlinski, but the
answer to the problem the problemis one of who gets in
the classroom Qur argunent today is very sinple.
Congress told the Bureau of Prisons who gets in the
classroom-- all --

QUESTION:  Well, everybody gets in the
cl assroom The question is, having been -- not who is
eligible for the program but who is eligible for the
early release afterwards. As you've said to Justice
Stevens, there's no exclusion fromthe drug treatnent
program

MR MEI ERHENRY: That's correct.

QUESTION:  And the reason there's no excl usion
fromthe programis that it says that the bureau shal

establish the program |If you read through 3621, what is

really -- it just junps out at you, is that it keeps using

shall. Shall, shall, shall, until it gets to the period
of custody section, and there all of a sudden it shifts
fromshall to may, which neans discretion

MR. MElI ERHENRY: It neans discretion, but it is
not a grant of discretion to categorically deny nonviol ent

10
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of fenders consideration for the reduction.

QUESTION:. May | clarify two things? If you are
now | eavi ng your argunment that all people who conplete the
program successfully and are nonvi ol ent of fenders nust be
given this reduction, if you are |leaving that, and
shifting to an each individual is entitled to an
i ndi vi dual determ nation, not a categorical exclusion, if
you're doing that, then nustn't the bureau do the sane
thing for nonviol ent offenders who weren't carrying any
weapon?

| nmean, if it's going to be a one-by-one
exam nation for a defendant that fits in your client's
category, wouldn't it al so be one-by-one for anyone?

MR. MEI ERHENRY: It could be. | don't have a
definitive answer of how to run the Bureau of Prisons,
except I'mhere saying that this statute clearly tells the
Bureau of Prisons how people are to get into the program
for the purposes of the incentive, and that is al
nonvi ol ent offenders are to be considered, and that's to
occur after successfully conpleting the program Here
t hey' ve nade that deci sion.

QUESTION:  Well, could they make a deci sion
categorically that all people who are nonviol ent offenders
who aren't carrying a firearmw || get the reduction?

MR. MEI ERHENRY: | think they' ve done that.

11
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think that's the way it practically works, unless they've
had di sciplinary problems. | think 13 percent, according
to one report, the Triad Report, indicates that they were
not all owed because of disciplinary problens within the
institution.

QUESTION: It seenms to ne your argunent has got
to be not that there can't be categorization by the
bureau, but that Congress has limted the kind of
categori zation the bureau may use, that Congress has said
nonvi ol ent of fenders, and the bureau can't go beyond t hat
when it's talking about limting the availability of early
rel ease.

MR. MElI ERHENRY: Chief Justice, that -- | guess
that is essentially what I'msaying. |'msaying that for
t he purposes of the incentive, that everyone starts the
program and everyone has the opportunity to successfully
conplete it, and call that a category if you may, that
it's while they're in the institution that they may be --
their activities may elimnate themfromthis category.
It's not sonmething that occurred at the tinme of
sent enci ng, which was preconviction activity.

QUESTION:  You're saying that the only
precondition category that the bureau can use is the
precondition category which is set forth in the statute,
and which inplicitly excludes other pre-inprisonnment

12
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categories, nanely, violent offender.

MR. MEI ERHENRY: Well, there are two categories
when Chris -- before Chris -- when Chris Lopez is an
offender. It's violent, and nonviolent. The courts have
considered that the BOP's definition of that.

When he hits prison there are two categori es,

vi ol ent and nonviolent, and ny argunent is that all of
those activities have been consi dered by Congress, have
been determ ned by Congress, and they wanted to broaden
t he program

QUESTION:  Then why didn't they use the word
shall, rather than the word may?

MR. MElI ERHENRY: Because | don't think they
wanted -- Congress wanted to create a right that just
based on conpletion of the program w thout regard to
their other activities as a prisoner, that just the
conpl etion of that program neant you were entitled to --
and | think that's the word, entitled to reduction.

QUESTION:  You say you don't think that.
mean, is there sonmething in the legislative history that
specifically supports that argunment?

MR MEI ERHENRY: O her than that it was clear,
and | refer to the legislative history, the report. It's
clear fromthe legislative history that Congress said that
t his subparagraph we're discussing, they use the word

13
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aut hori zes the Bureau of Prisons to shorten by up to 1
year the termof a prisoner who successfully conpleted a
treatment program They saw it as an authorization --

QUESTI ON:  Yes, but authorization is not
equi val ent to nandat e.

MR. MElI ERHENRY: But the converse is also true.
Aut hori zation is not a grant of power to create categories
whi ch overrule the two made by Congress, violent and
nonvi ol ent .

QUESTION:  Well, you know, your argunent that it
relates only to -- your argunent would be a | ot stronger
if the section, the relevant section, 2(b), didn't have
the word successfully in it.

| coul d understand Congress saying the Bureau of
Prisons may cut a year off the term of sonmebody who
conpl etes the program Then you could say, well, the
bureau can, you know, can decide for itself whether this
fell ow, although he conpleted the program has really been
cured or not, or, you know, factors |ike that, but it
doesn't say that. It says, it may rel ease sonebody who
has successfully treated -- conpleted the program

Now, what factors do you think the nay was
intended to let the Bureau of Prisons take into account?
It isn't conpletion of the program No matter how
successfully he conmpleted it, he still is not entitled to

14
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it. Now, what could disable himfromthe year, other than
killing another inmate while he's in there?

MR. MEI ERHENRY: | think the traditional
standards that are applied to good tine clearly are going
to be the type of criteria for good tinme rel ease under
section 36 -- 18 U S.C. 3624, would obviously still be
used.

| nmean, you have good-tine release, which is the
only other way you can get out -- basically you can get
out of prison early. That was not affected by this
| egi slation. They added an incentive up to a year.

| think you ve got to wed those two together,
and | think that's the discretion that the Bureau of
Prisons has and nust have, not to create defining
categories of exclusion before they start, but you can
elimnate the good tine type criteria that the Bureau of
Prisons is famliar with, and it would appear from
Congress, Congress recogni zed that this nust be a
| ong-term program 6 to 12 nonths, that it was not easy,
and they said the commttee believes that such an
incentive is necessary to draw into treatnment many innates
who may not be willing to undergo a difficult program
ot herw se.

They recogni ze that there's an 800-percent
greater chance of a drug-addicted person comritting a

15
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future crinme, and Congress --
QUESTION:  May | ask how you would -- the
statute in your view would have neant anything different

if the word may had been repl aced by the word shall or

nmust ?

MR MEI ERHENRY: | think then, successful
conpletion. A prisoner would have said, | successfully
conpleted this program | nust be allocated up to a year,
sonme period of time off. It is aright of mne, it is a

handshake Congress made with ne, and | nust be given it,
even though | violated every criteria for good-tine
rel ease, this and this alone --

QUESTION:  What are those criteria?

MR. MElI ERHENRY: Wl |, obviously, obeying the
rules of the institution, not having contraband, you know,
t hose type of --

QUESTI ON:  Because if you had contraband you
woul d not have successfully conpleted this program

MR. MElI ERHENRY: Exactly. That's the discretion
t hat obvi ously Congress had to give to them because part
of successful conpletion of a programis to obey the rules
of the institution as well.

QUESTION:  Then it should have used shall. Then
it should have used shall .

MR. MElI ERHENRY: Well, but if you use --
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QUESTI ON: Because they could have said, you
shall release himif he successfully conpleted the
program and you say that successfully conpletion of the
program i ncl udes obeying all the rules in the institution.

MR. MElI ERHENRY: Well, maybe | m sspoke in this

sense --
QUESTION:  You certainly did.
MR MEI ERHENRY: Because those are two different
things. | nmean, successful conpletion of the program --

| et me use ny anal ogy of the classroom all right.

A student's in the classroom |It's clear the
student has power over the student in the classroom
whet her they conplete the program whether they obey,
they're in charge of grading, correct, and here the Bureau
of Prisons has that. But what the teacher does not have
control over is which students enter the school. 1In this
case, that's Congress. Congress has said, for the purpose
of incentive, everybody with a nonviolent offense has a
right to be a student and pass the course.

Now, here the Bureau of Prisons says, well, al
nonvi ol ent of fenders, yes, get to take the course, but
we' ve already said you kids in this row, you people in
this roww |, even if you successfully do everything
correctly, you don't qualify, not based on what Congress
said --
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QUESTI ON:  Yes, but supposing you had a rule
that said, but there's a category of students who woul d
normally get a gold star but if they threw an eraser at
t he teacher, they shall not get the gold star, and
supposi ng you have here a programthat said, you are
entitled to the year, but if you have taken a poke at the
war den you shall not be rel eased.

They just have a category, anybody who takes a
poke at the warden, even though he's successfully
conpl eted the program shall not get the 1-year benefit.
Wul d that categorical denial be consistent with the
statute, in your view?

MR. MEI ERHENRY: | think that is consistent,
because it is activities in the prison over which the
bureau --

QUESTION: So it isn't the nere fact that it is
a category. Your positionis that if it's a
pre-incarceration category, it's bad.

MR. MElI ERHENRY: That's correct. Congress took
care of that. It created the two categories and left the
adm nistration to the Bureau of Prisons.

The Bureau of Prisons here has created
addi tional -- nunerous additional categories. In ny
client's case, a nonviolent offender drug case with a
sent ence enhancenent for possession of a firearm They' ve
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created these categories in advance.

|"mnot arguing that the Bureau of Prisons
doesn't have discretion over its institution. That's what
the statute clearly says.

QUESTION:  And they can exercise that discretion
by creating categories as long as the categories are
directed at postincarceration conduct.

MR. MEI ERHENRY: To the activities of the
prisoner while they're in prison, not to preconviction
activities.

QUESTION: It's a very sensible and | ogi cal
theory, but what in the statute or the |legislative history
identifies that particular theory?

MR. MElI ERHENRY: Not hing specifically identifies
it that way as opposed to nmy colleague's way. To ne, it
is rational, it is sonmething that makes sense, it is
sonet hi ng that when you --

QUESTION: It's nore than that. | thought -- |
mean, come on, you're -- you'll have to give us sone text
to hang on to.

| assune that what your argunent is, is the
fam liar argunment, inclusio unius exclusio alterius, that
in fact the statute does identify one pre-incarceration
factor that will disqualify you from obtaining the year's
benefit, and that pre-incarceration factor is conviction
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of a violent crinme, and by addi ng anot her pre-
incarceration factor, namely just nerely possessing a
firearm you're contradicting the inplicit exclusion of
ot her pre-incarceration factors. |Isn't that your
argunent? You're relying --

MR. MElI ERHENRY: Wl --

QUESTION:  -- upon the fact that a violent
of fender is explicitly excluded.

MR. MElI ERHENRY: Qur argunent is clearly this is
an unanbi guous st at ute.

QUESTION:  Well now, you -- but Justice Scalia
asked you a particular question. |Is that or is that not
your argunent, and | think you --

MR. MEI ERHENRY: Well, it is ny argunent. --
what | was going to say, first we believe it's
unanbi guous, but if you get into the determ nation --

QUESTI O\ Excuse nme. Wiy is it unanbi guous?
don't understand what you nean by, it's unanbi guous.

MR. MElI ERHENRY: Wel |, because of the way they
constructed this. First of all, subsection (e) on
subst ance abuse had never been the |law of the |and until
Congress identified that this was a serious problem
kay. So they've got to enact substance abuse treatnent,
whi ch they do. They require the Bureau of Prisons to
treat 100 percent, or make avail able 100 percent al

20
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pri soners.

Then they recognize, this is a tough program
let's give an incentive. At first it was to al
prisoners, then it was -- the Senate created two
cat egories, violent and nonviol ent.

Then it canme down to substance abuse treatnent.
They added the incentive that said -- and they coul dn't
give themany tinme off up until the passage of part B,
period of custody, and they created two categories,

vi ol ent, nonviolent, and they said to the Bureau of
Prisons, as we have given you the discretion over the
years on good-tinme decisions, we give you that discretion
as well in determ ning who successfully conpletes a
treatment program but we don't want to go the next step
and make it a right of release. W want the discretion
for successfully conpleting the program

So the commobn sense readi ng appears to be, you
don't have to, you can take into other considerations, but
nothing in that step-by-step process said, Bureau of
Prisons, you nay create additional categories that
categorically exclude prisoners based on preconditions.

QUESTION: So your answer to Justice Scalia's
guestion is basically yes. |Is that correct?

MR MElI ERHENRY:  Yes.

QUESTION: |If the Bureau of Prisons had a
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categorical rule that extrenme recidivists, soneone who had
been convicted four tinmes, has been in and out of prison,
that four-tinme offenders will not be rel eased early, would
that be inperm ssibl e?

MR. MEI ERHENRY: | believe so, and |I' m assum ng
your question is nonviolent --

QUESTI ON:  Yes.

MR. MElI ERHENRY: -- for nonviolent offenses. |
think that's correct, that Congress considered that. W
may not like it, the Court may not like it. Cearly the
Bureau of Prisons doesn't like it.

QUESTION:  So -- but essentially your argunent
then comes down to the may nmeans shall. It wouldn't make
any difference if the word shall had been used, or nust,
that in this context nmay neans shall or nust.

MR. MElI ERHENRY: It would nmean that again the
door -- in this case, there is no door to the prison wall,
but it would make the difference between the natural
di scretion the Bureau of Prisons has over the activities
of the prisoners inside, as opposed to their activities
t hat occurred when they were just --

QUESTION: So your answer is no. You don't want
us to read may to be shall. You want us to read nmay to
mean may, but that the scope of the discretion only
excludes -- only includes matters other than pre-
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i ncarceration convictions, at l|least, right?

MR. MElI ERHENRY: Correct. M argunent is sinply
t hat Congress created the excluding category, and that was
a violent offense, that the BOP, having created additional
excluding -- not based on any activity in the prison,
excl uding categories, nothing in this act, |egislative
hi story, or the purpose of this, supports reducing the
nunber of prisoners available for the incentive. It is
the opposite. It was an inclusive statute.

Thank you, M. Chief Justice.

CH EF JUSTI CE REHNQUI ST:  Thank you,
M. Meierhenry.

Ms. Brinkmann, we'll hear fromyou.

ORAL ARGUMENT OF BETH S. BRI NKMANN
ON BEHALF OF THE RESPONDENTS

M5. BRINKMANN: M. Chief Justice, and may it
pl ease the Court:

The issue in this case is whether the Bureau of
Prisons perm ssibly exercised its discretion under section
3621(e)(2)(B) as reflected in its regulation and program
st at ement .

QUESTION:  Ms. Brinkmann, | take it that
di scretion was exercised in the regul ati on adopted by the
Bureau of Prisons.

M5. BRI NKMANN:  The regul ati on and program
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statenent that the Bureau of Prisons pronul gated was a
statenent of policy of how the Bureau of Prisons wll
exercise its discretion

QUESTION: | notice that in an amcus brief it's
argued that the regul ati on was pronul gated wi t hout
followi ng the notice and comment requirenments of the
Adm ni strative Procedure Act, but | gather that issue was
not devel oped bel ow and is not here.

M5. BRI NKMANN:  That's correct, Your Honor. It
wasn't raised below nor in this Court, nor did the court
bel ow address it and, in fact, our understanding is that
no court of appeals has addressed that argunent, but we do
believe, as we explain in a footnote in our brief, that it
is not subject to the notice and comment requirenent.

It could go into effect as an interim
regul ati on, because it is a statement of policy, the way
in which the Bureau of Prisons will inplenment the statute,
and then in each case there is a determ nation of whether
a particular prisoner will be granted early rel ease.

QUESTION:  Are there any other instances of
statutes -- are there any instances of statutes where the
Bureau of Prisons is explicitly authorized to nake
di stinctions and deci si ons based on preconviction conduct?

M5. BRI NKMANN:  Yes, Your Honor, many. In fact,
t he good conduct tine statute that we -- M. Meierhenry
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was discussing is in a neighboring provision. It's in
section 3624. It tal ks about the Bureau of Prisons
granting good conduct time, and there are two different
standards, and they're dependent on whether or not the

pri soner was convicted of a crinme of violence, and in fact
this program statenent also applies to that statute,

al t hough there's no discretionary determ nation, so the
crinme of violence is determ ned by the statutory
definition.

QUESTION: Wl l, do you think the bureau could
switch back and forth under that section that you just
referred to and say, although Congress said all nonviol ent
peopl e should be treated this way, we think some of these
shoul d be treated the way violent people are?

M5. BRI NKMANN:  No, Your Honor. We believe that
that is a determ nation that Congress has made.

QUESTION: Wiy isn't the sane true here, that
Congress has said nonviolent offenders shall be eligible
for this, and the Bureau of Prisons has said categorically
sonme nonvi ol ent offenders will not be eligible?

M5. BRI NKMANN: Because of the broad grant of
di scretion given the Bureau of Prisons by the express
statutory | anguage, Congress using the termmay. There's
nothing in the statutory text to suggest that the
statutory eligibility requirenments that Congress set,
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whi ch are two, conviction of a nonviolent offense and
successful conpletion of the program in any way then
elimnate the ability of the Bureau of Prisons to consider
ot her factors in making their determ nation.

QUESTI ON: Suppose the bureau says, we're not
going to release in 1 year anyone guilty of a hate crine,
violent or not, we don't |like people who commt hate
crines, could they say that?

MS. BRI NKMANN:  Yes, Your Honor. W think that
woul d be subject to an arbitrary and capricious review,
but very --

QUESTION: O offenses, you know, against the
United States Treasury. It really gets us mad. | nean,
it's one thing, you know, harm ng other private citizens,
but boy, it really gets us nad when you steal sonething
fromthe U S. Treasury, so you're not going to be eligible
for 1 year.

MS. BRI NKMANN:  Yes, Your Honor. It would be
subject to arbitrary and capricious review It's very
simlar to the situation before the Court in the case of
INS v. Yang. That was a situation involving a waiver of
deportation for persons who conmmtted --

QUESTION:  Ri ght.

M5. BRINKMANN: -- fraud at entry.

QUESTION: Wiy is a firearmuse not arbitrary
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and capricious, but -- and hate crinme, is that arbitrary
and capricious, or not? You say that's okay?

M5. BRINKMANN:  We think within the broad
expertise of the Bureau of Prisons and --

QUESTI ON:  That's okay.

M5. BRINKMANN: | f the --

QUESTION:  Treasury, stealing fromthe Treasury
is not okay. That's arbitrary and capricious. Wy?

M5. BRINKMANN. W -- | don't believe it would
be arbitrary and capricious.

QUESTION:  On.

M5. BRINKMANN: | think that --

QUESTION:  So all of those are okay.

M5. BRI NKMANN:  They very well may be, Your
Honor. They would only be subject to arbitrary and
capricious to determne if there was sone | ack of total
penal ogi cal reason for that.

QUESTION:  Well, but isn't this argunent
avai lable to just that point, that it is perfectly clear
fromthe legislative history that the object of allow ng
the 1-year reduction is to provide an incentive wthout
whi ch the drug treatnent program could not be expected to
wor K.

| gather it's a difficult thing, and there just
isn't enough i nducenment for sonmebody to force hinself
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through this unless there really is going to be a
substantial reward, and it seens odd to ne that if that is
t he object, that Congress woul d have wanted, for exanple,
to exclude the entire class of gun carriers who are
obvi ously nmuch nore dangerous gun carriers, | assune, when
they' re under the influence of drugs, fromthe inducenent
that would lead, if the statistics are correct, to a
reduction in the nunber of drug-using gun-carriers. Wy
woul d t hey exclude the inducenment fromall of these
serious categories?

M5. BRI NKMANN:  Several answers, Your Honor.
First of all, there is a significant participation in the
subst ance abuse treatnent program of those who are not
eligible for early release. Mre than one-third of the
prisoners that participate in this program --

QUESTION:  Well, that may be, but the concern of
t he Congress was that we need an i nducenent to nake our
programeffective. Wiy -- if that is their prem se, why
woul d t hey exclude such |arge categories, or entire
categories of offenders fromthat inducenent?

M5. BRI NKMANN: Congress' determ nation was that
t hey woul d give the Bureau of Prisons the authority to
grant that kind of incentive because, as M. Meierhenry
said, otherwi se the bureau --

QUESTION: Well, that's the conclusion, but in
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provi ding authority, why would they want to give the
Bureau of Prisons the authority to exclude entire
categories froman inducenent which they thought was
necessary to make the program work?

M5. BRINKMANN: The | egislative history does not
support the proposition that the incentive is necessary
for participation. Certainly it enhances participation,
but what Congress did was give that authority to the
Bureau of Prisons consistent with its repeated grant to
the Bureau of Prisons of broad authority in recognition of
t he bureau' s expertise --

QUESTI ON: Ckay.

M5. BRINKMANN: -- in penal ogical matters.

QUESTION: May | interrupt? Help ne out on the
facts, then. | had thought that there was an indication
in the legislative history that there was a distinct
di fference between the expected successful conpletion rate
wi th an inducenent and the expected, or the actual
successful conpletion rate without an inducenment. Wat am
| thinking, if it's not in the legislative history?

M5. BRI NKMANN:  There was certainly evidence
that there were State prison systens that had this type of
incentive, and it was quite effective. Congress --

QUESTI ON:  Where was the evidence? Was it
brought before the Congress?
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M5. BRINKMANN: | believe it was in sone
heari ngs, and there was sonme di scussion in sonme of the
reports concerning some -- a programin New York, for
exanpl e, but Congress did not then mandate that the Bureau
of Prisons grant early release to everyone who
successfully conpl eted the program

QUESTION:  But don't you -- can we not fairly
infer, mght we perhaps not infer, be able to infer sinply
fromthe text itself --

MS. BRI NKMANN:  No, we don't believe --

QUESTION:  -- that Congress thought the
i nducenent was inportant, and if it thought the inducenent
was i nmportant, why would it want to preclude the
i nducenment fromworking in whole categories |ike this?

M5. BRINKMANN: It wanted to give the Bureau of
Prisons the authority to decide --

QUESTION: But that -- with respect, | don't
think that goes to ny question. M question is, why would
it want to allow the Bureau of Prisons to elimnate this
i nducenent entirely?

MS. BRI NKMANN:  The Bureau of Prisons has not
elimnated the i nducenent entirely --

QUESTION:  For the categories -- for the
cat egori es.

M5. BRINKMANN: -- only for certain categories.
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For the very reason that Congress repeatedly del egates
authority to the Bureau of Prisons in these matters.
Cat egori zing prisoners is the bread and butter of the
Bureau of Prisons. They do it all the tinme.

QUESTION:  So you're saying we've got to | ook
beyond this statute to the fact that there is a whole
uni verse of statutes in which the Bureau of Prisons is
given quite extraordi nary discretionary powers.

M5. BRINKMANN:  We point to that to support the
clear text of the statute. The statute does not mandate
early release for any prisoner.

QUESTION:  No, but the clear text just talks
about discretion. The question is, what is the category
of discretion in which it can operate.

You enphasi ze the expertise of the Bureau of
Prisons, which it does seemto ne is terribly inportant.
They' re experts on how well the prisoners have done in
prison, but are they experts in classifying which people
shoul d be eligible for this offense?

Wiy are they experts in saying, for exanple,
hate crinmes shoul d be excluded but heroin possession m ght
not, or sonmething like that? Wy are they experts in
that? They don't even -- the whole notion of abolishing
par ol e suggested that the prison expertise is just about
what happens in prison, not what happened before.
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M5. BRI NKMANN:  Your Honor, we woul d di sagree
with that. The Bureau of Prisons has expertise on a daily
basi s of categorizing prisoners, for exanple, for security
classifications. The first thing that happens to a
pri soner when they are placed in the custody of the Bureau
of Prisons is a determ nation of what kind of housing that
person should be in. The main part of that determ nation
is their crimnal history, their past conduct --

QUESTION: But that all applies to the
conditions of his confinenent while he's there. Do they
have any expertise in determ ning recidivismand nmaki ng
j udgnment s accordi ngly?

M5. BRI NKMANN:  Absol utely, Your Honor. They
make deci si ons about --

QUESTI ON:  What are the statutes which all ow
themto do that?

M5. BRI NKMANN:  They make deci si ons about
furlough. That's granted authority to them by Congress,
about the good conduct rel ease, about placenent in
comunity correction centers.

QUESTI ON:  But those are things that happen
in -- good conduct release determ nes the conduct in
prison. The furl oughs depends on conduct in prison.

M5. BRI NKMANN:  Your Honor, also it depends on
the crimnal history of the individual, as does placenent
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in a conmunity correction facility.

We woul d al so point out that the statutory text
granting this authority does not have any restrictions on
other factors that the Bureau of Prisons consider and, as
| nmentioned before, it's very analogous in that respect to
INS v. Yang, where the Court recogni zed that although
Congress had provided a statute that all owed the Attorney
Ceneral to grant a deportation waiver to an alien who had
commtted entry fraud, that that nonethel ess still allowed
the Attorney Ceneral to take into account circunstances
surrounding the fraud in exercising their discretion
whet her or not to grant that waiver, and that's
particularly the situation here.

QUESTION: So it would be perm ssibl e,
suppose, for the Bureau of Prisons to decide that any
person who entered the country illegally would be
ineligible for this program

M5. BRI NKMANN:  Subject to arbitrary and
capricious review.

QUESTION:  Well, it wouldn't be arbitrary. They
j ust have experience that these people tend to be
recidivists, or sonething like that.

M5. BRI NKMANN:  Yes, Your Honor, and all this
does is elimnate one incentive to the program As |
mentioned, there is substantial participation without it,
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and the Bureau of Prisons in its exercise of its expertise
and broad authority has al so i npl enented other incentives
t hrough regul ation for the program

QUESTION:  Ms. Brinkmann, may | ask how t he
Bureau of Prisons inplenents this with respect to
possessi on of drug offenders who do not carry firearns?
|s that al so categorical? That is, does everyone who
commts a nonviolent offense without using a gun, who
successfully conpletes the program do they as a category
get a reduction?

M5. BRI NKMANN:  Yes. Any prisoner who
successfully conpletes the programis granted -- and is
convicted of a nonviolent offense is granted early
release. It may not be the full 12 nonths.

QUESTION: How is that? You' ve just answered ny
first inquiry about, it's discretion both ways, exercises
di scretion to have categories of inclusion, exclusion. |If
you fit that category you get released, so it's not that
they're doing it case-by-case for people who comm t
nonvi ol ent of fenses w thout guns, but categorically for
t he ot her.

M5. BRI NKMANN:  Your Honor, it is case-by-case.
Except, it's incorporated in this categorica
determ nati on of successful conpletion of the program
That i ncorporates any type of infractions, disciplinary
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probl ens --

QUESTI ON:  Yes, but we passed that hurdle.
Everyone --

M5. BRINKMANN: After all of that is conpleted,
yes, that is when early release is granted. It nmay not be
up to 12 nonths, because in the exercise of discretion the
Bureau of Prisons tenpers the anount of early rel ease,
dependi ng on the conpletion of the program

For exanple, if a prisoner is sent to the
comunity corrections facility the bureau ensures that
they conplete the 6-nonth transitional drug abuse program
there, and that may cut into their year of early rel ease.
They may end up only getting 6 nonths of early rel ease,
for exanpl e.

QUESTION: Let's take the case of a nonviol ent
of f ender who does not conme within the bureau's regul ation
as the gun, and so forth. Do all of them get sone form of
early rel ease, even though it's not the full 12 nonths?

M5. BRINKMANN: | f they successfully conplete
the program vyes, Your Honor. There are other categories,
of course, as we point out in the brief, that are
categorically denied early release, and for simlar
reasons in the expertise of the Bureau of Prisons has
determ ned that they pose a greater threat to the
community when they're rel eased, prisoners with prior
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convictions for serious crines such as hom ci de,
aggravat ed rape and assault, and al so prisoners whose
current offense involves sexual abuse of children. Those
are al so categorical determnations, and it is consist --

QUESTION:  And they are regarded as nonvi ol ent
of f enses?

M5. BRINKMANN: I n sonme instances they may be,
Your Honor, and the Bureau of Prisons has set forth this
regulation in order to further its purpose of consistency
and even- handedness in applying this program and to give
fair notice to prisoners.

|'"d also like to enphasize that | ooking at the
prior convictions and circunstances surroundi ng an
of fense, it's reasonabl e when predicting and | ooki ng at
the threat to the danger of the community, because in fact
that is all conduct that occurs in the conmunity.

One can say it's nore rational, perhaps, to |ook
at a prisoner's use of a gun when they were in a comunity
when deci di ng what their conduct nmay be when they return
to the cormmunity as a postinfraction during their term--

QUESTION:  The difficulty with that argument,
that assum ng that the incentive does increase the success
rate of the schene, the Bureau of Prisons argunent seens
to say, we would rather have gun-carriers using drugs
rel eased a year |later than former gun-carriers not using
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drugs rel eased a year earlier, and that doesn't seemquite
so rational

M5. BRINKMANN: We think that's precisely the
type of expertise, though, that Congress relies on the
Bureau of Prisons to bring to this type of deci sion.
That's why Congress did not --

QUESTION:  No, but the way | just stated it, it
seens irrational, and are you saying that the Bureau of
Prisons has a reason to say that ny factual assunptions
just don't operate, that in fact the gun-carriers just do
not seemto be subject to this inducenent and therefore
it's better not even to get into the question of early
rel ease? 1|s that their reason?

M5. BRINKMANN:  Their theory, as they set forth
in the program statenent, is that the use of a gun in the
course of a drug transaction increases the |ikelihood of
use of force and violence, and for that reason granting
early release is not appropriate. The full deterrent
effect of serving the entire sentence is sonething that
the Bureau of Prisons has determined is appropriate in
t hose types of cases.

QUESTION:  Ms. Brinkmann, can | go back to one
of your responses to the Chief Justice? Wen he pressed
you on the question of previous convictions for violent
crinmes for -- you nentioned sone specific crines, and he
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asked, are they nonviolent crinmes, and you said in sone
i nstances they are, but in sone instances -- or in sone
i nstances they aren't, you said. But in sone instances
t hey are.

M5. BRI NKMANN:  Yes.

QUESTION:  And | assune that if we read the may,
or nore precisely if we read the excluded category of
violent, of persons in prison for a violent offense as
bei ng exclusive, so that the Bureau of Prisons cannot add
to that category, the result, | gather, would be that you
coul d have sonebody who happens to be in this tinme for a
nonvi ol ent offense, but who was convicted five tines
before of the nobst heinous, violent offenses, including
nmur der, and that person would have to be rel eased.

M5. BRI NKMANN:  Precisely, Your Honor. |It's the
situation where the instant offense is a conviction for
noney | aundering of the hit man who has nany, perhaps even
a series of convictions, whether in the Federal or the
State system That's exactly the type of categories that
t he Bureau of Prisons |ooked to in deciding to exercise
its discretion --

QUESTION: So it's quite plausible that when
Congress was enacting this thing, that one thing was
obvi ous, we don't want soneone --

M5. BRI NKMANN:  Yes.
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QUESTION: -- who's in there for a violent
of fense to get out a year early, and there nay be sone
ot her categories, too. W don't want to trouble to |ist
all of them We'Ill |eave the rest to the Bureau of
Pri sons. You're asserting that that's what they did.

M5. BRI NKMANN:  Absol utely, Your Honor, and that
is totally supported by the text, because of the point |
t hi nk Your Honor and some of the other menbers of the
Court made, when you | ook at the | anguage of the
nei ghboring statute using the word shall to mandate the
provi sion of the substance abuse treatnent program The
Bureau of Prisons does not have discretion to not nmake
avai |l abl e the substance abuse programto prisoners who are
eligible, and the termnology in the statute for that is
sonmeone who --

QUESTION: That's not the point. | nean, we're
all agreed that it has discretion. The issue is not
whet her it has discretion or not. It's really -- it isn't
the may that's the issue here. The issue is whether that
ot her provision, nanely the disqualification of non -- of
violent offenders is meant to be exclusive. That's really
t he crucial provision here.

M5. BRINKMANN:  And we believe it's clearly not,
Your Honor. That sets a statutory eligibility
requi renent, a threshold, but there's no indication that
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then the Congress intended to inpose restriction on
factors that may be related to that eligibility.

QUESTION: Do we give the bureau chevron
deference on that question as to whether that provision
was neant to be exclusive or not?

MS. BRI NKMANN:  Yes, we believe so, Your Honor,
and we believe that it's regulation here is a
authoritative statement of its inplenentation of the
stat ut e.

QUESTION:  May | ask about the regulation? The
whol e regulation isn't quoted in your brief, but the part
that you have quoted on page 4 refers to the offense for
which -- the current offense is a felony, b) that involved
the carrying and so forth of a gun, so the regulation
we're fighting about in this case is one that speaks only
to the current offense.

MS. BRINKMANN:  That's correct, Your Honor.

QUESTION:  Then is there another regulation that
di squal i fi es peopl e because of their recidivismcharacter?

MS. BRI NKMANN:  Yes, Your Honor. Petitioner had
actually provided the full regulation in their brief.

It's in the blue brief, the appendi x, begi nning on page 3,
and --

QUESTION: 3 of the appendi x?

M5. BRI NKMANN:  Yes, and carrying over to
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page -- well, page 3, you have to see that (a)(1l) explains
that in the exercise of discretion the Director of the
Federal Bureau of Prisons is deem ng certain categories of
inmates not eligible for the early release. The first one
is INS detainees, then we go on to pretrial inmates,
contractual boarders, all of which are ineligible for
reasons that are clear to the Bureau of Prisons in their
expertise of the managenent of prisons.

Subpar agraph (4) tal ks about i nmates who have a
prior felony or m sdeneanor conviction for hom cide,
forci bl e rape, robbery, or aggravated assault, or child
sexual abuse offenses. The next category has to do with
pri soners who are ineligible for the community-based
corrections program Then we get down to subcategory (6),
whi ch tal ks about inmates whose current offense is a
felony, and then there are four subcategories of those,
one being the subcategory at issue here, a felony that
i nvol ved the carrying, possession, or use of a firearmor
ot her danger ous weapon.

One of those other categories are offenses that
are felony -- that involve sexual abuse comm tted agai nst
children. The other two have to do with the actual
attenpt or threatened use of physical force. The other is
a felony that by its nature or conduct presents a serious
potential risk of physical force against that person or
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property.

QUESTION: Whul d that be a violent offense?
Probably not, | guess, huh?

M5. BRI NKMANN:  One of the reasons that the
Bureau of Prisons set forth these was to ensure that it
had exercised its discretion in a regulatory manner
because of problens that had arisen with inconsistent
statutory interpretations by the | ower Federal courts,
whi ch create inordinate problens for the Bureau of Prisons
because of the -- not only that they have personnel in
different areas of the country inplenenting different
standards, but also prisoners are frequently transferred
between different circuits.

So they set forth -- and as pointed out, sone of
t hese of fenses could al so be covered under the violent
of fense category, but they wanted to set forth, out of
fairness to prisoners also, notice beforehand, and al so
for the even-handed adm nistration of the incentive.

QUESTION: One argunent that's made is, because
a couple of circuits said the bureau was wong initially
when it typed people who carried guns in connection with
possessi on of fenses, drug possession of fenses, typed them
violent and then said the -- and then the prison
responded, Bureau of Prisons responded by saying, we're
not -- no longer categorizing themas violent offenders,
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we' re exercising our discretion to exclude them

That coul d be characterized as trying to do an
end run around the court of appeals decisions that said,
these crimes are not crinmes of violence.

M5. BRI NKMANN:  Your Honor, we do believe that
the Bureau of Prisons' initial regulation actually was a
perm ssible regulation. They ran into problens in sone
circuits because the courts -- because of their reference
to 924(c). The court then held that they, the Bureau of
Prisons, could not | ook to anything beyond the el enents of
the offense. That was really the problemthere.

So the Bureau of Prisons cane back and deci ded
to, as a matter of discretion, exercise that authority and
make clear. W don't think there's anything inpermssible
about that. |In fact, it's consistent with
wel | -established adm nistrative |law principles that a
agency's hands cannot be tied because of the inartful
drafting of a prior regulation.

QUESTION:  You're saying end runs --

QUESTION:  Ms. Brinkmann, if you'll go back to
section 6 of appendix 4 of the petitioner's brief it says,
sets forth four categories, has an el enent, the actua
attenpted or threatened use of physical force against the
person or property of another, involve the carrying,
possessi on, or use of firearm or other dangerous weapons

43



© 00 N oo o B~ W N P

N NN N NN R R R R R R R R R R
gag A W N P O © 0o N oo 0o M W N+ O

or explosives, c) that by nature conduct presents a
serious potential risk. Wat isn't included, other than
enbezzl ement and fal se tax returns?

M5. BRI NKMANN:  Any ki nd of drug offenses, Your
Honor, that don't involve the use or carrying of a
firearm certainly, and all kinds -- | nean, this doesn't
just have to be drug-rel ated offenses.

| can tell you, there's a substanti al
partici pation, Your Honor. The Bureau of Prisons inforned
me that currently there are approximately 16,800 prisoners
participating in the programat one of -- either on the
wait list, in the residential program or in the
transitional programcurrently, and --

QUESTION:  Who are eligible?

MS. BRI NKMANN:  No, Your Honor. 30 percent --

QUESTION:  Well, but that's not responsive, is
it?

MS. BRI NKMANN:  But Your Honor, at |east
one-third of those prisoners are not eligible for early
rel ease. The real incentive in this program Your Honor,
is alife change, and that in fact --

QUESTION:  But then you're saying the
congressional -- Congress was wong in providing an
incentive.

M5. BRI NKMANN:  No, Your Honor.
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QUESTION: It wasn't needed.

MS. BRI NKMANN:  No, Your Honor, it is an
incentive. |It's a useful tool for the Bureau of Prisons
to use in inplenenting the drug abuse program and, as |
nmenti oned before, the Bureau of Prisons has, in fact, by
regul ati on pronul gated other incentives having to do with
the prisoner being able to obtain the maximumtinme in a
community correction facility. There are financial
incentives for conpletion of the various phases of the
program

So that is the Bureau of Prisons inplenenting
the programand fulfilling the mandate that they make
avai l able this programto any prisoner who has a substance
abuse program and wants to participate in it.

QUESTION: May | just ask, the 16,800 is a |l arge
nunber, but conpared to how many people in prison?

M5. BRI NKMANN:  Approxi mately 130 to 140,000 --

QUESTI ON: About 10 percent, then.

M5. BRINKMANN: -- is the current popul ation.

QUESTION:  But how many are eligible as
nonvi ol ent of fenders, of that total nunber?

M5. BRI NKMANN:  Qut of the 130 to 140 --

QUESTION:  Yes. How nany are there because of
nonvi ol ent of fenses and therefore eligible for this
pr ogr anf?
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M5. BRINKMANN: | don't have that information.
that was not ascertainable, and | al so nust say, Your
Honor, out of that nunmber you'd have to winnow it down to
the prisoners who are actually statutorily eligible under
(e)(1), which neans a prisoner who has a docunented
subst ance abuse program and who are willing to participate
in this very rigorous program

QUESTION: Cdarify one thing for me. You don't
have to be not -- nonviolent is only for eligibility for
the 1-year shortening of the sentence, but even a person
guilty of a violent offense is eligible for the program
aren't they?

MS. BRINKMANN:  That's correct, Your Honor.

QUESTI ON:  Yes.

M5. BRINKMANN:  And they're also eligible for
the other incentives that the Bureau of Prisons provides.

QUESTION: But to get either in the program or
the 1 year, you would have to have a history of drug
abuse, so | -- is that --

M5. BRINKMANN: Yes, to be able to get into the
program that's correct.

QUESTION: So | guess if you were unfortunate
enough not to have a history of drug abuse, you can't get
that 1 year.

M5. BRINKMANN:  That's true, Your Honor.
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QUESTION:  That's sort of tough, isn't it?

M5. BRI NKMANN: That was Congress
determ nati on, because --

QUESTION: | guess a lot of prisoners are trying
to show they had a history of drug abuse, right?

(Laughter.)

M5. BRI NKMANN: The bureau -- unfortunately,
there is a very high percentage of Federal prisoners that
do have problens, but again it goes back to the
determ nation that Congress wanted to provi de the Bureau
of Prisons with this authority that it could grant this
early release. The Bureau of Prisons does not have any
authority or discretion without this statutory provision
to grant anyone early rel ease.

|f there's nothing further, Your Honor.

QUESTI O\ Thank you, Ms. Brinkmann.

M. Meierhenry, you have 4 m nutes remnaining.

REBUTTAL ARGUVENT OF MARK MElI ERHENRY
ON BEHALF OF THE PETI TI ONER

MR. MElI ERHENRY: Thank you, M. Chief Justice.

QUESTI ON: Counsel, | assune under your argumnent
t hat we would have to strike down subsection 4 of the
regul ation, which applies to i nnates who have a prior
fel ony or m sdeneanor.

MR MEI ERHENRY: Yes, Your Honor, | think that's
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correct.

To answer statistically, and ny source is the
website of the Bureau of Prisons, there -- as of August of
2000 there were 63,621 inmates, or 56.9 percent of all the
inmates in Federal prison were there for drug-rel ated
charges. The Bureau of Prisons also shows on their
website that 2,633 people in 1999 got the incentive.

QUESTION:  Could I ask you about your response
to Justice Kennedy? | suppose you could have a theory
that the only thing that's explicitly excluded is an
addi tional disqualification based upon the offense for
whi ch you' re sentenced, because use of a gun involves the
very offense for which he's serving, right?

You don't have to carry the burden of saying
that recidivismor a prior violent crime can't be taken
into account, because that is not the condition that
Congress has set forth. The only condition Congress spoke
to was the very offense for which you' re sentenced.

MR. MEI ERHENRY: Correct, as a convicted person,
and maybe ny definition isn't quite right, but | mean,
when you -- even when you get the chevron, the gap here,
there is no gap. Congress didn't create a gap.
Nonvi ol ent, convicted person.

VWhat they left the discretion to is the
treatment or the actions of the prisoners, and those
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judgnments within -- once he was prisoner. | nean, the
section where --

QUESTION:  Well, but Justice Scalia' s question
woul d push it further than that and say it also, as |
understood it, would | eave discretion to acts conmtted
| ong before you were sentenced this tine.

MR. MElI ERHENRY: And | don't -- Congress did not
address that. Congress did not address that.

QUESTION:. Wwell, even if --

QUESTION: Well, if Congress didn't address it,
why doesn't it fall within the -- | nmean, it doesn't
really affect your case, it but affects the argunent
perhaps. Wy doesn't that thing fall within the bureau's
di scretion?

MR. MElI ERHENRY: Because Congress, in creating
the incentive --

QUESTION:  Way do you want to hold that ground?

QUESTION:  You should -- it seenms to nme your
position is, subparagraph (6) would have to go entirely,
not just (6)(b), but subparagraph (4) would not have to go
under that theory.

QUESTION:  Ri ght.

MR. MEI ERHENRY: | think one of the questions
asked by one of the menbers of the bench in the
INS v. Yang that ny coll eague brought up, sone 4 years
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ago, she was asked about the authority of the Attorney
Ceneral, and the question was, it's a |onger question, but
the last part was, would it be within her, the Attorney
Ceneral's discretion to say, | will never exercise ny
di scretion in favor of a waiver, and Ms. Brinkmann
answer ed, yes, Your Honor, we believe it would be.

In the opinion, joined by all of you, it said,
it could be argued that if the Attorney General detern ned
that any entry, fraud or m srepresentation, no matter how
m nor, no matter what the attendant circunstances, would
cause her to wi thhold waiver, she would be exercising --
she woul d not be exercising the conferred discretion at
all, but would be making a nullity of the statute. That's
my argunent. The BOP is making a nullity of the
i ncentive.

QUESTION: W didn't say that argunent was

right.
MR MEI ERHENRY: | understand that --
QUESTION: W just said it could be argued,
right?
MR MEIERHENRY: but | think it summarized --
QUESTION:  And you're proving that it can be
ar gued.

(Laughter.)
MR. MElI ERHENRY: Your Honors, we woul d ask the
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Court to overrule the Eighth Crcuit Court of Appeals and
find that the discretion that the BOP has is attendant to
Wi t hi n-the-prison and not preconviction activities.

Thank you.

CH EF JUSTI CE REHNQUI ST:  Thank you,
M. Meierhenry. The case is submtted.

(Wher eupon, at 10:59 a.m, the case in the

above-entitled matter was submtted.)
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