© 00 N oo o B~ w N P

N NN N NN R R R R R R R R R
gag A W N P O © 0o N oo 0o M W N+ O

I N THE SUPREME COURT OF THE UNI TED STATES

DONALD SAUCI ER,
Petitioner

V. . No. 99-1977

ELLIOT M KATZ AND
| N DEFENSE OF ANI MALS

Washi ngton, D.C.
Tuesday, March 20, 2001
The above-entitled matter came on for oral
argunent before the Suprene Court of the United States at

10: 14 a. m

APPEARANCES:

PAUL D. CLEMENT, ESQ , Deputy Solicitor Ceneral,
Department of Justice, Washington, D.C.; on behalf of
the Petitioner.

JOHN K. BOYD, ESQ, San Francisco, California; on behalf

of the Respondents.

1

ALDERSON REPORTI NG COMPANY, | NC.
1111 FOURTEENTH STREET, N W
SUl TE 400
WASHI NGTON, D. C. 20005
(202) 289- 2260
(800) FOR DEPO



© 00 N oo o B~ w N P

N NN N NN R R R R R R R R R
gag A W N P O © 0o N oo 0o M W N+ O

CONTENTS

ORAL ARGUMENT OF
PAUL D. CLEMENT, ESQ

On behal f of Petitioner
ORAL ARGUMENT OF
JOHN K. BOYD, ESQ

On behal f of Respondents
REBUTTAL ARGUVMENT OF
PAUL D. CLEMENT, ESQ

On behal f of Respondents

2

ALDERSON REPORTI NG COMPANY, | NC.
1111 FOURTEENTH STREET, N W
SUl TE 400
WASHI NGTON, D. C. 20005
(202) 289- 2260
(800) FOR DEPO

PAGE

26

50



© 00 N oo o B~ w N P

N NN N NN R R R R R R R R R
gag A W N P O © 0o N oo 0o M W N+ O

PROCEEDI NGS
(10: 14 a.m)
CHI EF JUSTI CE REHNQUI ST: W' |1 hear argunent
now i n nunber 99-1977. Sauci er agai nst Katz.
M. C enent.
ORAL ARGUMENT OF PAUL D. CLEMENT
ON BEHALF OF THE PETI TI ONER
MR. CLEMENT: M. Chief Justice, and may it

pl ease the Court:

Qualified imunity has an inportant role to play

in Fourth Amendnment unreasonable force cases just as it
does in Fourth Amendnment unreasonabl e search cases and in
ot her constitutional contexts. The decision bel ow
effectively nerged the qualified inmunity and Fourth
Amendnment tests in the case of unreasonable force cases.
The court reasoned that because both tests are framed in
ternms of objective reasonabl eness, the qualified i nmunity
test had nothing to add to the underlying Fourth Anendnent
test. This Court rejected a virtually indistinguishable
line of reasoning in Anderson against Creighton and with
good reason.

The Fourth Amendnment and qualified imunity
tests are distinct and serve different purposes. The
Fourth Amendnent test governs primary conduct. It |ooks
at the force used and asks whether that force was
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reasonable. The qualified imunity test by contrast | ooks
at the preexisting |aw and asks whet her that preexisting

| aw woul d have put a reasonable officer on notice that his
or her conduct was unlawful. Qualified immunity thus
recogni zes that even conpetent officers will nmake
reasonabl e m stakes and governnment officials should not be
hel d personally |iable when they nake reasonabl e judgnent
calls just because their judgnent turns out to be

m st aken.

QUESTION:  Could you tell nme how the test works?
| take it qualified inmmunity is presented initially to the
trial judge as a basis for dism ssing and then if he
rules, is the jury also instructed about qualified
i mmunity?

MR. CLEMENT: Well in nmany cases, once the case
is -- the issue of qualified immunity is brought before
the judge, the judge can rule on whether there's a
qualified imunity protection in the case and there'll be
no i ssue that needs to go to the jury in that case.

QUESTI O\ Now suppose he overrul es the
qualified imunity defense, does the jury then determ ne
both qualified immunity and, in this case, whether or not
the force was reasonabl e?

MR. CLEMENT: It would depend on the
ci rcunst ances of the case. |In some cases, the judge may
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want to try to isolate the factual issues that are at
stake in the qualified imunity context and just have the
jury focusing on those factual situations.

QUESTION: In other words, a bifurcated trial.

MR. CLEMENT: Well that may actually end up
being the only issue that jury really needs to focus on.
If I could give you an exanple, in a recent Tenth Circuit
case called Cruz against City of Larame, the Tenth
Circuit decided that the use of a hog-tie restraint was
unr easonabl e when used with an indivi dual who exhibited
signs of dimnished capacity. |In that sane opinion, they
reserved the question about whether that restraint was
unr easonabl e when used on an individual who did not
exhi bit signs of dimnished capacity.

QUESTION: | nean the reason |I'masking is that,
if the jury hears both questions, | want to know what the
i nstructions sound |ike, and whether or not the jury can
make this distinction.

MR. CLEMENT: In many cases, | think the jury
will not really, if there's no liability -- I"'msorry, if
there's no issue about injunctive relief, it nmay just be a
situation where the court can sinply decide what the
clearly-established law is and instruct the jury on that
clearly-established |aw and then the jury can nmake its
determ nati on
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To pick up the exanple fromthe Tenth Circuit
case, if in a subsequent decision, the Tenth Circuit
extended its rule and applied the rule to all individuals,
saying the hog-tie restraint is never reasonable, | think
because the court had previously expressly reserved the
guestion of whether the hog-tie restraint was reasonabl e
when applied to an individual who did not exhibit signs of
di m ni shed capacity. |In that case, the issue for the jury
woul d be whether or not the individual who was arrested
exhi bited signs of dimnished capacity and that woul d
really be the only issue the jury needed to deci de because
if the individual had exhibited signs of dimnished
capacity, under the court's prior decision in Cruz, that
-- that conduct would be not only unlawful but clearly
establ i shed.

On the other hand, if the jury decided that the
i ndi vi dual had not exhibited signs of dimnished capacity,
then in that instance, although the conduct was unl awful ,
by virtue of this hypothetical second decision, the
conduct would not be clearly established and there'd be no
liability in that situation.

QUESTION: So you're saying the only situation
in which the two increase in effect will be exactly the
sanme, is the situation in which the general standard has,
by course of judicial decision, been reduced down to a
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ki nd of pinpoint specific rule for certain cases, e.g.,
hog-tie cases. And in the case in which inmnity is
clainmed, the facts in that case are precisely duplicative
of the facts, which have been found to result in this
pinpoint rule. That's the only |I case, | take it on your
view, in which the two increase will, in effect, reach
precisely the sane result necessarily.

MR. CLEMENT: | disagree. | think that in
Ander son agai nst Creighton itself, this Court noted that
there's not a requirenent that the previous case | aw be on
all four --

QUESTION: Oh, I'mnot saying that there is a
requi renent, but I'msaying that, if in fact the previous
case | aw has got to the pinpoint stage and the facts

cl aimed by way of defense precisely fall wthin that

pi npoint, then the two increase will not be different, but
that's the only case | take in which that will be true on
your Vi ew.

MR. CLEMENT: |I'mnot sure if that's the only
case where that's going to be true. | think there other

cases where the preexisting |aw, although not show ng the
way W th pinpoint accuracy, it still provides the officers
with sufficiently clear notice that there's no real rule
for qualified immnity in those particul ar cases.
QUESTION:. M. Cdenent, it mght help if you
7
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gave us, what would be the -- suppose the judge thinks, I
don't want to decide the qualified inmunity myself because
| think there's sonme fact questions involved about what
happened here. So let's take this very case and the judge
wants to charge the jury so they'll understand the

di fference between excessive force that violates the
Fourth Amendnent and qualified imunity. How would the
judge charge in this very case?

MR. CLEMENT: | think the judge in this case
woul d charge by using the | anguage fromthis Court's
previous qualified inmunity opinions, |anguage from cases
like Mall ey and Hunter agai nst Bryant and woul d charge the
jury with finding -- in order to find liability in this
case, the jury would have to find that the individua
of ficer exhibited -- either was plainly inconpetent or
exerci sed judgnent that was outside the range of
prof essional judgnment. |'mnot sure it would really be
necessary in a case where the only issue is liability to
really direct the court's attention a great deal to the
liability standard because that issue's going to
effectively drop out of the case.

To be sure, the jury nmay need to be instructed
on what the relevant | aw of excessive force is, but once
that instruction is put in place as sort a background
instruction then the real question that the jury needs to
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focus on is the question of whether or not the officer's
conduct was so unreasonable that it put it outside the
range of professional --

QUESTION:  But the whole thing is going to be
submtted to the jury at one time | take it in a series of
instruction. Now you say, ordinarily the -- sonething
wWill drop out of the liability phase, but | didn't quite
follow that.

MR. CLEMENT: Al | neant by that is that since
there will be no liability inposed in the ordinary case

wi thout a finding that the officer's not entitled to

qualified imunity, it'll be the qualified imunity
guestion that will really be the ultimte focus of the
jury's attention because that'll determ ne whether or not

they find sufficient cause to award damages.

QUESTION: But if -- then the jury, if a jury
decides that there is not qualified imunity then they
have to go further, do they not?

MR. CLEMENT: | don't believe so. No, I'msorry
you're right. |If they do find that there's not qualified
i munity because the conduct was clearly established. |
don't know that they really need to go further because
that perforce will already incorporate the underlying
Fourth Amendnent test.

QUESTION:  But that is what Justice G nsburg was
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asking and what | was asking. |'mnot sure how the jury
di stingui shes between these two tests and you seemto be
telling us they don't have to and that seens to be

i nconsistent with your position that there are two tests.

MR. CLEMENT: No, all I"'msaying is that in the
ordi nary case --

QUESTION: That's the trouble I'm having and |
think was at the root of Justice G nsburg' s question as
wel | .

MR. CLEMENT: |I'msorry. | think -- perhaps ny
focusing on the cases that go to the jury, we're obscuring
the fact that the real virtue of qualified immunity is in
many of these cases, even under the plaintiff's versions
of events, the conduct will not be so clearly
unconstitutional by virtue of higher precedent that the
court can just end there.

And after all, as this Court enphasized in
Har| ow agai nst Fitzgerald and subsequent cases, the
qualified imunity is not just an imunity fromliability,
but it protects the officers fromthe chilling effect of
t he i nconveni ence of having to stand trial in those
situations where prior decisions have not clearly marked
t he individual's conduct as being unl awful .

QUESTION: M. Cdenent, in those situations
where there are factual controversies, both questions wll
10
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have to be submtted to the jury, won't they? | nean
let's say in the present case, if there's a dispute as to
whet her nore force was used than was necessary, the jury
woul d have to determ ne whether nore force was used than
was necessary. And then the jury would al so be asked, if
that is the case, was that use of excessive force so
obvious? Wuld it have been so obvious to a reasonable
officer that this officer does not enjoy the qualified
immunity that our cases provide? Wuldn't both gquestions
have to go the jury?

MR. CLEMENT: | think both questions certainly
could go to the jury. It just seens to nme that the second
guestion actually entails the answer to the first. So if
the jury's instructed and finds that the officer's conduct
was SO excessive as to put it outside the range of the
conduct of a reasonable officer under the circunstances it
woul d necessarily entail a finding in liability.

And because by hypothesis |I'mtal king about a
case where all the individual plaintiff seeks is nonetary
damages, the court may well have a forumthat asks the
court -- the jury to find the liability -- I"msorry, the
constitutional issue.

QUESTION: | see what you nean. You really
don't have to determ ne the question of whether it
vi ol ated the Fourth Amendnent so |ong as you detern ne
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that, even it did, this didn't go beyond what a reasonabl e
of ficer m ght have thought was okay.

MR. CLEMENT: That's right. Nothing will turn
on the underlying constitutional issue because it's --

QUESTI ON:  Justice Scalia my see what you nean,
but 1'mnot sure | do. Tell ne how the judge charges the
jury with respect -- does he tell the jury, first go to
qualified imunity or first go to constitutional
viol ation?

MR. CLEMENT: | guess what |I'menvisioning is
that the jury would first be instructed on what the lawis
of excessive force based largely on this Court's decision
i n Graham agai nst Connor. Then at the end of the
instructions, the Court would focus in on what it is the
jury needs to find in order to find liability and inpose
liability on the officer.

QUESTION:  Can you give ny just a quick sanple
instruction rather than this kind of theoretical
descri ption?

MR. CLEMENT: Sure. | think the instruction, I
mean the instruction that the Governnent typically uses in
these cases or typically offers in these cases, is based
on this Court's decision in Malley and Hunter agai nst
Bryant and it asks the jury whether or not the officer's
conduct was such that it was plainly inconpetent under the
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ci rcunst ances and the use of force was outside the range
of professional and conpetent judgnent. And then the jury
-- that's the question that jury ultimtely focuses on.

QUESTION: And that's the Fourth Anendnment
guestion?

MR. CLEMENT: No, that's the qualified immunity
guestion because that's what nmakes the difference between
whether the jury in a specific case inposes damages or
doesn't inpose damages.

QUESTION: Tell ne then, what is the difference
bet ween the Fourth Anendment question and the qualified
i mmunity question?

MR CLEMENT: The difference is -- well there's
a couple of ways of expressing it, one way to express it
is that the Fourth Anendnment test |ooks only at the
conduct and asks whether the force used was unreasonabl e.
The qualified immnity test takes a broader | ook at what
the preexisting | aw was and asks whether the officer was
on notice that his or conduct violated clearly-established
I aw.

Anot her way of |ooking at is that the question
inthe first case is sinply, |ooking at what the officer
did, was what the officer did reasonabl e?

QUESTION:  Let nme ask, in the context of this
very case, the officer sought summary judgnment on the
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qualified imunity issue. Right?

MR CLEMENT: That's correct.

QUESTION: Before it had ever gone to trial, to
ajury?

MR CLEMENT: That's correct.

QUESTION:  And the Court denied it.

MR CLEMENT: That's also correct.

QUESTION: So in this case, then did that
guestion go to the jury, the qualified imunity issue?

MR. CLEMENT: No, | nean -- and | think that
raises two inportant points. First of all, this issue of
what issue goes to the jury and how does the underlying
Fourth Amendnent issue interact with the qualified
immunity instruction is not unique to the context of
excessive force clains. The same issues are raised by the
probabl e cause and exigent circunmstances issues --

QUESTION:  But, just tell me, what went to the
jury?

MR. CLEMENT: Not hi ng.

QUESTION:  In this case?

MR. CLEMENT: Nothing went to the jury, which is
t he second point, which is this would be a particularly
poor vehicle --

QUESTION: Al right. Your point is -- excuse
me, your point | take it is that in your viewthe trial
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j udge shoul d have granted summary judgnent to the officer,
is that it?

MR. CLEMENT: That's exactly right.

QUESTION:  And so we don't get beyond all these
other things. |In your view the error was in denying
sumary judgnent on qualified i munity?

MR. CLEMENT: That's exactly right.

QUESTION:  Now was there a factual conponent to
that issue that makes it inpossible for the trial judge to
determ ne or could there be?

MR. CLEMENT: Certainly not in our view |
mean, our view you can take every fact in this case in the
light nost favorable to the plaintiff and the proper
anal ysis should still be that the Petitioner was entitled
to qualified imunity. And the Court of Appeals bel ow
sinply refused to undertake that anal ysis because they
t hought the two standards were effectively nerged.

QUESTION: It's that last bit. Sorry, that |ast
bit that I'mconfused on, why isn't it the sane standard?
| was just listening to the answer and | agree that in
Anderson v. Creighton it isn't, but in Anderson v.
Creighton the underlying constitutional standard is what
society thinks is reasonable, basically. Here the
underlying constitutional standard is what an officer
thinks is reasonable and since it's what a reasonable
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of ficer thinks is excessive, they becone the sane
standard. That's just a coincidence, but it happens to be
so.

That is, | don't see how -- think of an exanple.
Can you think of a single exanple in which you' re prepared
to say it is excessive force. It is excessive force,
i.e., an officer, a reasonable officer would have known it
i S excessive because otherwise it isn't excessive force.
And you're prepared to say it is excessive force, but
you'd al so say he has qualified immunity, i.e., a
reasonabl e officer couldn't have been expected to know it
was excessive. That's logically inpossible.

MR. CLEMENT: Wth all respect, | --

QUESTION:  Now so give ne an exanple as a test,
as a test.

MR. CLEMENT: First of all, an exanple would be
in the Tenth Circuit situation where the court finds in
the sane case that the hog-tie restraint when applied to
sonmeone who's exhi bited signs of dimnished capacity is
unr easonabl e.

QUESTION: It is unreasonable, i.e., an officer,
an officer they are saying, a police officer, should have
know that that force was excessive.

MR. CLEMENT: No, the should have known aspect
of the test is precisely what qualified i munity adds.
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QUESTION:. OCh, | didn't understand the
substantive test. | thought the substantive test for
excessive was it is excessive only if a reasonable officer
woul d have known it was too nmuch force. | thought that
was the substantive test. So what is the substantive
test, if that isn't it?

MR. CLEMENT: The substantive test is whether or
not the use of force under the circunstances was
unr easonabl e. The shoul d have known aspect --

QUESTION: And if a reasonable officer, if a
reasonabl e officer, |ooking at the situation would have
t hought it was not unreasonable, then is it excessive?

MR. CLEMENT: The reasonabl eness test is taken
fromthe perspective of the reasonable officer and it
grants the officer deference and allows for reasonabl e
m stakes of fact. Wsat it doesn't allow for is reasonable
m stakes of law. If the officer's in a position where
he's confronted with a situation and he makes a factual
m stake. He thinks the suspect is resisting arrest, but
he's really not. The G aham agai nst Connor standard takes
t he perspective of the reasonable officer and grants
deference to the officer.

But in a situation where there's no question.
The person wasn't resisting and the court announces a rule
that says that, absent that kind of resistance, the use of
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force in this case is unreasonable. The officer may stil
be entitled to qualified imunity, if the prior law did
not put the individual officer on notice that that use of
force under the circunstances, was unreasonabl e.

QUESTION:  That sinply neans | think that, if
you have a very general -- if your Fourth Amendnent
standard has never been rendered anything but general in
formul ation, then there is a greater possibility, there is
a possibility for disagreenent about the application of
that standard to specific fact circunstances. And so
isn't the relationship between the two inquiries this, if
the first standard, the Fourth Amendnent standard has
never been stated by the courts, except in general ternmns,
t hen probably there will be roomfor sone reasonabl e
di sagreenent about its application.

You're saying in this case the G aham and Connor
standard is at a pretty high I evel of generality and
therefore you can charge a jury on the G aham and Connor
standard and they' Il decide whether in their judgnment the
of ficer's conduct was or was not reasonable. But they
will also have a second question and that is to say, was
t he Graham and Connor standard so clear in its application
that a reasonable officer m ght have cone out differently
fromthe way you did. 1Is that the relationship between
t he two?
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MR. CLEMENT: That is the relationship, but |
woul d hesitate to add that it's not limted to the jury
situation and | think that same difference allows the
Court --

QUESTION: I'msure, I'msure. Yes, yes.

MR CLEMENT: And we submt this is an
appropriate case to resolve even before the jury that the
facts and circunstances of this case, even if they
constitute a Fourth Amendnent violation, which I think is
a reasonabl e question under the facts of this case, they
nonet hel ess were not so clearly established that the
of ficer was on notice and qualified imunity is
appropri at e.

QUESTION:  You'd have to say that you think
there's a reasonabl e question whether they constitute a
Fourth Amendnment violation in this case. |If there weren't
a reasonabl e question whet her they constituted a Fourth
Amendnent viol ation, you wouldn't have any immunity claim
woul d you?

MR. CLEMENT: | think that's right. | mean
there may be situations where the claimis fairly well-
deci ded, but there's sone reason why a reasonable officer
woul d be entitled to rely on the prior law. | nmean, the
exanpl e of a case where the court previously expressly
reserves the question, even if in a subsequent case, the
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Government doesn't have a great argunent why the court
shouldn't extend the rule, I think it would still be
appropriate to give the officer qualified i mmunity under
t hat --

QUESTION: May | ask you a yes or no question,
to make sure | understand your response to the Chief
Justice earlier. Assunme there's a question of fact that
made it inproper to resolve -- for the judge to resolve
the qualified immnity issue. He thought he woul d have to
submit that to the jury. Wen the case is tried at the
jury, would the judge instruct on both the liability issue
and the qualified immnity issue or only on one, in your
Vi ew?

MR. CLEMENT: It would depend on the
ci rcunst ances.

QUESTION:  In this case.

MR. CLEMENT: | wish | could give you a clean
answer .

QUESTION:  This very case.

MR. CLEMENT: In this very case, it's alittle
hard to apply those principles. If | could back away to
the -- in the Tenth Grcuit exanple, if the only issue is

whet her the individual has exhibited dimnished city --
QUESTION: | don't want to tal k about the Tenth
Circuit case. I'minterested in this case.
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MR CLEMENT: Well in this case, it's alittle
hard to understand what the Ninth Grcuit's reasoni hg was
why there was a violation here.

QUESTION: My question is, assumng there's a
guestion of fact that would decide the qualified immunity
issue in this very case, which officer pushed himin the
truck or sonmething |ike and you have to have jury trial
the qualified immnity issue. M question is, would the
jury be instructed on both qualified immunity and
l[iability or on just one of the two?

MR. CLEMENT: | think they would be instructed
on both, but I think they would ultimately only be asked
to decide the ultimate qualified inmunity test because
there's really --

QUESTION:  They're given an instruction on an
i ssue they' re not asked to decide?

MR. CLEMENT: | think that's right. 1 think
that the instruction on the given | aw of the Fourth
Amendrent woul d be necessary background information for
the jury to make its decision, but I'"mnot sure there
woul d be any real purpose served by having the jury say,
yes there was a Fourth Anendnent violation. Certainly a
j udge coul d ask that question, but where the rubber neets

the road in these cases is whether or not there's

qualified imunity because that will determ ne whether the
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plaintiff has --

QUESTION: M. denent, your -- you raise -- the
Governnment raises two questions in its petition for
certiorari and the second one is did the Court of Appeals
err in concluding on the basis facts noted that the
defendant's use of force in arresting this particular
plaintiff, are you going to get to that?

MR. CLEMENT: |'Il get to that right now |
think one way to focus on this case is, if the Court of
Appeal s had done the proper analysis, how would they have
defined the Fourth Amendnent violation in this case? It
seens to us that one of the things they woul d have focused
on is the failure of these officers to announce their
intention to take M. Katz out before they actually
grabbed himand took himout of the area. Now that kind
of speak first or warning requirenent, at least in a
nondeadl| y-force context, seens to us to be a new rule or
sonmething that's certainly not clearly established on
whi ch a reasonabl e officer would be on notice of.

| f the Court of Appeals had approached it that
way, focused in on that as being the key factor that made
the actions of the officers here unreasonable then we
could very legitimtely ask the question, was that clearly
established? And our position would be of course not. But
ot her people could take a different view
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QUESTION: Woul d you m nd wal ki ng us through how
you think this Court should resolve this case? | just
still don't understand. W have these issues here, would
you wal k us through what you think we should do in |ight
of this record and this case?

MR. CLEMENT: Absolutely. | think the first
thing to recognize is the Ninth Circuit took an extrene
view, that qualified immunity is never appropriate in
excessive force cases. The first and nost inportant thing
this Court can do is to disabuse the Ninth Grcuit of that
notion. Then applying the principles to this case, it
coul d usefully decide whether or not there's qualified
immunity in this case.

In doing so, it could very well followthe
reasoning that | just outlined which is to say what woul d
make this case an exanple of excessive force, if anything,
must be this failure to warn first. Now, the Ninth
Circuit -- this Court can either decide that issue if it's
i ked or just kind of, for purposes of the annunciation of
the rule, assunme it, but then it could say that principle
is not clearly established. |If possible, I'd to reserve
the remaining to tine for foll ow up.

QUESTION: 1'd like to go back to Justice
O Connor's question because |"'mtrying slowy to wite
down what you think the steps are and what | have witten
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down is | have three basic steps for a judge in an
appel l ate court hearing this, say as it was or before the
trial or a trial judge. Step one is, judge take the facts
as the plaintiff asserts theminsofar as they survive
summary judgnent. Step two is, ask the follow ng
guestion, should -- in light of preexisting rule, should a
reasonabl e of ficer have believed there was too nuch force,
in light of preexisting | aw?

MR. CLEMENT: | would stop you there. No, |
woul d stop you there. The first question is sinply to ask
whet her on those facts the use of force fromthe
perspective of a reasonable officer was reasonable. Now if
t he court thinks not --

QUESTION: Now is there a difference between
what you just said and what | just said? Now listen to
what |'m sayi ng because | want to understand the
difference. |'msaying that the qualified imunity
guestion in this context is, in light of present |aw,
shoul d a reasonabl e of fi cer have thought there was too
much force? Nowis that right?

MR CLEMENT: That's a fine statement of the
qualified imunity standard.

QUESTI ON: Good.

MR. CLEMENT: \What | was focusing on though is
that I think if you really want to address the order that
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t he judge should address the issue. First they should
address the issue of liability because that's what this
Court has said on a nunber of occasions, including Siegert
against Glley and --

QUESTION:  No, but I"'mtrying to wite down.
only have one nore step. So we have the right, we know
what to do with the facts, we know what the qualified
immunity question is, at |least ny statenent of that was
all right. And then | go on to say, by the way, if the
answer to that question is yes, a reasonable officer
shoul d have believed there was too nuch force, then the
third step is direct a verdict for the plaintiff unless
the underlying facts are in dispute. And if the answer to
that question is no, then direct the verdict for the
def endant .

MR. CLEMENT: Unless the underlying facts are in
di sput e.

QUESTION: No, no. He wins even if the facts
are in dispute if the answer's no, because we've assuned
the plaintiff's facts.

MR. CLEMENT: Yeah, that's right. 1'msorry.
Now one thing | want to add though --

QUESTION:  So now |'ve proposed the right three
steps. Now that's -- I'"'masking -- I"'mjust trying to
wal k it through and maybe you don't want to answer because
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| understand it's very conplicated and you may have had a
different way of |looking at it.

MR. CLEMENT: Yeah, and all | want to enphasi ze
is | think that m sses the Fourth Amendnent step that this
Court has said has to proceed the qualified immunity test
and it's hel pful to establish what the qualified immunity
violation is because that's hel pful in identifying whether
or not the officers had fair notice that that Fourth
Amendnent principle actually appli ed.

QUESTION:  Very well, M. denment. M. Boyd
we'll hear from you

ORAL ARGUMENT OF JOHN K. BOYD
ON BEHALF OF THE RESPONDENTS

MR. BOYD: M. Chief Justice, may it please the
Court:

| would Iike to walk this Court through the
process and the steps so that there's an understandi ng of
how Anderson and Graham are being used effectively now in
the trial courts in order to weed out insubstantial cases
and to have the jurors decide these issues in a way that
both the individual's right to a renmedy and provi des the
insulation that the officers need.

Now the starting point is with a notion to
dism ss or a notion for sumary judgnent and at that point
and | know this both fromrepresenting police officers and

26
ALDERSON REPORTI NG COVPANY, | NC.
1111 FOURTEENTH STREET, N W
SUl TE 400
WASHI NGTQON, D. C. 20005

(202) 289- 2260
(800) FOR DEPO



© 00 N oo o B~ w N P

N NN N NN R R R R R R R R R
gag A W N P O © 0o N oo 0o M W N+ O

fromrepresenting plaintiffs at trial in the federal trial
courts. The first step is, you nove to dism ss on the
def ense side and you take out Anderson and you say could
the officer have -- whether the officer could have
reasonably believed that they could use the anount of
force that they did. Anderson sets that straight out.

And then the next thing you do is you take
Grahamto informthe decision, which is why the opinion is
such a brilliant one, because it provides the specifics.
It provides a three-step test. How severe was the crinme?
Was t he person arned and dangerous, dangerous to the
police and to the other nmenbers of the public and was
there resistance? And so if you take this case for
i nstance, they claimthat Dr. Katz had resisted arrest.
Now if Dr. Katz resisted arrest in this case, Judge
Jensen, a seasoned trial |awer hinself, would have thrown
this case out in an instant using Anderson and using
G aham He woul d have said the reasonable officer could
bel i eve that because there was resistance, you can use
addi ti onal force.

QUESTION: Well, wait, additional -- | rmean
you' re describing Gahamas though it's just a matri X.
You just put it down and it gives you the answer. It just
mentions those three things as factors. Sinply because
there's resistance you can't whack the guy over the head
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with a sl edgehanmer. There's still a question of how much
force you can apply and there will always be an issue no
matt er how much he was resisting, no matter how vi ol ent
the crime was whether you applied too much force. So it
just doesn't give you a straight out answer |ike that.

MR BOYD:. What it does do, Justice Scalia, is
it gives a buffer for the trial court judge to get rid of
an insubstantial case. |f sonmeone's engaged in a severe

QUESTION: G ves you factors, that's all it
gives you. It doesn't tell you what cases can be gotten
rid of. It tells you what factors are relevant, which is
very useful, but | don't see how you can say it gives you
an answer automatically.

MR BOYD: | can tell you that in practice it
gives the trial court judges the |anguage that they need
to be able to elimnate these insubstantial clainms, the
clainms that are nade by soneone who's engaged in a serious
crinme like a rape or an arned robbery who then cones
around and says, oh, you shouldn't have shot ne and then
t hose cases can easily be noved by the client --

QUESTION:  Well, what should we do here? You
were going to wal k us through.

MR. BOYD: Right.

QUESTION:  There's a videotape here of what
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happened, is there not?

MR. BOYD: Right, so let's --

QUESTION:  You want us to |ook at the videotape?

MR BOYD: Yes, Your Honor.

QUESTION: What if we | ook at the videotape and
think that is not excessive force?

MR BOYD: | would be shocked.

QUESTI ON: Woul d you? That's what | thought.

QUESTION:  That's what | thought too.

QUESTION: | looked at it as well and | think
we're only tal ki ng about the person on the left, M.
Saucier, who didn't even push him It was the one on the
right, I think Oficer Parker, who gave hima little push.
So, is that right? Have |I |ooked at the right person? |
mean, we all | guess have the sane questi on.

MR. BOYD:. The testinony that was given by both
Par ker and Saucier was they both put Dr. Katz into the
back of that van and it's the -- the part of it is that if
i ndeed that Dr. Katz was resisting then, yes, that was a
fair anmount of force to use, but that's the question that
has to go back to the trial court here too, is that Dr.
Katz said that he was not resisting and when you do | ook
at that video you can see that he was not.

QUESTION:  Yes | agree, but | didn't see any
force at all used by M. Saucier. Saucier -- it was the
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one on the right who seenmed to give hima little push, but
the one on the left didn't seemto do anything. He just
stood here.

MR. BOYD: Your Honor, according to the
testinmony of M. Saucier there was resistance and so they
had to put their heads up to figure out what to do.

QUESTI ON: Yeah, he probably was tal king about
Parker giving hima little push, but is there anything
el se you want to say? | nean, if | were to | ook at the
record and just the picture of the police officer on the
left, did |l not see sonmething? WMybe |I m ssed sonething
or what is it | mssed that he did?

MR. BOYD: | think that what | would ask you to
| ook for is what was seen by Judge Jensen and al so Judge
Thonmpson witing for a unaninous court, affirmng --

QUESTION: Did they ook at a different video?

MR. BOYD: No, Your Honor. They | ooked --

QUESTION:  No, it really didn't show that the
person on the left did anything. | just |ooked at it
repeatedly and | canme away thinking, why are we here?

MR BOYD: Your Honor, because the reason we're
here is that you can tell that there is a gratuitous use
of force by both of them There was force that was --

QUESTION: But | saw no force by the man on the
left insofar as the van was concer ned.
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MR. BOYD: But they both engaged in the conduct
together and that is their own testinony in their
deposi tions.

QUESTION: Well, | did not | ook at the videotape
because | thought we were tal king about the standards we
have to use and the videotape was just irrelevant.

QUESTION: Me too. | thought that's why we were
here. | didn't know we were going to resolve it, the

facts here.

MR. BOYD: Yeah, and | -- | actually think the
nost inmportant thing -- | don't think that the facts can
be resolved here. | think that the facts need to be

resolved at trial and the nost inportant thing here is to
adopt a standard. And as you asked about the -- and the
Chi ef Justice as well, asked about what is the standard
and what are the instructions that are supposed to be

gi ven?

The problem here is that what they are asking
for by way of the standard is that not only is the jury to
make the first decision based upon whether or not the
Fourth Amendnent was violated and qualified imunity to be
built into that, but thereafter then they're asking for a
second application on the jury instructions.

QUESTION:  Well, just at the pretrial stage, it
does seemto nme that there's a role for the court that's
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special in the context of qualified imunity. The court
knows what the law is and has sone handl e on what a
reasonabl e police officer should know That seens to be
nore of a legal question than a factual question.

suppose we could play with it and you could it back to me.
And so it does seemto nme at that point at |east, the
tests have a different thrust and a different inportance
and a different significance.

MR. BOYD: At the sunmmary judgnent |evel, yes
there are two inquiries that are being nade both on the
qualified imunity and on the Fourth Amendnent and they
are intertwi ned and they're being nade by the trial judge
at that point. The inportant thing is that the qualified
immunity is not providing for a higher degree of
protection in that, whatever you adopt as your standard at
the summary judgnment |evel is then going to carryover to
the directed verdict |evel.

QUESTI ON: What do you do about the hog-tie
exanpl e that the Governnent cane forward with? You have a
Court of Appeal s decision that says you cannot hog-tie a
person with di mnished capacity. |If the person didn't
have di m ni shed capacity it's another question, we don't
have to get into that. And then this is a police officer
who does use the hog tie but for a person who has no
di m ni shed capacity. Now |l would read it to be, you know,
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an open question whether that is excessive force or not.

And suppose that it is finally decided that that
is excessive force. |Is that police officer, despite the
fact that the last tine around the Court of Appeals
t hought it was close enough, it was unwilling to speak to
the question, is that police officer going to be held
l'i abl e?

MR BOYD: No, he is not, Your Honor. And the
reason for that is that there will be qualified inmunity
because there's no established precedent.

QUESTION:  Well, | don't think there's any
di spute here then. | don't know why -- you're proposing
the same test that the CGovernnent is

MR. BOYD: Well, except that where we depart is
and when you | ook at pages 5 and 15 of their reply brief,
you see that they're asking for an additional margin of
protection and that's why -- what's surprising is that
when the Covernnent --

QUESTION:  Wuld you -- what's the additional
mar gi n?

MR. BOYD: The additional margin is that
typically as in the McNair case what they attenpt to do is
that after the jury has returned a verdict, and |I've seen
this happen in the Northern District as well in a case
that we won just a year ago, after the verdict comes back
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t hen the --

QUESTI ON: What does the verdict say? Does the
verdi ct pass on qualified imunity?

MR BOYD: The verdict is in favor of the
plaintiffs after the instructions have been given.

QUESTION:  Including qualified i munity?

MR. BOYD: Yes -- no during --

QUESTION:  So the jury has nade a qualified
i mmunity finding.

MR. BOYD: No, the jury typically under Hunter
inthis Court, it's been directed that the court makes the
qualified imunity.

QUESTION:  Okay, so the jury has sinply
determ ned whether there is or is not, yes or no, a Fourth
Amendnent viol ation?

MR. BOYD: Correct, Your Honor.

QUESTI ON: Cones back and says, yes there is.

MR. BOYD: Correct.

QUESTI O\ Now, what happens next?

MR. BOYD: The Governnent | awyer junps up and
says, thank you, |adies and gentlenen for comng in, but
now, Your Honor, | want you to second guess, | want you to
reassess this case. This is exactly what happens. It's
exactly what happened in McNair w thout even noving under
Rul e 50 and that's the problematic thing that this Court
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QUESTION: | thought that what he was asking the
judge to do is to determ ne, based on prior precedent,
whether the jury's verdict in this case was sufficiently
obvi ous that the officer should have known that the jury
woul d conme to the conclusion it came to. And if the
answer is, yes, it was sufficiently obviously, this is
right within the zone of unreasonabl eness, if you wll,
that prior cases have established then there's no
qualified imunity.

QUESTION: But -- excuse ne, | didn't think this
went to a jury.

QUESTION:  No, he's giving us an exanple of the
jury case.

QUESTION: Onh, | thought we were tal king about
t hi s case.

MR. BOYD: No, Your Honor. This has not gone to
the jury yet. And then the key question here is, when it
goes back to Judge Jensen and he has to decide and then it
goes to the jury on the issues of fact that are present.
There are issues of fact. That's what the trial court
judge said and the appellate court. And when it goes back
i s Judge Jensen then going to second guess the jury? |If
they were to return a verdict in this case --

QUESTION:  And | am suggesting to you that what
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| think the defense is asking for is not second guessing
on whether the jury was right or wong about whether in
its judgnment there was a Fourth Anendnment violation, but
whet her the officers should have anticipated, on the basis
of prior precedent, that the jury would conme out the way
it did and if the officer should reasonably have
anticipated that, then there's no qualified inmunity. If
the officer need not reasonably have antici pated that,
then there is. 1Isn't that what the defense is asking for?

MR. BOYD: |It's unclear what they' re asking for,
Your Honor, and what they've said before is that it should
be the court that nakes the decision. Now, today they're
tal king about jury instructions. And if what they're
asking for is that the jurors are going to be given sone
additional instructions on qualified imunity then the
problemis, and this goes back to Justice Kennedy's early
guestions, it's totally unworkable at that point.

QUESTION:  All right. Can we just forget for a
m nute, ignore the question whether the jury's going to
find it or the court's going to find it and just get down
to what the standard is, whoever is going to find it mnust
follow. And forgetting the court/jury dichotony, what is
the, in your judgnent, the Governnment asking for that it's
not entitled?

MR. BOYD: |It's asking for -- that -- it really
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is a procedural secondary review of the decision to be
made by the jury or they're asking for a second set of
jury instructions.

QUESTION:  See, | don't understand that at all.
| thought it was here on summary judgnent and they take
the view, summary judgnment shoul d have been given for the
officer. | thought that's where we were. | don't see why
the jury gets into this at all. |If you agree with them
then summary judgnent was wongfully denied to the police
officer, is their view, | think.

MR. BOYD: Your Honor, | think this may answer
Justice Souter's question as well, but what we heard from
my brother was that the instruction on the issue of G aham
is not even necessary for themto decide. That was a
response to one of the questions. They nay not even reach
t hat because qualified immnity nowis going to provide
for the higher standard. That's what they're | ooking for
and | think that is contrary to Gaham It would suppl ant
Graham it's unnecessary, and it would make it unworkabl e
in that he jury instructions that would be given woul d be
-- the way that this works in practice is that the
instructions that they've asked for, and |'ve seen them
they ask, after the jury has decided that the officer
acted in objectively unreasonabl e manner then they ask
whet her the officer could have reasonably believed that he
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coul d act unreasonably and they expect the jurors to do
t his.

QUESTI O\ Whet her he coul d reasonably believe
that he could act in a fashion, which has |ater been found
to be unreasonable. | nean, you speak as though the line
bet ween reasonabl e and unreasonable is so clear that
nobody runs the risk of making a foot fault. | mean,

i ndeed, sonetines they go over the line unintentionally
and to a slight enough degree that the doctrine of
qualified imunity ought to afford protection.

MR. BOYD: And do you know when they go over the
line, and I know this fromrepresenting them the
instructions that you use in closing are the ones that are
based on Graham saying a m stake's not enough, no 20/20
hi ndsi ght, you don't have to use the | east anmount of force
necessary, that this is a severe crine, the guy was arned
and dangerous. You give the officer a break and you're
out of there.

QUESTION: Well, there have been a | ot of
guestions fromthe bench about jury instructions.
Certainly I asked, but this case itself did not go to the
jury. W're talking about the Ninth Crcuit's decision
that says you cannot grant summary judgnent to the officer
on the record as we saw it and | take it you defend that
deci si on.
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MR BOYD: Yes

QUESTION:: Therefore, if you're -- if we're
sinply tal king about this particular decision, we don't
get to any jury instructions at all.

MR. BOYD: No, the only -- the concern though
is that whatever you establish as the sunmary judgnent
standard gets carried over to the directed verdict and
that's why the decisions that have been nmade by the Sixth,
Seventh, Ninth and D.C. Crcuits are so solid is because
t hey take Anderson and Graham and apply them together and
that the big nmess arises when you try to then put an
addi ti onal boost on qualified imunity.

QUESTI ON:  Okay, but on this particular record,
the Vice President is speaking, this guy gets up to the
front, raises a banner and he's taken out and put in a
van. What's unreasonabl e about that?

MR. BOYD: The part that's unreasonable is the
way that he was put into that van if he was not resisting
arrest. Certainly there's a question of fact.

QUESTION:  He was sinply pushed? That nakes it
unr easonabl e?

MR. BOYD: The way that he was pushed by those
officers, | think if you were to showit to the people in
this room --

QUESTI ON: Excuse ne, one officer.

39
ALDERSON REPORTI NG COVPANY, | NC.
1111 FOURTEENTH STREET, N W
SUl TE 400
WASHI NGTQON, D. C. 20005

(202) 289- 2260
(800) FOR DEPO



© 00 N oo o B~ w N P

N NN N NN R R R R R R R R R
gag A W N P O © 0o N oo 0o M W N+ O

QUESTI ON:  Yeah.

QUESTI ON:  Yeah.

MR. BOYD: Well, Your Honor, the testinony of
both officers is that they both engaged in that conduct
t oget her.

QUESTION:  Well, | thought you told us we could
| ook at the videotape, that that was correct. That that
was an actual depiction of what happened.

MR. BOYD: Well, this is why you have a di sputed
i ssue of fact. The video shows that Dr. Katz was not
resisting and yet you wouldn't assunme that as a fact.
That's a fact for the jury to decide. They will decide
whet her --

QUESTION: Wiy don't we assune that, as a fact.

MR. BOYD: Because that would be for the jury.
There are things -- for instance, Saucier says that --

QUESTION:  But in deciding summary judgnment on
the qualified immunity issue | would assune we woul d
assunme he wasn't resisting and then go ahead and resol ve
t he issue.

MR. BOYD: Well, both Judge Jensen, who nade his
career as a prosecutor and Judge Thonpson, who's also a
conservative, seasoned judge, felt that there is a
guestion of fact that needed to go to the jury.

QUESTI ON:  Does that mean that we couldn't find
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differently?

MR. BOYD: O course, Your Honor, you are the
Suprene Court.

QUESTION:  And also | assunme they are very good
judges. ©Ch, there a | ot of good judges can di sagree about
things. | go back to the standard, if it's all right, for
one mnute. | mght have thought that the Ninth Crcuit
used the right standard even though maybe it didn't apply
it correctly, but for the one exanple that's been raised,
which is the hog-tie case.

And in thinking about that, | thought, well,
maybe that's an instance where suddenly the underlying
substantive rule, which | previously thought turns 100
percent on whether the policenen in the field would
reasonably have thought this was too much force or not is
suddenly changed. That is, if you' re going to have a set
of practices that define the reasonabl eness of it, i.e.,
hog tying, dimnished capacity, is by | aw excessive force,
then we do have Anderson/Crei ghton, then we do have the
Fourth Amendnment search and seizure and then the standards
do diverge. Now without the hog tie, if we just have
first standard, they don't diverge. Nowis that right?

MR. BOYD: | think that's very close, but in
practice the point that | really want to have understood
by this Court that the Ninth Circuit standard is that
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qualified imunity is alive and well in the Ninth Grcuit.

QUESTION: But the Ninth Crcuit said that
Ander son doesn't apply with respect to excessive force and
| would |ike to know why that is correct? Just because
you have a reasonable test for excessive force, you al so
have a reasonabl eness test for probable cause. Wuld a
reasonabl e of ficer have believed that a crinme was in
progress, for exanple. They're both reasonabl eness tests
and in Anderson we say nonet hel ess you have an ant ecedent
guestion of whether there's qualified immunity even though
-- even though it may be determ ned by the jury that this
was unreasonabl e, nonet hel ess an officer would still be
protected if the |law was not that clear about what was
reasonabl e and he can be allowed to go a little bit over
the line. Wiy is excessive force any different from
probabl e cause in this regard?

And that's the point of the Ninth Crcuit:

Ander son doesn't apply.

MR. BOYD: But Anderson does apply except it
applies at the sanme | evel as the Fourth Anendnent. And
the difference, Your Honor, is that with an excessive
force case like this, this is where you' re right at the
juncture where physical force is being used by federal
of ficials against individuals. Wat you have here are
federal | awyers asking federal judges to nake federal
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officials imune fromthe Bill of Rights.

QUESTION: M. Boyd, | think you answered
Justice Scalia' s question a second ago and | wanted to
come back to it. You said sonmething a m nute ago that
suggested the following to ne. You were saying, | think,
that the way the unreasonabl e or reasonabl e excessive
force test has been articulated in Gahamis that it gives
the officer the benefit of the doubt, you know, none of
t he 20/ 20 hindsight and so on, the guy in the field and
all of that.

And | think what you' re arguing is that
qualified imunity gives the officer the benefit of the
doubt. It says, if it wasn't clear enough, he gets the
benefit of the doubt. And I think what you' re saying is,
in this particular case, in excessive force cases, the
benefit of the doubt is already part of the substantive
test. So it makes no sense to say, after getting the
benefit of the doubt on the substantive standard, you then
get the benefit of the doubt again. |Is that your
position?

MR. BOYD: Exactly.

QUESTI ON: Ckay.

QUESTION:  If that's right then you say Anderson
-- Anderson doesn't -- it's not so that Anderson doesn't
apply. Anderson applies doubl e.
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MR. BOYD: Exactly.

QUESTION:  First thing you ask is the Anderson
test and if the answer to that question is the plaintiff
flunks, he's not only flunked the qualified imunity test,
he's al so flunked the substantive test.

MR. BOYD: Exactly.

QUESTION: Well that's fine, but that still
| eaves ne the question of why you don't get the sane if
you consi der that a double benefit? Wy is that double
benefit not conferred in the Anderson type case, in the
probabl e cause type case? It is either, there in fact was
no crime in progress, but a reasonable officer could have
t hought that there was a crine in progress. That's the
probabl e cause test, but then we add on top of that a
qualified imunities test. Now, why don't you decry the
benefit on a benefit in that situation? Maybe Anderson's
wrong, but then you should be asking us to overrule
Anderson. | don't see any difference between the probable
cause test and the excessive force test. Wuld a
reasonabl e of fi cer have thought this was excessive force?

Wul d a reasonabl e of fice have thought that there was a
crinme in progress? | don't see any double counting in one
case any nore than in the other.

MR BOYD: Your Honor, the difference is, here
we have Graham subsequent to Anderson and also | think as
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Justice Souter pointed out that -- that -- here, and |
think this also part of the crux of it with the excessive
force, is that you're dealing with the actual physica
contact the police cone into effect with people. And
Graham has set forth sone very specific standards that can
apply where you --

QUESTION:  They haven't. Gahamis a
reasonabl eness test. That's all it is and it nentions
certain factors that ought to be taken into account and
determ ni ng reasonabl eness. 1Is it a violent felon? 1s he
resisting and so forth? But it's a reasonabl eness test
just as the probable cause test is.

MR. BOYD: And the two together, G aham and
Anderson, are being used in order to provide the police
officers the insulation that they need to be able to carry
on their duties without being unduly timd in the process.

QUESTION: M. Boyd, may | ask you to tell ne
your view on sonething that M. C enent brought up and I
thought in bringing it up he was trying to nake this case
alittle bit like the hog-tie case. He said the crux of
t he excessive force case here was that they didn't give
hi m noti ce, sone kind of notice, and | didn't understand
that to be your position. | thought that your position
was they didn't need to give himthe bums rush. They
didn't need to push himin. He was elderly, frail and
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they could have treated himgently. Now there this
-- they didn't notify himto stop or sonething part of
your case?

MR BOYD: No, it is not, Your Honor. You're
correct. That is not part of our case that they should
have given himparticularly notice. It is how they
treated himthat raises the question of fact. And the
important thing here, and this gets to the crux of the
qualified imunity and the interactions with the Fourth
Amendnent, is that they are providing the neans for the
trial court judges to take care of the insubstantial cases
now and to provide the officers with the insulation they
need while still preserving a renedy.

QUESTION:  But that doesn't really answer the
| egal point that Justice Souter and Justice Scalia have
asked you about. Since there's -- in Anderson we say that
t he probabl e cause standard does not answer the question
of qualified inmunity, why shouldn't the -- we say the
sanme thing about unreasonable force.

MR. BOYD: | think primarily, Your Honor,
because with unreasonable force you' re dealing with an
area where they're in direct physical contact with the
peopl e.

QUESTI ON: But why shoul d that make a difference
for Fourth Amendment purposes?
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MR. BOYD: Because of the nature of it. This
cuts right to the heart of the intent of the Fourth
Amendnment to serve as a check on federal officials and
there's nothing in the Fourth Amendnent meking a textural
analysis of it that provides for an imunity. And so
t here should be one, but it should not be untethered and
So in the excessive force case we have the benefit of
Graham Graham has | eft a wonderful legacy. It's been
cited 2,685 tinmes and the reason for that is because it's
working and it's working along with Anderson. And what
they' re tal ki ng about now is an expansi on of the qualified
immunity that would just supplant G aham unnecessarily
so, and raise Seventh Amendnent issues.

QUESTI ON: But, you know, w thout G aham we have
the | egacy of several centuries of probable cause | aw,
whi ch gives the policeman the benefit of the doubt. He
doesn't have to be correct about whether there are exigent
circunstances so long as it was a reasonabl e judgnent on
his part and yet on top of that giving himthe benefit of
doubt, we al so have a separate immnity doctrine. | don't
see why it's any different for excessive force even though
he thought -- even though the force was in fact excessive,
we're going to give the policeman the benefit of the doubt
if a reasonabl e policeman woul d not have thought it was
excessive. That already gives himone benefit of the
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doubt and the Government is arguing just as in Anderson
you give a second benefit of the doubt for immnity so
also in the case. | don't see any difference between the
two. Now naybe Anderson is wong, but that's a different
i ssue.

MR. BOYD: No, it's not that Anderson is wong
it's that Anderson has been incorporated into the Ninth
Circuit standard and Anderson is alive and well. And the
fact is that now, and | see that ny five-mnute light is
on, and | don't feel that there's a need to try to nake
every single point but what's essential here is that
there's no better way to preserve rights than to put them
inwiting. And there's no better guardians of witten
rights than judges and here in this context, well ought to
remenber the words of Justice Marshall saying that if
we're to be a governnent of |aws and not of nen that there
nmust be a renmedy for the violation of a constitutional
right. And at the sanme tinme we have bal ance that agai nst
the need to insulate the officers, | recognize that, but
this is a case where judges --

QUESTION:  May | ask you a question based on
your experience of these cases, how often does the issue
of qualified inmunity actually go to the jury, in your
vi ew?

MR. BOYD: Alnost every tine, based upon the
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uncertainty now that exists in this area and this is where
the Court in its opinion really needs to cone out and --

QUESTION:  You say in al nost every case it goes
to the jury?

MR. BOYD: Well, it depends. Sonme of the tine
it"s going to the jury on two sets of jury instructions.
This is where there's confusion in the Grcuits and sone
of the time it's going to the jury on G aham and t hen they
give it to the judge, as in McNair, to apply qualified
immunity after the jury. And that's when you run into
direct conflict with the Seventh Anendnent. And that's
why the nost inportant thing for this Court to make clear
and why to adopt the Ninth Crcuit standard is because it
sets forth a clear workable test so that after the jury
has deci ded based on jury instructions incorporating both
Anderson and Graham that then there's no second guessing
by the judge.

Because, Your Honors, it's in the -- there are
nmoments when it's up to the judges to decide to nmake sure
that the rights are not deteriorating and that's exactly
what ' s happened here both with Judge Jensen and with Judge
Thonpson in the unani nous decision of the Ninth Grcuit.
And so we would urge this Court to follow the decisions of
the Sixth, Seventh, Ninth, Tenth and D.C. Crcuits that
strike the proper bal ance between preserving the renedy
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for the individual and insulating the police officers in
t he performance of their duties.

Wth that | have nothing further and | thank
you, M. Chief Justice.

QUESTI ON: Thank you, M. Boyd. M. denent,
you have three mnutes -- or four mnutes.

REBUTTAL ARGUVMENT OF PAUL D. CLEMENT
ON BEHALF OF THE PETI TI ONER

MR. CLEMENT: Thank you, M. Chief Justice.

Li ke to make three points. First for those of you who
have revi ewed the videotape, the very fact that this Court
could disagree with Ninth G rcuit about whether there was
excessive force used in this case underscores the need for
qualified imunity for officers in the field because

cl early G aham agai nst Connor did not answer every case
and did not provide officers on crystal clear notice of
where the lines were in the excessive-force context.

The second point I'd like to make is sinply that
jury instruction issues and the question of what goes to
the jury and what the judge shoul d decide, those issues
are not unique to the excessive-force context. Those sane
i ssues arise under probable cause and exigent circunstance
i n Anderson agai nst Creighton. And M. Boyd's actually
correct that sonme of the Circuits have taken divergent
views on that. It nmay be appropriate for the Court
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eventually to take up that issue, but as Justice O Connor
has pointed out, this case would be an incredi bly poor
vehicle to do so since we're here on sunmary judgnent and
the Ninth Circuit's denial of sunmary judgnment and the
Government's position continues to be that that grant of
-- that denial of summary judgnment was inappropriate and
this Court should reverse that.

Finally, I want to clarify that despite what may
have been said here it is not accurate to say that the
Ninth Crcuit, or at |least Gahamitself, incorporates the
test of Anderson against Creighton. G ahamitself does
allow officers the benefit of the doubt when it cones to
reasonabl e m stakes of fact. It doesn't grant themthe
benefit of the doubt when it cones to reasonabl e m stakes
of law. And it doesn't incorporate into its
reasonabl eness test the notion of what the preexisting | aw
was and it's a good thing that it doesn't because if that
were the case, then the Fourth Anendnent | aw woul d be
frozen in place.

QUESTION: It seens to ne that what you're
asking is to say that the police officer is entitled to
know i n every case precisely what he nmust do and |'m not
sure either under qualified imunity and then certainly
under general Fourth Amendnent principles we can do that.

MR CLEMENT: | don't think that's what we're
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asking, with all due respect Justice Kennedy. | think
what we're asking is that the officers be put on fair
warni ng that their conduct is unlawful. Justice Souter in
an opinion for the Court in United States agai nst Lanier
addressed this issue in the context of 18 U S. C. 242 and
made clear that what's required in that context, and he
noted that the sanme rule applies in qualified inmmunity, is
the officers have fair warni ng because the principles, the
general principles, have been made specific is the termhe
used, by application through prior cases. The Eleventh
Circuit in a case called Lassiter agai nst Al abama A&M
expressed the sane concept by saying that what you need is
the prior case law that's materially simlar.

QUESTION: Al right. Wwll, if the standards
are the sane, sonetinmes by coincidence it could turn out
that the qualified iMmunity standard and the underlying
substantive standard are the sane. And if so, there's
only one question to ask and if not there are obviously
two questions to ask. Al right, | thought all they're
arguing is that this and the Ninth Crcuit says by
coi nci dence they happen to be the sane.

MR. CLEMENT: And that's why | want to insist

QUESTION: Is that the part you're disagreeing
with? You' re saying they're not the sane.
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MR. CLEMENT: Absolutely. Absolutely, because
Graham agai nst Connor itself does not build in reasonable
m st akes of |aw or take into account what the preexisting
| aw was.

QUESTION: Only reasonabl e nmi stakes of fact, is
t hat your point?

MR. CLEMENT: That's exactly right, because if
it were otherwise then the very fact that prior law didn't
put an officer on notice and there was unclarity would
itself mean that the conduct was |lawful and then there'd
be no mechanismfor the law to provide clarity in the
Fourth Amendnent context. |It's the sanme idea as to why
this Court asked |ower courts to deal with the liability
-- the constitutional issue first and only the immunity
guestion second.

The last point I'd |like to make is in response
to Justice G nsburg's question about what the rational e of
the Ninth Circuit below was in a subsequent case deci ded
| ast week.

CHI EF JUSTI CE REHNQUI ST: Thank you. Thank you,
M. Cenent. The case is submtted.

(Whereupon at 11:14 a.m, the case in the above-

entitled case was submtted.)
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