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PROCEEDI NGS
(11: 05 a.m)

CHI EF JUSTI CE REHNQUI ST: W' || hear argunent
next in Nunmber 99-1038, The Eastern Associ ated Coal
Corporation v. United M ne Wrkers of Ameri ca.

M. Roberts.

ORAL ARGUMENT OF JOHN G ROBERTS, JR
ON BEHALF OF THE PETI TI ONER

MR. ROBERTS: Thank you, M. Chief Justice, and
may it please the Court:

Twice the driver in this case tested positive
for illegal drugs, and twi ce the conpany that enpl oyed him
to drive its 25-ton vehicles in West Virginia tried to
fire him Each time an arbitrator ordered the driver
reinstated. The second tinme the conmpany went to court,
arguing that the reinstatenent award shoul d not be
enforced because it was contrary to public policy to put
this driver back behind the wheel.

The district court and the court of appeals,
however, rejected that argunent and concl uded that because
reinstatenent was not illegal, the public policy exception
to the enforceability of contracts, quote, does not apply,
unquot e.

QUESTION: M. Roberts, did the conpany have any
provision in the collective bargaining agreenent about
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what it was going to do for positive drug testing?

MR. ROBERTS: Yes. The agreenent said that in
the case of a positive drug test the driver was subject to
sanctions up to and including termnation, and the
arbitrator concluded that in this case they hadn't
establ i shed just cause.

That, of course, is the predicate for the
application of the public policy exception in every case,
the fact that the contract provides a result that is
different fromthe one the parties are arguing for under
public policy.

QUESTI ON:  How do you read Departnent of
Transportation regulations on this? They're quite
extensive, and as | read themit doesn't expressly cover
what happens for a second violation. There was a proposal
to do sonething that | guess they didn't adopt.

MR. ROBERTS: Yes, there was a proposal, and it
was j ust not adopt ed.

QUESTI ON:  Yeah.

MR ROBERTS: We don't knowif it was because it
was regarded as too strict or not strict enough.

QUESTION: So is it within the provisions of the
regul ati ons actually adopted that an enpl oyee coul d be
restored to driving a truck under these circunstances?

MR. ROBERTS: Certainly after one positive test.

4
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QUESTION: After a --

MR. ROBERTS: The question of a --

QUESTION: It just doesn't say.

MR. ROBERTS: No. The question of a recidivist
is not addressed by the regulations at all.

QUESTI ON: Mm hnm

MR. ROBERTS: What the regul ations provide --
and we agree with the Solicitor General's reading of the
regul ations. W don't take issue with it -- is that in a
case of a positive drug test a couple of things have to
happen. The driver, before he can go back to work, has to
pass the m nimumrequirenments, which is just evaluation by
a substance abuse professional and pass a return-to-work
test, and then whether or not the driver gets his job back
is left to private ordering.

Now, if that private ordering takes the form of
a contract, a collective bargaining agreenent, that
contract should be subject to the public policy exception
just like every other contract is. There is not --

QUESTION: Wiy, M. Roberts, because you could
have said expressly, you didn't have to as a contracting
party rely on what a court mght or mght not declare to
be the public policy. Could you have not said, a driver
gets tested and shows up positive twice, he's out. You
coul d have said that. You could have negotiated for that.

5
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MR. ROBERTS: Well, we could have tried.
Whet her or not it would have been the result of the
col | ective bargaining practice is another question.

QUESTION:  But you didn't, you didn't do that,
or we don't know

MR ROBERTS: The arbitrator determ ned that we
didn"t, | think is the best way to put it. Now -- but
under this court's decision in Kaiser Steel, though, even
if we had signed a contract that was illegal, we'd still
have standing to object to that.

QUESTION:  Yes, but I'mjust trying to make the
narrow poi nt that an enpl oyer could bargain for a rule
that says you test positive for drugs twi ce, and you're
out, could bargain for such a rule.

MR. ROBERTS: Yes. There's no question about
that. Again, all that does is pose the question under the
public policy exception.

QUESTION: Well then it would make that academ c
or noot if you had it in the contract.

MR. ROBERTS: Well, if the union agreed to it,
if it were phrased in such a way that it were not subject
to an arbitrator's msinterpretation, and it's also the
case that it may not be the best result.

QUESTION:  There are such contracts, as |

understand it --
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MR ROBERTS: Yes.

QUESTION: -- are there not?

MR ROBERTS: Yes.

QUESTION:  They'd nake it explicit where the
first tinme, second tine, you' re out, period.

MR. ROBERTS: Yes, there are sone contracts. In
ot her cases unions have resisted them and in other cases
per haps the enpl oyer recogni zes that an absolute rule may
not be the best result.

QUESTION:  So in other words, what you're
seeking, then, would be a rule that says the public policy
kicks in if the enployer wants to di scharge this person
but suppose the enployer would say, we're going to give
hi m a second chance, even a third chance, there would be
no public policy to cone into that picture.

MR. ROBERTS: That's right, and for a very
i nportant reason, is because the doctrine that we're
tal king about is a doctrine of contract law. It only
appl i es when the question of the enforcenent of a contract
is at issue. That is an inportant limtation on the
public policy role for the courts, and --

QUESTION:  But in other words you are saying the
bottomline rule that you're urging is that you ought to
be permtted, if you so choose, to discharge this man, but

if you do not so choose, then there's no -- there's
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not hi ng that --

MR. ROBERTS: Oh, but there is sonething very
much that constrains the conpany's choice in that
situation, and that's tort law. The sanme public policy
that inforns the exercise of the public policy exception
when the court is asked to enforce the contract restrains
what the conpany can do on its own unilaterally.

QUESTION: Well, | want to get into that, but
just before we | eave this |ast question, if the conpany
had a contract that said three strikes and you're out,
woul d that contradict public -- but not two and not one,
woul d that contradict public policy?

MR. ROBERTS: |If the -- the question would cone
up when someone wanted to enforce a contract.

QUESTION:  The contract says three strikes and
you're out, not two, not one. Then on the second tinme the
enpl oyer comes and says, well, you know, this violates
public policy, we want him out.

MR. ROBERTS: Yes, it would not prevent the
application of the public policy exception. The -- in
every case that the question comes up, whether it's this
case or the Kensington --

QUESTION:  So that would be a valid argunment by
the enmpl oyer. In other words, he --

MR. ROBERTS: It would not prevent the court --
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QUESTION:  There is in your view a public policy
whi ch woul d prohibit a three-strikes clause of the kind I
descri be?

MR. ROBERTS: Well, what it would prohibit,
dependi ng on the circunstances, and the Town of New on
case said this is a very fact-intensive inquiry on the
court's part, when the court is asked to enforce the two
strikes, and he should be fired, the fact that the
contract provided three strikes doesn't act as an absol ute
bar. It is always the case when the public policy
guestion conmes up that the contract provides sonething
el se.

QUESTION: Well, M. Roberts, you've referred to
the public policy exception several tinmes. Wuld you
state your version of the public policy exception?

MR. ROBERTS: Yes. The public policy exception
is the one this Court articulated in Town of New on, which
is that courts have not only the authority but the
obligation to decline to enforce contracts that are
illegal or that violate public policy.

Now, to determ ne whether they violate public
policy, what this Court did was adopt the Restatenent
test, one that has been devel oped over centuries of conmon
| aw, whi ch asks whether the interests in enforcing the
agreenent are outweighed in the circunstances by a public

9
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policy harm by the enforcenment of the agreenent.

QUESTION:  That's just kind of boiler plate.

MR. ROBERTS: Well --

QUESTION: | mean, how would you -- can you
anplify it at all?

MR. ROBERTS: Certainly. The public policy in
this case is the public policy against the use of illegal
drugs by those in safety-sensitive positions. Now, that
policy is well-defined, because Congress and the executive
have said what those positions are, not the courts.
Congress and the executive have said it covers these
substances, not the courts, and the policy is so strong
t hat Congress has said, we're going to test you to make
sure that the policy is inplenmented, and Congress and the
executive have said how that testing should be done, and
how often. The courts --

QUESTI O\ How does the policy differentiate
between two strikes and three strikes?

MR. ROBERTS: Well, at that point you get into
the fact-intensive weighing that this Court in Town of
Newt on says, said has to be done. |In other words, you
have to | ook at all of the circunstances and determ ne
whet her that policy --

QUESTI ON:  Does that nean any -- one judge m ght
say, well, one strike's enough for ne, that's the end of

10
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t he ball ganme?

MR ROBERTS: Well --

QUESTI ON: Anot her judge mi ght say, two strikes,
and still another m ght say three strikes. How do we know
which is the right nunber?

MR. ROBERTS: Wth respect to the one strike |
think the regul ati ons woul d prevent that in nost
situations, because they contenplate that in sone
ci rcunst ances you can be reinstated, so there should not
be an absolute rule of one strike and you're out.

Now, the objection Your Honor raises is the sane
obj ection that could have been raised in the Town of
Newt on case. How do you tell which rel ease di sm ssal
agreenent violates the policies underlying section 1983?
It's an objection that has been raised with respect to the
public policy exception since the beginning. Go back to
t he Muschany case and even before that.

And yet the exception has endured because the
courts have recognized that if courts do not ensure that
contracts do not violate public policy, no one el se can.

QUESTI O\ Whenever the policy applies, | take
it it trunps the contract.

MR. ROBERTS: Absolutely, yes.

QUESTION:  What do you look to for -- now,
you' ve tal ked about the DOT regul ati ons, which obviously

11
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have some -- are there other sources to be relied on here?
You say sonet hing about the congressional -- in testing --

MR. ROBERTS: Well, one -- yes -- well, in the
testing, but what the Court said in Miuschany, repeated in
Grace and in Msco, is, courts just don't pluck these
policies out of the air. You have to |ook to the |aws and
| egal precedents. You look to the testing act, the DOT
regul ations, the drug-free work place acts, and one thing
they establish is a strong policy of deterrence.

They didn't think that by inposing this testing
regime they would catch everybody who's using drugs. What
t hey thought was, if people knew they were going to be
tested and consequences were going to flow fromthat,
peopl e woul d stop using drugs.

QUESTION: Well, do you -- do we say there's a
firmpublic policy that a repeat offender may not be
restored to a job affecting public safety?

MR ROBERTS: Yes. | think --

QUESTION: Is that the policy?

MR. ROBERTS: | think it is. Now, there may
be --

QUESTION:  How -- and do we | ook to the DOT regs
as part of that determ nation?

MR ROBERTS: | -- first of all, | think that's
the policy as a general matter. | don't think -- again,

12
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this is not an area where the Court adopts general
categorical rules. For exanple, if the two tests are 15
years apart, or sonmething |ike that, perhaps in that
situation it doesn't nmake sense to say you cannot be
reinstated. That of course is not the situation here.

QUESTION: M. Roberts, the indeterm nacy of al
this | think is what is bothering a ot of us, and let ne
put the question slightly different fromthe way others
have done.

It seens to me that in considering a public
policy exception here we are in a different -- we at this
particular Court in this context are in a different
position fromcourts sinply sitting in the traditional
comon | aw ci rcunstances in which you have two i ndependent
contracting parties, and we're in a different position
because in fact we've got a |abor contract here, and we
have a body of law which | assune we can rely on which
pl aces trenmendous val ue on the process of arbitration
under CVA and respect for the arbitrator's agreenent --
det erm nation

So that if we are going to provide a public
policy, or recognize a public policy exception here, it
seens to nme that it's got to be one in which the force of
the public policy thought to be inconsistent with the
arbitrator's award has got to be very, very, very clear

13
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and strong and so on. |It's not the kind of, or the degree
of public policy that m ght satisfy a traditional common
| aw cont ext.

G ven the high degree of persuasiveness that the
policy has got to have to overcone these presunptions, is
there any way, practical way to admnister it short of
what the Court did, and that in effect is to say, | ook,
you' ve got to have inconsistency with positive |aw?

MR. ROBERTS: Well, first of all, the
application of the exception is in no way inconsistent
with the deference to arbitrators. 1In the G ace case,
whi ch invol ved --

QUESTION:  Well, it is if you set the strength
of the policy too low. | nean, that depends on how strong
the policy has got to be. If --

MR. ROBERTS: You have --

QUESTI ON: Go ahead.

MR. ROBERTS: You have a common | aw rul e that
aut hori zes and obligates courts to apply this, and the
argunment, as | understand it, and it is the union's
argunent, is that you should have an exception to that
rule in the | abor area because we defer to arbitrators,
but we defer to arbitrators because they have expertise in
the interpretation of a collective bargai ning agreenent.
That is not the question when it conmes to public policy.

14
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As this Court --

QUESTION:  Well, except that up to a point it
is, because as | understand the DOT regs in effect -- |
think the phrase that has been used, |eave the issue of
when you can fire, or whether you can fire for a repeat
of fense, to private ordering, so it is in fact an issue of
t he neaning of the contract, and the arbitrator is right
smack in the mddle of what the arbitrator is best at
doi ng when the arbitrator makes a decision |ike this.

MR. ROBERTS: Well, no. That depends on what
the col |l ective bargai ni ng agreenent provides, and
col | ective bargaining agreenents do not shape public
policy. They shape a private agreenent between an
enpl oyer and a union, and as this --

QUESTION:  No, they don't, but the -- when the
agreenent -- when the private ordering addresses this
subj ect, and the arbitrator is applying that agreenent,
the arbitrator is acting in sort of a quintessenti al
arbitrator's role, so that it's quite true the arbitrator
doesn't -- isn't a separate source, perhaps, of public
policy, but the arbitrator's decision is entitled to the
greatest deference that it's ever entitled to.

MR. ROBERTS: As this Court said in the Wight
decision, the deference that is accorded arbitrators is
l[imted by the rationale that supports it.

15
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QUESTION: M. Roberts, do you agree that an
arbitrator's decision arbitrating a collective bargaining
agreenent is sonmehow entitled to nore wei ght than an
arbitrator interpreting a provision under the Federal
Arbitration Act?

MR. ROBERTS: No, Your Honor. | think they're
both entitled to the same weight, and all that the
arbitrator's decision does is tell you what the parties
agreed to. They say, this interpretation is binding on
the parties.

Well, that just poses the question that is
presented. Wien you have an application of the public
policy doctrine you assunme that the parties have agreed to
sonething else. In the Kensington case, Ms. Bl eaker
signed an agreenent limting her -- the liability of the
conpany to 250 francs.

QUESTION:  All right, soin this case, then, to
get right to the facts of it, which -- facts-intensive, we
assunme that the parties agreed that an appropriate remnedy
for a person who is found with marijuana twi ce, and there
are extenuating circunstances, is a $10,000 fine, in
effect, and rehabilitation, and reinstatenent if he tests
negati ve.

Now, how can we say that's agai nst public
policy? If you were in California the crimnal |aw

16
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provi des the nost severe penalty that could be attached to
a second possession of 26 granms is a $100 fine. So here
we have 30 mllion people in the State of California
saying a $100 fine is the appropriate thing. In Wst
Virginia, | take the highest fine would have been $1, 000
under the crimnal |aw.

And now here, the arbitrator says it's going to
be $10,000 and testing negative, rehabilitation,
reinstatenent, so how could we say in this case it's
agai nst public policy and he has to be fired?

MR. ROBERTS: Because the crimnal sanctions
t hat Your Honor addressed don't take into account what the
contract enforcenent is going to bring about, and that is,
putting this individual, who in the course of 15 nonths
failed two tests for illegal drugs, behind the wheel of a
25-ton vehicle on the roads in West Virginia.

QUESTI ON:  Yes, but how does the -- how does a
court know that that individual, when he gets behind the
wheel on Monday norning, is any nore of a risk to the
peopl e on the road than the guy who had three martinis on
Saturday night and is sober on Monday norning and gets in
t he truck?

MR. ROBERTS: Again --

QUESTION:  How do we -- how does a court know
t hat ?

17
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MR ROBERTS: The court knows that because
Congress told it that. Congress drew a distinction in the
testing act. It said, when we test for al cohol we test
when you're there perform ng the functions, because you
have to be sober. It's all right if you' re going to have
a drink on Saturday night.

And it took a different approach when it canme to
illegal drugs. It said where --

QUESTION: M. Roberts, may | ask you if the
arbitrator had left leeway to the enployer to put this
person in a nonsafety-sensitive job, then would you say,
wel | -- what would you say about public policy then?

The -- everything is the same, that he gets stopped

$10, 000 or whatever it was pay, and he has to go through
the drug rehabilitation program and at the end of the
line the enployer can put himback in a nonsafety
sensitive position.

MR. ROBERTS: The issue there would be whether
that underm ned the deterrent effect of the testing
program In other words, if the consequence for taking
drugs and putting the lives of the traveling public at
risk is you get a desk job rather than you' re behind the
wheel , that woul d underm ne what Congress was trying to
do.

QUESTION:  Would the public -- would the

18
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argunment -- in other words, you're telling ne that the
public policy as you perceive it would say, this person is
out, even if there's a nonsafety-sensitive job that he
coul d be given?

MR ROBERTS: In the -- on the facts of this
case, in other words a second positive test, not the first
test, | think yes, although the argunment for public policy
woul d not be as strong.

QUESTION:  Then why -- I'msorry.

MR. ROBERTS: | was just going to enphasize that
what Congress sought to achi eve, and what the Depart nent
of Transportation is seeking to achieve, is deterrence,
and if the consequences are so mnimal, as in Your Honor's
hypot hetical, that underm nes the deterrent effect. How
do the other drivers who are subject to this test take it
seriously, when they see soneone who's failed twi ce --

QUESTION:  $10,000 is minimal? | nean, if the
Department of Transportation had adopted its reg that
favors your position, | take it they would have insisted
on a 60-day suspension. They didn't even adopt it, but if
it had been adopted, then it would have been satisfied
here.

MR ROBERTS: Well, Your Honor, we don't know
why they didn't adopt it. They may not have adopted it --

QUESTION:  All right. | see, yes.

19
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MR. ROBERTS: -- because they thought
term nation was --

QUESTION: Was -- that's true. What about
$10,000? | nean, why is $10,000 in light -- if you went
across the country, why is $10,000 a minimal -- a m ninal
sanction for an ordinary worker who is a driver of a
truck? That sounds like a | ot of nobney to ne.

MR. ROBERTS: Because when you're dealing with a
second of fense, soneone who failed the first drug test
they had to take, then failed another one given 14 nonths
after they were reinstated, after they had been through
the rehabilitation process, we tried what the statute and
the regul ations provide, and it didn't work.

QUESTION: Can you tell us alittle bit --

QUESTION:  -- why doesn't the regul ati on address
it, M. Roberts? | nean, | think that's the problem | had
wi th your answer to Justice G nsburg' s question and the
distinction that you were drawing in mne between the way
Congress treated al cohol and treated drugs.

If, in fact, it is so clear that the deterrent
effect would be vitiated unless there were a firing and so
on, why didn't DOT provide it, and the fact that DOT
didn't provide it seens to erect a caution sign in my mnd
in the face of a court that purports to be able to infer
the clear public policy that you rest upon.

20
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MR. ROBERTS: The assunption underlying your
guestion is that the regul ati on sonehow occupi es the
field. In other words, they addressed the full universe
of situations that can arise. They plainly did not.
There's --

QUESTION: Well, I"mnot getting into so nuch a
techni cal kind of preenption as | ama practical kind of
psychology. If it was as clear as your argunent seens to
assunme it is, why wasn't it clear enough for Congress to
come out and say so in so many words?

MR. ROBERTS: | woul d suppose because neither
Congress nor the Departnment ever supposed you' d have an
arbitrator who would reinstate someone who failed two

tests within 15 nonths to this type of a position.

It's --

QUESTION: M. Roberts, could you conment on the
potential civil liability of the enployer? Are there
cases -- let's assune an accident with a person who's
previously tested positive. | take it the enployer would

be liable for punitive damages if he took no steps to
termnate the enployee. |If the arbitrator orders the
reinstatenent, | take it that would be a defense agai nst
punitive danages. Are there any --
MR ROBERTS: | don't want to --
QUESTION: Are there any cases on this in the
21
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| ower courts?

MR. ROBERTS: |'mnot aware of any, and | don't
want to limt what the conmpany will be arguing in the
future, but if you accept the interpretation that the
arbitrator's decision is an interpretation of the
contract, | don't know how nuch of a defense that's going
to be.

QUESTION: It would be a matter of West Virginia
law in this case, | take it, if an accident occurred in
West Virginia.

MR. ROBERTS: Yes. Yes, Your Honor.

QUESTION:  Well, it would be the conpany's own
fault. They signed the contract.

MR ROBERTS: Well, I'msure that's what the
argument - -

QUESTION:  They figured, you know, they traded
it for sone other concessions by the union and they
t hought this one was one they didn't care that much about.

MR. ROBERTS: |'msure that's what the argunent
woul d be.

QUESTION:  So you know, you can't feel very
sorry for the conpany if that's what happens to them

MR. ROBERTS: On the other hand, the contract,
i ke every contract, is subject to the public policy
exception. Now, it is an exception that is applicable
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only in the rare case, but those cases do cone up.

The union today is arguing that there's no role
for the courts here, but in the Jones Dairy Farm case it
was a union that was arguing for the public policy
exception agai nst the managenent rul e that enpl oyees had
to report unsanitary conditions only to managenent.

The Solicitor General is arguing against the
exception today, but when it was a Federal postal worker
that they were trying to fire and an arbitrator ordered
himreinstated, then the Solicitor General was sayi ng no,
the court should vacate that arbitration award.

These situations cone up with sufficient
regularity, sonetines the shoe is on one foot and
sonetimes on the other, but the fact of the public policy
exception has to be recognized, and the one thing that is
clear, it seens, is that the | ower court approach, which
said this is not illegal, therefore there's no role for
the public policy exception, is inconsistent with this
Court's deci sion.

The formul ati on has al ways been the public
policy exception applies to contracts that are illegal or
that violate public policy, and with respect --

QUESTION: What's the criterion of violation of
public policy going to be? | don't want to create a whol e
tort |law of drug-inpaired drivers that the | ower Federal
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courts are going to have to decide howrisky it was to put
this driver back on the road, how risky it was to put

anot her driver back on the road. This is just not the
kind of stuff the Federal courts are intended to be
deal i ng with.

MR. ROBERTS: No. There are two --

QUESTION: | want a clear line. | don't think
you can give us a clear line. 1In fact, you don't even
suggest a clear line. You say every case has to be
decided on its own facts.

MR ROBERTS: Well, that's what the Court said
in Towmm of Newton, and | think it's correct. There is not
a clear line, but what the Court has said -- and there are
two aspects to the question. How do you tell what the
policy is, how do you tell whether it's violated.

On the policy question, what the Court has said
is, it has to be well-defined, and you have to point to
the laws of |egal precedents. That's satisfied here. The
definition of this testing programis spelled out in
detail by Congress and the Departnent of Transportation.

QUESTION: Well, | don't agree with your
expression of what the public policy is, for one thing.
You say the public policy is what? You said that people
who drive dangerous vehicles shouldn't be users of illegal
dr ugs.

24



© 00 N oo o B~ W N P

N NN N NN R R R R R R R R R R
gag A W N P O © 0o N oo 0o M W N+ O

MR. ROBERTS: That's the policy of the testing
act. Congress has said that, and that is the policy that
is at issue here.

QUESTI ON:  Yes, but DOT has indicated that at
| east on the first offense there can be reinstatenent, and
the regs are silent on the repeat offense, so what do we
make of that?

MR. ROBERTS: Well, what the regs say, according
to the Solicitor General, and we agree, is that it's |left
to private ordering, and if it's left to private ordering
in the formof a contract, the public policy exception
appl i es.

Now, that's as far as we got in the |ower
courts. Then the | ower courts said, we're not going to
| ook at it because it's not illegal. One reason | think
it my be seen difficult to manage the application here is
that the district court hasn't done it, and the court of
appeal s hasn't done it in this case.

QUESTION:  But you agree it wouldn't be illegal,
because you -- in answer to ny question you said if the
enpl oyer wants to keep this person on, he could. It
woul dn't be violating any | aw or regul ation.

MR. ROBERTS: That's an inportant limtation on
this, is on the public policy exception, which is that it
only applies when the courts are asked to enforce the
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contract.

QUESTION:  He wouldn't be violating any | aw or
regul ation, but he also wouldn't be asking the court to
cooperate in his --

MR. ROBERTS: He wouldn't be nmaking the court --

QUESTION:  -- in his insouciance.

MR. ROBERTS: He woul dn't be nmaking the court an
acconplice to the violation of public policy. He would be
restrai ned, of course, by tort |aw

|"d like to reserve the renmai nder of ny tine,
Your Honor.

QUESTION:  Very well, M. Roberts.

M . Mooney, we'll hear from you.

The second question presented is, should
arbitration awards be vacated on public policy grounds
only when the award itself violates positive | aw or
requi res unlawful conduct by the enployer? Sonetine in
your argunment, will you tell us your position on that?

ORAL ARGUMENT OF JOHN R MOONEY
ON BEHALF OF THE RESPONDENTS

MR. MOONEY: Yes, M. Chief Justice, and may it
pl ease the Court:

W believe that the Court doesn't need to reach
t he unanswered question in footnote 12 of M sco because
t he standard that the Court announced in M sco, which was
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basically affirmed in G ace, provides anple anal ytica
framework for this Court and any court to analyze this
case.

What M sco taught us is that in the 301 context,
a court may refuse to enforce an arbitrator's award
because it is contrary to public policy if and only if it
violates an explicit public policy that is well-defined
and dom nant, and is ascertained by an exam nation of |aws
and | egal precedents, and not general supposed notions of
public interest. Only if there is an explicit conflict
with the public relevant public policy can the arbitration
award or contract in the 301 context be struck down.

Eastern chal | enges under the guise of public
policy an arbitration award that was rendered pursuant to
the parties' collective bargai ning agreenent, which
reinstated an enpl oyee who had tested positive for
marijuana. The policy that it uses is the policy enbodied
in the omibus Transportation Enpl oyee Testing Act of 1991
and the regul ations issued by the Departnent of
Transportation pursuant to that statute.

An exam nation of the statute and the
regul ations reveal s a conprehensive public policy. It is
not nmerely deterrence. It is not nerely to take enpl oyees
out of driving dangerous vehicles, although we agree it is
inthere. It also has a statutory purpose of
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rehabilitation and a return to duty for these enpl oyees.

The basic framework of the statute, as we see
it, and the regs issued pursuant to that, is detection of
t hese enpl oyees, renoval fromthe safety-sensitive
position --

QUESTION: It seens to ne |ike saying that when
you have a crimnal |aw that provides sending a person who
commts a certain crine to prison for only 10 years there
are two policies involved, one that he should be puni shed
for doing whatever he did wong, and secondly that such
peopl e should be rel eased after 10 years, and | don't know
that that's a public policy. | nean, it's just a
[imtation upon the first public policy.

| don't know that | would express it to be a
policy in and of itself that there should be
rehabilitation of people, and that people who have
vi ol ated proscriptions against the use of illegal drugs

and driving dangerous vehicles, we want these people to be

rehabilitated. | don't see that as a policy in and of
itself. It's sinply alimtation on the other policy.
MR. MOONEY: | would disagree, Justice Scali a,

because the statute specifically refers to rehabilitating
t hese enpl oyees, and that was one of the policy goals, so
| don't viewit as a separate policy. W would view it as
part of the policy enbodied in the statute and the
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regul ati ons, and of course there's not just a penal aspect
to the regulations that we have here. What it does is
send t hese enpl oyees to a substance abuse professional who
nmust eval uate them develop a plan, and that enpl oyee nust
successfully conplete that plan prior to being eligible to
return.

QUESTION: Let nme ask you this. Do you contest
that it is a clearly defined public policy that persons as
to whomthere is a substantial risk because of prior drug
use, that they will be under the influence of drugs when
driving dangerous vehicles, should not be behind the
wheel s of such vehicl es?

MR. MOONEY: Ch, we agree with that --

QUESTI ON: Ckay.

MR MOONEY: -- Justice Scalia.

QUESTION: Now, what if a -- an arbitrator under
an arbitration clause such as this said in his award,

really think there is a substantial risk that this person

wi |l use drugs again and perhaps drive a vehicle while
he's still under the influence of drugs again.
Nonet hel ess, despite that substantial risk, I think we

shoul d gi ve hi m anot her chance. Wuld you all ow a Feder al

district court to set aside that arbitration decision?
MR. MOONEY: Your Honor, what we would do is go

back to the framework of Msco. W would take the public
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policy as established. W would take that award, which
i ncludes the remedy that the arbitrator crafted, and in
t he bal ancing of all the circunstances, apparently the
arbitrator in your situation still thought it was
appropriate to return that enployee to duty.

QUESTI ON: He thought so despite the fact that
there was a substantial risk that he woul d endanger the

public again by being under the influence of drugs again.

He says that explicitly. | acknow edge there's a
substantial risk that this will happen, but I think -- I'm
a tender-hearted fellow -- he should be reinstated anyway.

MR. MOONEY: So long as he conplies with the
statutory and regul atory prerequisites, and so |ong as
that remedy is within the scope of the arbitrator's
conmi ssion, we believe that that arbitration award shoul d
be enforced.

QUESTION: Well, | don't know what there is |left
of the public policy exception if you allow an arbitrator
to essentially disregard it. You acknow edge it's a
public policy not to undertake that substantial risk. The
arbitrator says there is that substantial risk, but you
neverthel ess say we're going to let the arbitrator under
the contract force the enployer to put the nman back on the
r oad.

MR. MOONEY: Well, Your Honor, that's what we
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woul d posit would be the appropriate standard. That
really goes to the second question, which is the
unanswer ed question in Msco, although | doubt an
arbitrator would do that, and I am not aware of any
ci rcunst ance --

QUESTION: Wl |, suppose an arbitrator did do
that for a transportation conpany. He says, | think this
guy is going to drive around getting into an accident with
eart h-nmovi ng equi pnment, but I"'mstill going to send him
back to his job. Do you think an award |i ke that woul d
draw its essence fromthe contract?

MR. MOONEY: |If we had the question of whether
it draws its essence fromthe contract we woul d go under
t he established guidelines since Enterprise Weel, and
per haps that would not do that. W think the law --

QUESTION: Al right. So if it would not do
that -- | nean, it's an awfully odd award that a
transportati on conpany has to hire back sonebody who they
think is going to get into an accident.

MR. MOONEY: We don't quibble with the
jurisprudence that the courts have devel oped ever since
Enterprise Weel. W think the courts have not had great
difficulty in following that, and we recogni ze t hat sone
arbitration awards that have idiosyncratic devel opnents
have been struck down, vacated, or a court's refused to
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enforce that.

QUESTION:. Well, is it easier for the courts to
say, a) that it's against public policy, or b) that it
does not draw its essence fromthe contract? Wich is the
nore precise doctrine?

MR. MOONEY: Well, we would view the Msco
public policy exception as part of an overall deference to
| abor arbitration, the 301, that goes back to Lincoln
MIls and then cones through the Steelworkers Trilogy, so
| don't knowif there's -- how you would attenpt to
analytically put that in a box, Justice Kennedy.

QUESTION:  Well, | had thought Justice Breyer's
guestion suggested that there m ght be another way to
answer Justice Scalia' s hypothetical by saying, oh, well,
this doesn't draw its essence fromthe contract, and |I'm
asking you if that's any nore precise, any nore clear, any
nore categorically manageabl e fromthe standpoint of
appel late review than the public policy is. It seens to
me it mght not be.

MR. MOONEY: |I'mnot so sure it would be nore
clear, but I think it would be -- your reference stil
goes back to the M sco anal ysis when sonmeone raises public
policy -- when sonmeone is attenpting to avoid conpliance
with their own contract by reason of invocation of the
public interest, certainly we have to use the anal ytica
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framewor k devel oped in Msco. W believe that that
framewor k has worked, for the nost part.

W think it should be affirmed just as we
originally had it in Grace, and we see what happened in
Grace is that the Court's explicit recognition of a public
policy exception in the 301 context perhaps encouraged
courts, invigorated themto |look at |abor arbitration
awar ds under the public policy exception, and the Court
had to cone back in Msco and remnd all of us what it
meant in the G ace decision, and we think that the M sco
standard --

QUESTI ON: Wl | --

MR. MOONEY: -- is still perfectly applicable.

QUESTION: -- let us assune that Justice
Breyer's question suggests the possibility that the
standard of not drawing the award fromthe essence of the
contract gives the courts nore latitude than the public
policy argunment to set aside arbitrators' awards. Wuld
you agree with that?

MR. MOONEY: The difficulty | have, Justice
Kennedy, is whenever you | ook at the question of, does it
draw its essence fromthe contract, you nust exam ne the
contract.

QUESTION:  Well, isn't another difficulty that
you -- it's -- drawing its essence fromthe contract is
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very contract-specific, whereas presunably the public
policy thing m ght be nore general ?

MR, MOONEY: Well, M. Chief Justice, you
articulated better than what | was trying to say, is that
in a Enterprise Weel case the first duty the court would
ook at in an arbitration award woul d be, what is the
| abor contract? |Is there a just cause provision? Are
there strictures on the comm ssion of the arbitrator?
That's the first line of inquiry.

Those really don't cone in under the M sco
anal ysis as directly as under the Enterprise Weel
analysis. M sco says that there nmust be an arti cul at ed,
wel | - defined, dom nant public policy in the |aws and | egal
precedents, and only if that policy is violated by the
award can it be struck down in the 301 context.

QUESTION: Wl I, why --

QUESTI ON:  But you do acknow edge that there is
a general public policy against having people who use
prohi bited drugs fromdrivi ng dangerous vehi cl es.

MR. MOONEY: Justice O Connor, we certainly do,
and we | ook to that policy as articul ated perhaps best by
the policynmaker itself in this area, which is the
Department of Transportation. The policynmaker itself has
told us how that policy is to work in situations |ike
M. Smth's.

34



© 00 N oo o B~ W N P

N NN N NN R R R R R R R R R R
gag A W N P O © 0o N oo 0o M W N+ O

QUESTION: But M. Roberts says that that policy
is silent as to what should be done to recidivists. Now,
do you agree with that or not?

MR. MOONEY: | part conpany with M. Roberts in
anal yzing that question. The question of repeat
of fenders, recidivists, was considered by the agency in
its rule-nmaking. Initially there was a proposal that
woul d have a sanction for a second offense of a 60-day
period outside the safety-sensitive position, or renoval
from work, suspension

After receiving coments, the agency did not
adopt that standard. Wsat it did do is remnd us that the
sanction for failing the rehab program which is in
essence what happened, is the sane as in al cohol testing,
which is you will be renoved, rehabilitated, and eligible
for return to service.

QUESTION:  Return to what service? That was a
guestion that | asked M. Roberts, and |I'm not sure what
the situation is in this very case. As you understand the
arbitrator's award, is there instruction that after the
rehabilitation period this man is to be returned to the
job of driver, or consistent with that award could the
conpany give himwork in a nonsafety-sensitive position?

MR. MOONEY: Your Honor, we would read the award
as stating that M. Smth was to return to work on
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Cctober 20 of that year. |If he had satisfactorily

conpl eted the program as he had, to return to the
safety-sensitive position, we would say he shoul d get that
position. If he has not conpleted that program our
readi ng woul d be that he return to enpl oynent consi stent
with the other provisions of the collective bargaining

agr eement .

QUESTION: But | think then you're going beyond
the award, but you've been very candid, | think, if |
understand what you said, that this award says if he
passes the rehabilitation course he goes back in the
driver's post.

MR. MOONEY: That's our reading of the award,
Justice G nsburg, is that M. Smth, once he satisfies the
prerequisites contained in the statute, which is referral
to the SAP, conpletion of that process, successful
eval uation by the SAP, and then a return-to-duty test,
whi ch he has not taken -- he was ready, willing and able
to take it. Once he satisfies all of those prerequisites,
he should be able to return to his MO j ob.

QUESTION: | read it that way, too. That's the
only way to understand why he shoul d have to be
rehabilitated. He can still be a pot-head and do a desk
job as far as public policy is concerned, right?

(Laughter.)
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QUESTI ON: Wiy nmake him go through the
rehabilitation if you' re not |looking to his driving a rig
agai n? So | agree with you on the interpretation of the
award, but | don't understand how you can think that the
Secretary, by not addressing recidivists, is in effect
sayi ng recidivismdoesn't matter.

It seens to me the fact that they didn't apply
automatic disqualification for recidivismonly neans, you
know, there are all sorts of circunmstances that may exist,
and we're not willing to say categorically that sonebody
can never cone back, but that doesn't answer the question,
certainly, whether, when you have a person whom-- in ny
hypot hetical, the arbitrator acknow edges that there is
significant risk that this person will be under the
i nfluence of drugs agai n behind the wheel.

When the arbitrator finds that and nonethel ess
puts hi m back behind the wheel, public policy isn't
violated. | don't think the failure of the regs to
address that situation is anything except silence.

MR. MOONEY: We woul d disagree, Justice Scali a.
We believe that the agency has not precluded these
enpl oyees from com ng back once they've satisfied the
statutory prerequisites, but the hypothetical that you
posit would probably be a vehicle for the Court to address
the question that it did not reach in Msco, which is
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reserved in footnote 12.

QUESTION:  And we're asking you how t he Court
shoul d answer that question.

MR. MOONEY: W believe, as the union did in
M sco, that the appropriate standard in that case, Justice
Kennedy, woul d be that unless the contract or the award
giving life to that contract violates positive law, it
shoul d be enforced, and we have several reasons for why we
view that that is the appropriate standard if the court
was to need to reach it.

QUESTI ON: But you say we shouldn't reach it
because this case doesn't stretch that far, because here
the arbitrator said this, then, has given ne a very
special reason. | believe him | think that he's off
drugs except there was this terrible thing, and | believe
him and | -- that's why I'"mgoing to give himone nore
chance.

MR, MOONEY: Justice G nsburg, we think to
answer this case, there's only four places the Court needs
to look. One is the Msco decision for the anal yti cal
gui del ines on how to evaluate public policy challenges in
the 301 context. Two, we need to | ook to the DOT
regul ati ons, which give us the public policy that we are
| ooking for. Three would be the collective bargaining
agreenent, which authorizes an arbitrator to nake these
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sort of just cause decisions, and the fourth would be
Arbitrator Barrett's award.

| f you view the award through the prism of
Msco, it's clear that the award should be enforced. W
think that that's how easily this case can be resol ved.

But if the Court does intend to reach the second question,
we believe it is inportant that the Court analyze this
wi thin the section 301 jurisprudence.

The policies that aninate 301 have been
wel | - established since Lincoln MIIls back in 19 --

QUESTI ON: Wiy shoul d 301 be nore dom nant than
the Federal Arbitration Act? Both encourage great
deference to arbitrators.

MR. MOONEY: Your Honor, we would view 301 as
distinct. As we understand the common | aw notion, the
courts, whatever powers they may have, had under the
public policy exception, they did not act in a position in
contradiction to the legislature. The legislature is the
traditional body that establishes public policy.

In enacting the National Labor Relations Act, we
believe that the | egislature, Congress, did establish the
public policy. |If you look at sections 171 and 173 of
title 29, it's 201 and 203 of the act, it clearly tells us
that | abor contracts really are sonething different than
comerci al contracts.
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We are bal ancing public policy of collective
bargai ning, telling the bargaining parties that they
shoul d privately order their own affairs, and so |ong as
what they do is lawful, we're not going to interfere with
t hat .

QUESTION: Does the arbitrator -- is the
arbitrator under an obligation, or, indeed, to your
knowl edge does the arbitrator as a routine matter take
into account public policy?

MR. MOONEY: Your Honor, we believe that
arbitrators routinely take into account those
consi derations, the exam nation of external law. As the
Nat i onal Acadeny points out on pages 18 to 20 of its
submi ssion to the Court as am cus on our behalf, this is
the sort of thing that numerous arbitrators do and,

i ndeed, Arbitrator Barrett did here.

So long as the arbitrator is staying true to his
conmi ssi on he can and should | ook at those other
considerations. That's why people select the arbitrators,
is they have the specialized judgnent, as the Court
recogni zed in Gateway Coal, to resolve those questions.
Certainly an arbitrator can | ook at those external sources
and use the benefit of those to craft a renedy.

QUESTION:  The trouble is, you know, the Court
represents the public, and that's how the Court can apply
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the public policy exception. The arbitrator at best
represents both the parties, so you're giving over the
protection of this public policy to the parti es.

MR. MOONEY: The background of our case, Justice
Scalia, is that the public, the balancing of these
conpeting interests has been drawn by the Departnent of
Transportation. They were the agency del egated by
Congress responsibility for enfurthering the testing act
procedures in conformance with the goal of highway safety.

That agency draw the bal ance. |t accommobdat ed
and acknow edged both the interest of the public and the
safety of the highways and the interests of the enpl oyees
in being rehabilitated and returned to service, and the
interest of enployers. They drew that balance. It drew
t hat bal ance. Perhaps we would quibble with that, but --

QUESTI O\ Thank you, M. Mboney.

MR MOONEY: -- we don't believe we should
second guess it.

QUESTION: M. Stewart, we'll hear fromyou

ORAL ARGUMENT OF MALCOLM L. STEWART
ON BEHALF OF THE UNI TED STATES, AS AM CUS CURI AE,
SUPPORTI NG THE RESPONDENTS

MR. STEWART: M. Chief Justice, and may it
pl ease the Court:

The arbitrator in this case treated the
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enpl oyee's drug use as a serious offense. He considered
it worthy of serious punishnent. Wth respect to those
aspects of the arbitrator's decision, the petitioner
really has no conpl ai nt.

Petitioner contends that the arbitrator's award
is contrary to public policy only in that the arbitrator
chose to i npose a suspension of slightly over 3 nonths
plus costs of the arbitration in lieu of outright
di scharge, and therefore the question is whether the
puni shrrent i nposed by the arbitrator can reliably be said
to conflict with public policy.

This Court enphasized in Msco that a court
asked to vacate an arbitral award in the | abor context on
the basis of public policy nmust draw that policy from
positive law, from statutes and regul ati ons.

QUESTION: M. Stewart, what's the Governnent's
position on question 2 that's presented?

MR. STEWART: We would say that there are
limted circunmstances under which an arbitral award can be
vacat ed even though the award woul d not conpel the
enpl oyer to violate positive law, and to give you a
hypot heti cal exanple, the Departnment of Transportation has
a regulation that says that a driver who is convicted of
driving under the influence is disqualified from operating
a comercial notor vehicle for a period of 1 year.
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Now, in a hypothetical case in which an enpl oyee
was believed to have driven under the influence, was not
convi cted, but conceded at the arbitral proceeding that he
had, in fact, driven while under the influence of alcohol
and drugs, in such a case, if the arbitrator inposed a
3-nont h suspension and then put the person back behind the
wheel , that would not literally conpel the enployer to
vi ol ate positive | aw because there woul d be no convicti on.

But given that there was an alternative basis
for feeling highly confident that the prohibited conduct
had occurred, such an award woul d be explicable only on
the ground that the arbitrator disagreed with the policy
judgment reflected in the DOT regul ations.

But we do -- while we don't think that the
vacatur of the award is limted to those situations in
which a violation of positive | aw woul d ot herwi se occur,
we do think that the relevant public policy nust be drawn
directly frompositive |law, and therefore the question is,
is there anything in the testing act or the DOT
regul ations that identifies discharge as the mandatory
penalty for a second drug offense or not, and in our view
there's no way that the regulations or the statute can
fairly be read to conpel that concl usion

QUESTION: Well, they can't conpel that
conclusion, but wouldn't you say it's part of the public
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policy, a clear part of the public policy, that a -- that
where there is a substantial possibility that a person who
has been a drug user will be under the influence of drugs
while driving, that person should not be put behind the
wheel ?

MR STEWART: | think that's correct --

QUESTION:. Al right.

MR. STEWART: =-- and | think the DOT reg -- but
| think the DOT regul ations --

QUESTION:  So you woul d acknowl edge that if the
arbitrator's finding in this case could be characterized
as ignoring that substantial possibility, it could be set
asi de?

MR. STEWART: We wouldn't say that, because in
our view the DOT regul ations provide an alternative basis
for preventing that, that feared result from occurring.
That is, regardl ess of whether the arbitrator orders this
person reinstated, the person is not eligible under the
regul ations to drive a comrercial vehicle until he
conplies with DOT's rehabilitation requirenents.

And if he's eval uated by the substance abuse
professional, if the substance abuse professional
certifies that he has conplied with the recommended course
of treatnent and that the enployer is therefore legally
free to enploy himagain in driving a truck, that provides
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the basis for assurance that a person who poses a

substantial risk will not be on the roads, and --
QUESTI ON:  Who are these substance abuse

prof essi onal s who have the unfortunate acronym SAP' s?
(Laughter.)
QUESTION: Do you get a certificate as a SAP, or

what - -

(Laughter.)

MR STEWART: The SAP's, as we refer to them
are not -- they're not certified by the Departnent of

Transportation, but the regul ations do specify the
categories of people who are eligible to performthis
service, and the regul ations al so nake clear that the
choice of a particular SAP is up to the enployer unless

t he enpl oyer has del egated that power away through

col | ective bargai ning agreenent, so the enployer has the
ultimate power to ensure that this inportant decision is
not being entrusted to soneone, sonebody that the enpl oyer
believes is insufficiently protective of the public
safety.

QUESTION: M. Stewart, do you think that there
is a difference and that public policy overrides, say,
sonmet hing that would just come under the FAA a question
t he Chi ef asked, say a consuner contract that's drawn by
the seller, and that's dictated the contract, and a --
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addi ng on top of the collective bargaining contract public
policy in the case of a -- of an enpl oyer-union negoti ated
contract?

MR, STEWART: Well, we would certainly agree
with the Chief Justice that there is also a strong policy
reflected in the | anguage of the Federal Arbitration Act
in favor of enforcenent of arbitration agreenents in the
conmer ci al cont ext .

There is in the | abor context the additional
consi deration of preserving industrial peace, but we
don't -- | don't know that we would say that the two are
different in kind.

Now, certainly in the State systemit is up to a
State governnent to determine howit wants to allocate
power anong the branches, and therefore State courts may
assunme far greater authority to devise public policy to
set aside contracts that violate it even if they aren't
drawi ng the rel evant public policy frompositive | aw.
That's up to the State system

But within the Federal system | think even
whet her within the FAA, or under the | abor nmanagenent
statutes, there is a strong policy in favor of
enf orcement of contractual choi ces.

And so in 1992 to 1994 the Departnent of
Transportation conducted an extensive rul e-nmaking, it
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heard comments from a nunber of interested people, and its
mandat e from Congress was to consider both the need to
protect the public safety against the ill effects of
transportati on enpl oyees who use drugs, and the testing
act al so included a congressional finding that
rehabilitation is a critical conponent of any testing
program

And it was the Departnment’'s nandate to bal ance
those potentially conpeting objectives, and specifically
with respect to the problemof a recidivist drug user, the
initial regulation proposed by the Departnent of
Transportation woul d have nandated a 60-day
di squalification period.

And | think, as Justice Breyer suggested, part
of the irony of this case is that if that provision had
been adopted, we think the petitioner would have no basis
for challenging the arbitral award here, because if DOT
had sai d, suspension of at |east 60 days, and the
arbitrator had i nposed a suspension of a little over 3
nont hs - -

QUESTION: May | ask this question, follow ng up
on sone of Justice Scalia' s? Do you think there's a
public policy that would require arbitrators in cases such
as this to assess the likelihood of recidivismin the
future?
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MR. STEWART: | think it all depends on what
powers the parties elect to confer upon the arbitrator.
That is, if the collective bargaining agreenent specified
that the punishnent for a first positive drug test will be
a 30-day suspension followed by reinstatenent if the
i ndi vi dual has conplied with the DOT regulations, | think
t here woul d be no roomunder the contract for the
arbitrator to say, I'mnot sufficiently confident that
this person can do the job again, and therefore I'm
ordering himdischarged.

And conversely, if the collective bargaining
agreenent sai d, anybody who violates the drug policy tw ce
will be dismssed, the arbitrator wouldn't have authority
to determne that really the policy in favor of
rehabilitation was nore inportant and therefore he should
be gi ven anot her chance.

But where, as here, we have a collective
bar gai ni ng agreenent that gives the arbitrator very broad
di scretion to decide whether there is just cause in a
particul ar case, we think the arbitrator would naturally
| ook to public policy considerations, anong ot hers.

QUESTION:  So you woul d say he woul d soneti nes
make the public policy determ nation, but not necessarily
al ways.

MR. STEWART: And it woul d depend upon the
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authority entrusted to him--

QUESTI ON: Under the agreenents --

MR. STEWART: -- by the parties.

And so the Departnent of Transportation
considered a provision that would have i nposed a mandatory
60- day suspension for recidivists. It seened clear to us
that if that provision had been adopted, the 90-day-plus
suspensi on that was inposed here couldn't be said to
violate public policy, and although it's not terribly
clear fromthe Federal Register notice exactly why the
Department declined to adopt that provision, it's very
cl ear that the Departnent understood that the consequence
of deleting that proposed rule was to | eave to the
contracting parties the determ nati on whet her
rei nstatenent would occur even after a second positive
test. That is the public policy as determ ned by the
Depart ment of Transportation.

|f there are no further questions --

QUESTION: Does the record tell us where
M. Smith is working today, and at what job?

MR STEWART: Not that |'m aware of.

QUESTI ON: Thank you, M. Stewart.

M. Roberts, you have 4 mnutes |eft.
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REBUTTAL ARGUMVENT OF JOHN G ROBERTS, JR
ON BEHALF OF THE PETI TI ONER

MR. ROBERTS: Thank you, Your Honor. | have
just three very brief points.

First, the lower courts did not address the
guestions we have been discussing this norning. They
adopted the position that because this award was not
illegal, the public policy exception does not apply. |
understand the Solicitor General's representative to agree
with us that that is an incorrect statenent of the
standard. At the very least, then, it seens appropriate
to vacate the decision and send it back for the | ower
courts to at least apply the correct standard.

Second, take no confort in the certification of
t he substance abuse professional. M brother for the
union said that he certifies that the enpl oyee
successfully conpleted rehabilitation. That is not
correct. Al that the substance abuse professional
certifies is that the enpl oyee properly followed the
program not that it worked, not that it was likely to
wor k, and certainly not that the enpl oyee does not present
arisk tothe public, and also keep in mnd that the
prof essional obligation of the SAP is to the enpl oyee, not
to the public safety. He could easily determne that it's
best for this enployee to be back on the job, even if that
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represents a threat to public safety.

Finally, you can | ook through the regulations in
excruciating detail. You will not find a provision
addressing the problemof a recidivist. The Departnent
may have considered some things. It didn't adopt them
It seens an awful |ot of weight to place on the failure to
adopt a provision to conclude that sonmeone who viol ates
these rules 20 tines is to be treated exactly |ike soneone
who violates it one tine. That is insufficient to protect
public safety.

What the regul ations provide is that this issue,
reinstatenent, is left to contract. |If it is left to
contract, the public policy exception applies.

In the reported cases alone, you will find
exanples of arbitrators ordering the reinstatenment of
nurses who prescribed the wong nedi cati on and stood by
while patients were dying, the hel msman of a 635-foot oi
tanker who was on marijuana and ran it aground, the
nucl ear plant operator who diffused the safety system at
the plant so he could |leave early for lunch, and the pil ot
of a 727 who flew it while blind drunk.

The public policy exception is needed for those
types of cases, and we respectfully submt that the case
of a driver of a 25-ton vehicle in Wst Virginia who has
twice failed drug tests fits in that category.
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Thank you, Your Honor.
CH EF JUSTI CE REHNQUI ST:  Thank you,
M. Roberts. The case is submtted.
(Wher eupon, at 12:02 p.m, the case in the

above-entitled matter was submtted.)
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