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N THE SUPREME COURT OF THE UNI TED STATES

e ¢
CARMAN L. DECK,
Petitioner
V. : No. 04-5293
M SSOURI
e &

Washi ngton, D.C
Tuesday, March 1, 2005
The above-entitled matter cane on for oral
argunent before the Suprene Court of the United States at
1: 00 p. m
APPEARANCES:
ROSEMARY E. PERCI VAL, ESQ, Assistant Public Defender,
Kansas City, Mssouri; on behalf of the Petitioner.
CHERYL C. NIELD, ESQ, Assistant Attorney Ceneral
Jefferson Gty, Mssouri; on behalf of the

Respondent .
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PROCEEDI NGS
(1:00 p.m)

JUSTI CE STEVENS: W' |l hear argunent in Deck
against the State of M ssouri.

Ms. Percival.

ORAL ARGUVMENT COF ROSEMARY E. PERCI VAL
ON BEHALF OF THE PETI Tl ONER

M5. PERCI VAL: Justice Stevens, and may it
pl ease the Court:

The question before the Court today is whether
the trial court violated Carman Deck's rights to due
process and a fair and reliable sentencing proceeding, as
guaranteed by the Sixth, Eighth, and Fourteenth
Amrendnents, when the trial court forced himto appear
handcuffed to a belly chain and shackled in | egirons
before the jury which woul d determ ne whether he was to
live or to die.

Counsel objected to the restraints and filed a
noti on asking for the procedures set forth by this Court
in Hol brook v. Flynn. Hol brook described shackling as an
I nherently prejudicial practice and set forth a procedure
by which courts would exercise their discretion in
mai ntai ni ng courtroom security while protecting the rights
of the defendant.

If the court is to inpose an inherently
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prejudicial practice |ike shackling, it first nust
determ ne that the shackles are necessary to further an
essential State interest specific to the trial and nust
find that no | esser neans is available to neet those State
I nterests.

The court abused its discretionin failing to
apply the Hol brook standard in penalty phase.

JUSTICE GNSBURG D d the -- did counsel
suggest |less intrusive restraints?

M5. PERCI VAL: Counsel had filed an extensive
notion in which it set forth a nunber of different ways in
which courts in Mssouri and in other jurisdictions had
dealt with the problemwhere the -- where the courts
mnimzed the effect of the shackles on the jury by hiding
t hem from vi ew such as by pl aci ng boxes around counsel
tabl e, ensuring that the defendant was already in place in
the courtroom before the jurors entered, that sort of
thing. And the court summarily overruled that notion

JUSTI CE SQUTER. What was the basic

justification in the first place for shackling? | nean,
were there insufficient bailiffs or -- or why did they do
it in-- evenin -- during the trial itself?

MB. PERCI VAL: The court did not establish a

record for why the shackles were -- were warranted. The
only justification that the court gave was -- at this
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penal ty phase retrial was that Deck had been convi cted,
but there's nothing else in the record as to what
justification the court had.

JUSTICE SQUTER. Is there any indication that
there were or were not present court security officers?

M5. PERCIVAL: There's nothing in the record as
to security officers in the courtroom

JUSTI CE SCALIA: Wio -- who should -- whose
responsibility should it be to get sonething |like that
into the record? | nmean, | read it. | don't -- | have no
| dea whet her there was a good reason for the shackling or
not .

M5. PERCI VAL: Once defense conviction objects
to the use of shackling, it is incunbent upon the State to
show that the restraints were harm ess, and by doi ng so,
they woul d need to nmake a record that --

JUSTICE O CONNOR:  What's the authority for the
burden of proof question? Wat -- what -- which of our
cases do you rely on for that?

M5. PERCIVAL: Well, it's basically Chapnman
because shackling is an inherently prejudicial procedure,
and when the court inposes that without justification, the
burden falls on the State to showthat it was, in fact,
justified or that the shackling was -- was harn ess and

that the jurors could not see it or that sort of thing.
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JUSTI CE KENNEDY: So the principle is there's a
right not to be shackled, and when the State says that
that right has to be conprom sed, then the State has to
have t he burden of proof?

M5. PERCI VAL: Yes.

JUSTI CE KENNEDY: And | | ooked -- and | find
that rule in Chapman?

M5. PERCIVAL: No, it would not be in Chapnan.
It would -- it's -- it flows from Hol brook and Illinois v.
Allen and Estelle v. WIllianms. Those cases set up the
standard that is really enunciated in Hol brook.

JUSTI CE SCALIA: Those -- those are all, are
they not, cases involving the -- the guilt phase of -- of
atrial? R ght?

MS. PERCIVAL: Yes, Your Honor.

JUSTICE SCALIA: Well, thisis alittle

different. He -- | nean, when you shackl e sonebody who
hasn't yet been convicted, you -- you send a nessage to
the jury that, you know, this -- this person belongs in

irons. But the jury had already found this person guilty.
M5. PERCI VAL: Yes, Your Honor.
JUSTI CE SCALIA: He was -- he was convi ct ed.
M5. PERCI VAL: Yes, and --
JUSTI CE SCALI A:  Should that nmake no difference?
M5. PERCI VAL: The reason that this presunption
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applies in penalty phase as well, the presunption of --
t hat shackles are inherently prejudice, it stens from--
we could start the analysis in guilt phase. In guilt
phase, courts have hel d that shackles are inherently
prej udi ci al because they nake the defendant appear --
JUSTI CE SCALIA: Qiilty.
M5. PERCI VAL: -- dangerous, violent,

untrustworthy, and then hence, they are nore likely to be

guilty.

Notably in -- in guilt phase, there's no
guestion as to character. In penalty phase, however,
where the State still has a burden of establishing that

the defendant is worthy of a death sentence by evi dence
presented in court, the question of character is a key
factor that the jury considers.

JUSTI CE SCALIA: Can -- can | ask you? You say
counsel proposed sone alternatives to -- to the visible
shackling. D d counsel object that there shouldn't have
been any shackling at all?

M5. PERCI VAL: Counsel filed a notion saying
that there should not be restraints at all, but within
that notion, he explained how courts in Mssouri had
accomodat ed - -

JUSTI CE SCALI A: Ckay.

M5. PERCIVAL: -- both interests successfully.
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JUSTI CE SCALIA: But he did take the position
that there was no need for shackles at all.

M5. PERCI VAL: Yes, yes.

JUSTI CE KENNEDY: Back on your earlier part of
your answer to Justice Scalia, that it's inherently
prejudicial in the sentencing stage, if one of us were to
agree or the whole Court, the majority, were to agree with
your position and wite the opinion out, what would we
cite for that, other -- other than our -- our own
assunptions as to how the system worked, judicial notice?

M5. PERCIVAL: Well, | think that you could
foll ow Hol brook pretty closely and that | think what you'd
need to -- to deal with is there's a whol e bunch of
precedent regardi ng how prejudicial shackling is. W know
that character is essential in penalty phase, and the
ot her characteristic of penalty phase is the hei ghtened
for reliability which is not present in the guilt phase.

JUSTI CE KENNEDY: Wth -- with character, we
know -- we know he's a nurderer.

M5. PERCI VAL: W know that on that day 7 years
prior that Carman Deck was dangerous to those people in
that situation. But what the jury is being asked to
consider is whether his acts on that day were really in
conformty with what his character is and what it -- how

he woul d behave if he were sentenced to |ife w thout
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par ol e.

JUSTICE SCALIA: Are you sure that it's as -- as
prejudicial inthe -- in the penalty phase as it is in the
guilt phase? | nean, in the guilt phase, it does make the
person look like a crimnal. |In the penalty phase, | --
|"'mreally not sure if |I -- if | were a prosecutor whether
| would prefer to have the defendant shackled or not. The

i ssue before the jury is whether to |l eave this person in

his -- in his current incarcerated state for life or to
execute him And | -- | mght think that show ng, you
know, what -- what kind of an existence it is to be -- to

be a life prisoner wal king around with the | egirons and
chains -- I'mnot sure that that is going to cut in favor
of the jury's giving the death penalty or -- or to the
contrary, nmake the juror think, boy, what a wetched life
this is and -- and that ought to be enough.

M5. PERCI VAL: Well, Your Honor, in Beck v.
Al abama, a simlar situation arose. In Beck, the question
was whet her Al abama's statute which prohibited the jury
fromgetting | esser included offense instructions in a
first degree nurder case was constitutional. And Justice
Stevens in his opinion witing for the Court stated that
there may be factors that cut in favor of the defendant
and factors that cut against the defendant, but the

uncertainty and unreliability that is forced into the
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fact-finding process is what the problemis.

So as in this situation, perhaps sone jurors
woul d -- woul d think, you know, he's wearing these
shackl es just because he was convicted. Qhers mght --
may, as well, say he's wearing them because he's
particul arly dangerous. W don't know, and there's that
unreliability of the -- the fact-finding process since the
def ense has not been able to confront this evidence and it
hasn't cone in fromthe stand.

JUSTICE O CONNOR:  What are the factors in
M ssouri that the State would be trying to prove to urge
the inposition of death versus |life inprisonnent? Wat
are the things in Mssouri that are deened rel evant?

M5. PERCIVAL: Well, there are statutory
aggravating circunstances, and the jurors are also all owed
to consi der non-statutory evi dence.

JUSTICE O CONNOR:  |Is future dangerousness an
I ssue in Mssouri?

M5. PERCIVAL: It is not a specific aggravating
circunstance, but it's sonething that is -- is certainly
rel evant and that the jurors can consider.

JUSTI CE KENNEDY: Does your whol e case turn on
how shackling affects the argunent that you're -- that the
accused is making that he's not dangerous, et cetera, or

is there sone other different standard that we coul d use
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to the effect, say, that it's just not consistent wth the
dignity in an American courtroom sonething |ike that?

MS. PERCI VAL: Well --

JUSTI CE KENNEDY: Does your whol e case turn on
whether or not this is prejudicial to the fact-finding
process on the specific issues or is there sone nore
general standard?

M5. PERCIVAL: Well, there are certainly other
considerations that shackling affects. Shackling inpedes
participation in the trial by affecting how the client can
comuni cate with counsel and that sort of thing, how the
jurors will gauge his deneanor, whether his nental
faculties will be di mnished through the shackling. Qur
argunent here -- because counsel did not specifically
obj ect on grounds of right to be present, our argunent
here focuses on how the jury viewed the defendant, given
the fact that he was in these -- this extrene form of
restraints, and these extrene restraints were unjustified.

JUSTICE G NSBURG In the prison setting, does
he wear such restraints? Justice Scalia suggested the
jury mght say, wow, that's the way he has to go around
the rest of his life with the -- all chained up. But in
-- do we know whether in the prison he would be routinely
wearing these restraints?

MB. PERCI VAL: No, he would not be unless he was
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a very disorderly inmate or sonething |ike that, but |
think nost of the jurors would -- would know from seei ng
jail shows and jail novies that inmates are typically not
restrained in that fashion so that --

JUSTI CE SCALI A: It's --

JUSTI CE KENNEDY: Well, | nean, | think the --

JUSTICE SCALIA: -- it's still an oppressive
rem nder of -- of howthis individual, if sentenced to
life, is -- is subject to -- to the orders of prison

authorities which on sone occasions will subject himto
this kind of restraint.

| -- once again, if | were a prosecutor, |I'd
rat her have himdressed up in a nice, new suit and his
hair conbed and smling. | would nuch prefer that to
havi ng hi min shackl es.

JUSTI CE STEVENS:. Are you aware of any cases in
whi ch prosecutors have objected to shackling?

M5. PERCI VAL: No, | amnot, Your Honor.

JUSTI CE STEVENS: So Justice Scalia would have,
| suppose, but he's unusual as a prosecutor | think.

(Laughter.)

M5. PERCI VAL: No.

JUSTI CE KENNEDY: Well, | -- 1 think there is --
is sonmething to the point that if I'"ma juror and the

defendant is sitting about as close to ne as you are at
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the counsel table and | see that he can't suddenly junp
out at nme, | have a certain -- certain security in nmaking
a deliberated judgnent. | -- 1 do think it may cut both
ways. And that's why I'masking you is if there are sone
ot her consi derations here.

M5. PERCIVAL: Well, | think -- | don't think
there's other considerations other than, you know, this is
penal ty phase of a capital trial where we have to have the
reliability of the fact-finding process. And the jurors
are gaugi ng the character of this defendant. And as you
mentioned in your concurring opinion in R ggins, the jury
is searching to discover the heart and mnd of this
def endant, and consi derations such as character or future
dangerousness are very inportant and may, in fact, be
determ native of what sentence the defendant receives.

Shackl i ng a defendant basically places a thunb
on death's side of the scale and dehunani zes the
defendant, making it easier for the jury to find that he
is worthy of a death sentence.

The Hol brook standard that this Court
established is a great standard. It has been in effect
for -- for decades and it works. It is efficient and it
is just as easily applied in penalty phase.

Hol br ook pronotes the reliability of a death

determnation by Iimting the risk that inpermssible
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considerations will cone into play. It also allows
consi deration of the individual circunstances of the case
that is so crucial in the penalty phase.

Hol br ook - -

JUSTI CE KENNEDY: Let nme ask you this. You, of
course, would object to having to show prejudice in any
i ndi vidual case. Then it seens to nme, to follow that
that's prejudice -- that that nmeans because prejudice is
difficult to show And if prejudice is judicial --
difficult to show, why should we rule for you anyway?

M5. PERCI VAL: Because we are concerned with the
reliability of the death sentence. |If -- if shackles are
I nherently prejudicial in guilt phase where character
isn't even at issue and that has a | esser standard of
reliability, then they certainly are inherently
prejudicial in the guilt -- in the penalty phase where the
defendant's life is at stake.

And as Justice O Connor has recogni zed in her
concurrence in the Eddings v. lahonma case, this Court
goes to extraordinary neasures to ensure that the
def endant sentenced to be executed is afforded process
that wll guarantee, as nmuch as humanly possible, that the
sentence was not inposed out of whim passion, prejudice,
or m st ake.

Shackl i ng opens the door to prejudice and
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m stake by giving the jury the inpression that the
defendant is particularly dangerous and therefore worthy
of a death sentence.

JUSTI CE BREYER Is --

JUSTI CE G NSBURG What do you nmake of the judge
-- well, the jury, already having been polled, and every
one of themsaid this would not affect our judgnent?

M5. PERCIVAL: This Court in Holbrook dealt with
the sanme situation, and the Court in that case held that
when a procedure presents such a probability of prejudice
that it is inherently lacking in due process, little stock
need be placed in jurors' clains to the contrary because
jurors nmay not even be conscious of the effects that
shackling will have.

And at that point in the proceedings, the jurors
had not been instructed as to what specific factors they
woul d be | ooking at. They did not know that M ssouri has
four steps in their sentencing procedure. They did not
know how this would play intoit. So their response that
they woul d not be affected really should have little
beari ng here.

JUSTI CE BREYER  Suppose the judge had said this
def endant has just been convicted of killing two people.
He convicted them-- as the jury knows, he was convicted

of having killed them because he wanted to avoi d bei ng
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sent back to prison. The jury may sit there and thi nk,
well, if he killed two people to avoid being sent back to
prison and we've just voted himguilty, maybe he's going
totry to lunge out in the courtroomand get us. And
therefore, | want himshackled. Now, suppose the judge
had said that. Wuld that be an adequate reason?

M5. PERCIVAL: No, | don't think it would. |
guess what you're saying is if the jurors believe that the
shackling is done for their protection. Then that gives
the jurors the idea that -- that this man is going to --

has done sonething to indicate --

JUSTI CE KENNEDY: | -- | think you have to give
that answer to Justice -- to Justice Breyer, and that's
why I'masking. | -- | think you just have to say that

this is inherently inconsistent with the atnosphere we
want to have in a courtroom It seens tonme -- 1 -- 1|'m
not quite sure | can find a lot of authority for that, but
it seens to ne that has to be your argunent.

M5. PERCI VAL: Yes, it is.

JUSTICE O CONNOR: Wl I, Ms. Percival, would you
still be here today with this argunent if the defendant
had sinply had shackl es around his ankles that woul d have
prevented him in -- in effect, fromrunning or |unging at

anyone, but that that had been conceal ed by appropriate

covers around the table where he was sitting so that the
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jury was unaware of that situation?

M5. PERCI VAL: Yes.

JUSTICE O CONNOR:  Wbul d you still be here --

MS. PERCIVAL: No. | --

JUSTICE O CONNOR:  -- making this argunent that
it's inherently prejudicial even though the jury coul dn't
see it?

M5. PERCIVAL: | would not be here arguing that
if the court had gone to -- had -- had bal anced both
interests and had limted the risk that this inpermssible
factor would conme into play. And in fact, at the first
trial and penalty phase, Deck wore | eg braces underneath
his clothing and he behaved perfectly fine. It was only
when he cane back on --

JUSTICE O CONNOR  That wasn't obvi ous or
visible particularly to the jury.

M5. PERCIVAL: No, it was not.

JUSTI CE KENNEDY: Well, but then you're giving
away the R ggins argunent, which is that this sonehow
affects the psyche of the defendant and he can't fully
participate, et cetera, which | thought was your argunent.

M5. PERCIVAL: Well, that -- that is one of the
probl ens with excessive shackling. | think with -- with
| eg braces -- there's -- there's a balance with -- with

Hol brook. And the court is balancing the State's
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I nterests and courtroom security with the defendant's
interest in a fair trial. The leg braces was an effective
bal ance because it protected the courtroom security, but
it al so enabl ed Deck to be judged on -- just on the
evi dence presented in court and to have the freedom
necessary to --

JUSTI CE KENNEDY: So can every defendant have
| eg braces in every case?

M5. PERCI VAL: No, Your Honor. No.

JUSTICE SQUTER  Well, is -- you -- you have --

Justice Kennedy alluded to one of your earlier argunents,

and that is the -- sonehow the -- the shackling affects
the capacity to participate. | thought you neant by that
if the -- the hands are shackled, he can't wite notes to
counsel. Do you nean sonething el se?

MS. PERCI VAL: Well, there are two different
angles on that. First, there's the ability to comunicate
w th counsel, such as by taking notes. The other aspect
is if the shackles are so distracting to the defendant or
causing himpain that he will not be able to concentrate
on what is going on at the trial to enable himto help his
attorney and parti ci pate.

JUSTICE SQUTER.  Well, I -- 1 would grant you if
-- if they -- they are so tight that it's causing pain,

you' ve got a separate problem but short of that, does the
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so-called capacity to participate suffer sinply because

he's -- he's inirons? | nean, the only participation
that he's going to do, | presune, is -- is sit there and
-- and comuni cate with his lawer. |It's going to affect

his capacity to wite a note to his lawer. Wat else is
it going to do?

M5. PERCIVAL: |If the shackles are -- are very
obvious, it mght deter the defendant fromcomng to court
in the first place, | est he be characterized as this
danger ous per son.

JUSTI CE SQUTER: Do you know of any instance of
t hat ?

M5. PERCIVAL: | cannot cite to any right now,
Your Honor. But --

JUSTI CE G NSBURG But he does have to stand up
when the judge cones in --

M5. PERCI VAL: Yes, when the --

JUSTICE G NSBURG -- and presumably when the
jury files in.

M5. PERCI VAL: Yes. Wen the judge cones in,
when the jury conmes in, the defendant would stand up. And
SO --

JUSTI CE SQUTER: But your -- your problemwth
that, as | understand it, is sinply that at that point

with all these chains and so on, he's giving an i npression
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or the State is requiring him in effect, to give an
I npression to the jury that may be a -- a fal se
| mpr essi on.

MS. PERCI VAL: Yes.

JUSTI CE SQUTER:  Ckay.

M5. PERCI VAL: Yes, it is.

JUSTI CE SQUTER. But back to participation.

M5. PERCIVAL: It could also prevent himfrom
testifying if he knows that he would need to wal k from
defense table up to the w tness box.

JUSTI CE SOQUTER  But that would be true if he
were in the | egirons.

M5. PERCIVAL: That -- you're right, Your Honor.
But there's other nmeasures that the court could take to
ensure that the defendant was in place at the w tness box
before the jury would cone in.

JUSTI CE SQUTER:  True, true.

M5. PERCIVAL: But in this case the judge took
no renedi al neasures. The judge was perfectly satisfied
by the fact that the jury could see these restraints.

JUSTI CE SCALIA: | gather there was sone
evi dence or perhaps it's conceded that he was put on a
sui ci de watch before his first trial. This was the second
trial. R ght?

M5. PERCI VAL: Right. Wen --
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JUSTI CE SCALI A: That he had been put on a
sui cide watch and that he had tried to injure hinself by
knocki ng his head against the cell wall?

MS. PERCI VAL: Yes.

JUSTI CE SCALIA: Wiat if -- what if the judge
had specifically stated |'"mputting himin irons because
the man is -- is violent enough towards hinself or others
that |"mworried about the safety of the jury.

M5. PERCI VAL: Well --

JUSTI CE SCALIA: Wiat if the judge had said
t hat ?

M5. PERCI VAL: Ckay. That incident --

JUSTI CE SCALIA: Wuld that have been enough?

M5. PERCIVAL: | -- | don't think it would have
been in this case because that incident had happened wel |
prior to the first trial, and at the first trial, he was
wearing the | eg braces underneath his clothing and they
sufficed. Deck was a perfectly calm orderly defendant in
the courtroom There were no probl ens.

And so there's two issues. There's the issue of
whet her the shackl es were warranted and then whet her the
-- they were excessive. And these -- handcuffing himto a
belly chain and forcing himto wear |egirons were
excessi ve.

May | reserve the rest of ny tinme, Your Honor?
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JUSTI CE STEVENS: Yes, you may, Ms. Percival
Ms. N eld.
ORAL ARGUMENT OF CHERYL C. NIELD
ON BEHALF OF THE RESPONDENT

M5. NI ELD: Justice Stevens, and may it pl ease
t he Court:

The State of M ssouri and M. Deck agree that
the trial court needs discretion to fashion security
measures such as restraints. That's particularly so in a
case like this where we're tal king about a penalty phase.
M. Deck, at the tine of his penalty phase retrial, had
al ready been convicted, anong ot her things, of two counts

of nmurder. So by definition, he was a dangerous

i ndividual. In those circunstances --
JUSTICE SQUTER Well, isn't -- isn't the
guestion whether he -- he was dangerous in the courtroon?

M5. NIELD: That is part of the question. That
s true.

JUSTI CE SQUTER. There's no guestion he was
danger ous when he conmmtted the nmurders, but -- but I
don't know that that neans he's dangerous in a courtroom

M5. NIELD: Well, | think that certainly
suggests that he's dangerous right off. In terns of
whet her or not he's dangerous in the courtroom there's

other facts that are conspi cuous upon this record.

Page 22

Alderson Reporting Company

1111 14th Street, N.W., Suite 400 1-800-FOR-DEPO Washington, DC 20005



© 0o N o o0 b~ wWw N P

N N N N NN P P PP R PP PR R
g A W N P O © 0 N O U M W N P O

JUSTICE O CONNOR Wl |, is there sone burden on
the part of the prosecutor and the court to consider at
| east alternative restraints or nmeasures to nmake sure that
there's no m sbehavi or?

M5. NIELD: There nmay be but prior to that,
there -- there should be a burden on the defendant to,
first of all, articulate that the restraints are visible
and make a record on that. And second of all, to --

JUSTICE O CONNOR: Wl |, apparently that was
done. Do you say that there was no notion nmade by defense
counsel and that alternatives were not proposed?

M5. NIELD: | think |I disagree with the
characterization. There was a notion filed pretrial that
contai ned a | engthy discussion of the |aw, which included
di scussi on of various cases and alternatives to restraint
t hat had been used. But that said, the notion itself is
styled notion to have accused appear at trial free of
restraints. The relief requested was that M. Deck should
appear free of restraints both --

JUSTI CE KENNEDY: Do you -- do you take the
position that every defendant can be restrained if the
restraints are not visible to the jury?

M5. NIELD: It -- it would depend on the nature
of the restraints, but if the restraints are not

visible --
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JUSTI CE KENNEDY: Legirons strapped to the |eg
of the -- of the table but not visible.

M5. NIELD: Right. |If not visible, then that
woul d be fi ne.

JUSTICE SCALIA: Wiy don't you limt it to
doubl e nurderers anyway?

M5. NIELD: Certainly that would be fine.

JUSTI CE SCALI A kay.

JUSTI CE KENNEDY: Well, but | want to know what
your position is. Traffic offenders?

M5. NIELD: Again, it -- it depends upon the
circunstances, but if they're not visible to the jury, the
def endant has a difficult time --

JUSTICE O CONNOR: Wl |, the circunstances that
you were given was a traffic offender

M5. NNELD: A traffic offender who is restrained
where it's not visible --

JUSTICE O CONNOR Wth -- with non-visible
restraints. |Is that perfectly okay?

M5. NNELD: VYes, it is. Yes, it is because if
the jury doesn't see them then --

JUSTICE O CONNOR It's kind of an extrene
position, isn't it?

M5. NIELD: That's true, but it points up the

| mportance of making a record on the visibility. |If they
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are not visible --
JUSTICE SQUTER.  Is --
JUSTICE GNSBURG But this -- this is given --

| mean, this is legirons. It's not |leg braces. Belly
chain. You don't need to nmake a record to -- to know t hat
those things are visible. 1s there any serious doubt that

t hey were visible?

MS. NNELD: Well, | -- 1 think there was serious
doubt and that's borne out by defense counsel's question
to the voir dire. He said to the -- during the voir dire
to the panel, you either do or will know that M. Deck is
restrained, and | guess that's what happens when you're
convicted. That's a rough paraphrase. But the either --
the part that he said, you either do or will know, that's
a direct quote. So defense counsel hinself was not even
necessarily --

JUSTI CE BREYER® Wiat about his notion? |Is M.
Leftwich -- is that defense counsel ?

M5. NNELD: One of them That's true. And
there was a gentl eman --

JUSTICE BREYER Al right, fine. He says |
woul d ask that or like to nove to strike the entire jury
panel for cause because of the fact that M. Deck is
shackled in front of the jury and nmakes themthink that he

Is going to -- that he is violent today and going to do
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sonething in the courtroom And | read that, he's saying,
of course, they can see it.

M5. NIELD: Again, we --

JUSTI CE BREYER. That doesn't say he can see it
-- they can see it?

M5. NNELD: | think that's an allegation by
counsel that that may be the case.

JUSTICE BREYER Al right. So has anybody said
-- he said, Judge, | would like you to get rid of this
jury which happens to be |ooking at the shackles. Ckay.
Now, at that point, you have to do -- thenisn't it upto
t he prosecution to say, what do you nean | ooking at thenf
They can't see them They're hidden.

M5. NTELD: Well, recall at -- at this point the
sequence is critical. By this tinme, defense counsel in
his voir dire questioning had already |let the cat out of
the bag. E ther you do or wll know that he's restrai ned.
But by --

JUSTICE O CONNOR: Wl |, are you taking the
position here that this record does not disclose that the
belly chains and the handcuffs and the other restraints
were not visible?

M5. NIELD: Yes. |I'mtaking the position that
we don't know fromthis record that they were visible.

JUSTICE O CONNOR:  That there's nothing in the

Page 26

Alderson Reporting Company
1111 14th Street, N.W., Suite 400 1-800-FOR-DEPO Washington, DC 20005



© 00 N o o0 b~ W NP

N N N N NN P P PP R PP PR R
g A W N P O © 0 N O U M W N P O

record to show that.

M5. NIELD: That's right.

JUSTICE O CONNOR®  And you don't concede it.

M5. NNELD: | do not. | do not concede it.

JUSTI CE STEVENS:. Yes, but your position would
be precisely the sane if the record nade it perfectly
clear that the jury could see everything, | think.

M5. NNELD: | think the test would be the same.
That's --

JUSTI CE STEVENS: Yes.

M5. NIELD: That's true.

JUSTICE STEVENS: So this is an alternative
argunent that you're making.

M5. NIELD: That's true.

JUSTI CE KENNEDY: But the State of Mssouri is
submtting to us the proposition that every defendant in
every case can be shackled so long as it's not visible.
And | -- | find that an extrene position because it's an
indignity on the defendant and the defendant is entitled
to dignity in a courtroom

M5. NIELD: Well, this points up the distinction
in this case between guilt phase and penalty phase. And
what we're tal king about here and the rule that I am
urging this Court to adopt relates to the penalty phase.

And in the penalty phase, |like M. Deck's, we have a
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person who's been convicted of nurder. Now, in a guilt
phase, certainly there are issues of presunption --

JUSTI CE KENNEDY: Could he be forced to wear
prison clothes once he's convicted and it's the sentencing
phase?

M5. NIELD: | think he possibly woul d be able
to, yes. Yes, | do because prison clothes identify the
defendant, and if a defendant is an escape risk, for
exanple, that would identify the defendant in case he were
to bolt fromthe courtroom for exanple.

JUSTICE G NSBURG But there's no for exanple
here because the court said, in answer to the | awer's
objection -- the -- the |lawer says, it prejudiced him--
prejudices himtoward the jury and it nakes hi m| ook
dangerous. The court's answer: the objection you're
making will be overruled. He has been convicted and wil |
remain in legirons and belly chain. The only thing that
was relevant, according to the trial judge was he has been
convi ct ed.

M5. NIELD: That is the only stated reason, that
he has been convicted. | think what that neans is he's a
twice convicted nurderer. O course, he's dangerous.

Further, there are reasons spread upon this
record. And keep in mnd the sane judge fromthe penalty

phase retrial has been with this case fromthe begi nning.
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There are reasons spread upon this record that justify
additionally the use of restraints against M. Deck.

JUSTI CE G NSBURG Wiy? He went through the
entire guilt phase with the nore noderate restraints, just
the leg brace, and there was no incident. There was no
di sturbance in that trial. He didn't try to |ash out at
anyone. Wiy wasn't that the best exanple of what one
could anticipate in the penalty phase?

M5. NI ELD: What you state is true, but by the
time of the penalty phase retrial, M. Deck's position, to
par aphrase from Martinez v. Court of Appeal, had changed
dramatically. He had al ready been convicted. Add to that
he had al ready pursued his direct appeal through the
M ssouri Suprene Court.

JUSTI CE STEVENS: Is the fact of conviction
critical for your point of view because it doesn't really
matter if there's prejudice or that because there's no --
no danger of prejudice?

M5. NIELD: |'mnot sure | understand your
guest i on.

JUSTI CE STEVENS: Well, do you concede that even
t hough he had been convicted, it would, neverthel ess, be
prejudicial in the eyes of the jury to see a man shackl ed
when one of the issues they'|ll have to decide is whether

his future dangerousness mght -- mght justify his
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execution? Do you think there is prejudice there, or do
you share Justice Scalia's viewthat it would be a good
thing for the defendant?

M5. NIELD: | think it would depend. Sone
jurors mght take away that the person --

JUSTICE STEVENS: And if it depends, why woul d
it not be appropriate to have a rule that the trial judge
shoul d be required to explain the basis for his decision?

M5. NIELD: Certainly here it woul d have been
sinpler had the trial court been a little wordier, and
that's not the case. That said, | think the test should
be, | ooking back, has the trial court done sonething
that's reasonabl e.

And then to get into the prejudice issue, |
thi nk you have to look at the facts of this case. In
terns of whether or not the restraint could prejudice M.
Deck, one thing to look at is the defense that he offered
in mtigation. H's defense in mtigation was not that he
was not a dangerous individual. It was not that these
nmurders were an aberration --

JUSTI CE STEVENS: Yes, but would you not agree
that it's always of relevance to a jury in deciding
whet her the -- the man shoul d be executed, is how
dangerous is this guy?

M5. NIELD: Yes, certainly juries can consider
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that, and jury case lawis in accord. But on the facts of
this case, M. Deck's defense in mtigation was not that
he was a safe individual or, again, that the nurder of

t hese two people was an aberration in an otherwi se saintly
life. That's not the case.

The mtigation defense was that he did these
horrible things. He is sone -- a nefarious individual,
but that he should not be sentenced to death because that
wasn't his fault. It was his parents' fault. They had
done a poor job in raising him He had suffered difficult
circunstances growing up. So there's sinply no
i ntersection between the mtigation defense offered here
and whatever the jury mght take away that m ght be
negative fromthe fact that he was restrained.

JUSTI CE SQUTER But the fact --

JUSTI CE KENNEDY: Could they put himin a cage?

M5. NIELD: Could they put M. Deck in a cage?
| don't think so. Could they put --

JUSTI CE KENNEDY: He's -- he's been convi ct ed.
VW know he's dangerous.

M5. NIELD: Right.

JUSTICE STEVENS: It seens to ne your argunent
s much like arguing on the nerits of the -- at the
original trial that his defense was alibi or something

| i ke that, therefore you don't have to worry about the
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prejudice that arises fromthe restraints.

M5. NNELD: Well, | think in the penalty phase,
we're looking at reliability. And -- and the bottomline
i s restraining sonebody who's tw ce been convicted of
murder is not in any way unreliable or m sl eading.

JUSTI CE STEVENS: Yes, but the bottomline from
the other point of viewis that shackles are al ways
prejudicial, and you try to have the scal es evenly
bal anced when you' re deci di ng whether the man should die
or not.

M5. NIELD: In terns of nmaking that decision,
it's inportant to renmenber that M ssouri has procedures in
pl ace to channel, at the front end, the jury's decision
whet her or not to inpose death. Anong those are
aggravating circunstances. And in this case the
aggravating circunstances did not relate at all to
danger ousness or future dangerousness. |In fact, in
M ssouri --

JUSTICE SQUTER  Well, the -- the stated
aggravating circunstances didn't, but the point of -- one
poi nt of the argunent is that by shackling the man in --
in this conplete and visible way, you are creating the
| mpression that no one could fail to -- to perceive that
this guy is so dangerous that they can't even depend upon

courtroomsecurity either to protect himfromthe --
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protect the jurors or courtroom personnel or to prevent
escape. That -- excuse ne. That nay not be a verbal
argunent about dangerousness, but it seens to ne that it
is an unm stakably visible one. Wat is your response to
t hat ?

M5. NIELD: Two responses to that. |In terns of
t he dangerousness, again, this jury in particular knew
that M. Deck had been convicted of nmurder. They knew
that the choice they faced was both stark and very
serious: |ife without probation or parole or death. And
so to present M. Deck in restraints could hardly cone as
a shock. To the contrary, it mght be confusing and cause
consternation to have a tw ce-convicted nurderer sitting
at counsel table no nore restrained than counsel or the
people in the courtroom

JUSTI CE G NSBURG Do we know why the judge
apparently changed his mnd? Because if | renenber
correctly, at the pretrial hearing, the court said that
t he defendant would be allowed to, A wear his own clothes
and, B, to have |eg braces underneath for security. And
then sonetine after that pretrial hearing, the judge
apparently changed his mnd. Do we know what triggered
t hat ?

M5. NNELD: W -- we do not. There is no record

of any such pretrial hearing. The only way we know about
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that is fromallegations in the notion for newtrial. So
there is -- there is no record on that at all.

If possible, I'd like to get back to the cage
guestion, Justice Kennedy, that you posed. That's a --
that's an extrene formof restraint. Could that ever be
used in a case? |It's possible.

But then I think we get into questions of
whet her or not the trial court's action was reasonabl e.
And in | ooking at reasonabl eness, we can consider are
there other perhaps less visible, |less dramatic forns of
restraint that mght do the job equally well. That's not
to say, however, that a --

JUSTICE O CONNOCR Wl |, how about the ones that
were used on M. Deck during the trial? Ws that an
alternative that was reasonabl e?

M5. NNELD: | think it was an alternative in
this case, and the defense didn't proffer, at the tine of
t he objection, anything that they thought that m ght be
less. And | think the trouble conmes in here -- again,
don't believe a least restrictive alternatives approach is
appropriate, but when you tal k about |east restrictive, |
think it's sonetinmes difficult to tell what is |ess
restrictive than sonething el se because not all
restraints --

JUSTICE O CONNOR: Wl I, in part it depends on
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whose burden it is. Is it the burden of the State, if
they're going to use shackles, to sonehow establish that
it's needed?

M5. NNELD: | think --

JUSTICE O CONNOR' O do you take the position
that they're free to i npose shackles in every case, even a
traffic offense, if the prosecutor wi shes to do it,
wi t hout any justification? That's your position
apparently.

M5. NIELD: Well, | think if it's non-visible
restraints --

JUSTICE O CONNOR:  Is that right?

M5. NNELD: | -- | don't think that's --

JUSTICE O CONNOR:  Is that your position?

M. NNELD: No. | don't think that's precisely
right.

JUSTI CE O CONNOR: No?

M5. NIELD: | think if it's non-visible
restraints, we have a non-issue. |If the jury doesn't see
it, it doesn't really matter. That's -- that's --

JUSTICE O CONNOR:  That's not ny question, and
-- and it relates to what is the burden of the State in
t hese situations to use the visible restraints?

M5. NIELD: The burden is for the State to show

that the restraints were reasonable, were not conpletely
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out of proportion --

JUSTICE O CONNOR:  And where in this record do |
find that the State carried that burden --

M5. NIELD: The record --

JUSTICE O CONNOCR  -- and that there was a
finding by the trial judge on it?

M5. NIELD: There was not a finding per se, but
the facts of this case, spread upon the record, support
the use of restraints in this case.

JUSTICE O CONNOR:  Coul d you point nme to pl aces
in the record where it supports your position on the use
of the visible restraint?

M5. NIELD: Yes. M. Deck had an aiding escape
conviction that was presented to the jury. There was the
attenpted escape that Justice Scalia referred to. O
excuse ne. He referred to the -- the suicide --

JUSTICE O CONNOR'  Had that not occurred before
he was even tried?

M5. NIELD: That had, yes. Yes, that's true.

JUSTI CE STEVENS: And what were the facts of the
ai di ng escape? Was he trying to get away or was he
hel pi ng sonebody?

M5. NIELD: He was assisting sonebody.

JUSTI CE KENNEDY: | nean, what did he do? Draw

a map or what?
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(Laughter.)

M5. NIELD: He -- he had a saw bl ade and he
assi sted these other individuals in sawing their way out.
So there's that, both a conviction --

JUSTI CE STEVENS: Which really has very little
probative value on this issue. | nean, the fact that he
tried to saw his way out of a cell hardly speaks to the
risk of fleeing fromthe courtroomwhile the proceedi ngs
are goi ng on.

M5. NIELD: | -- | nust disagree. | think if
he's aiding other people in escape, he hinself tried to
renove the glass fromthe wi ndow when he was held in jai
prior to trial by renoving the caulking. If he is wlling
to escape in those circunstances, what's to say he's not
willing to escape in the Jefferson County courtroon?

JUSTICE G NSBURG So we al ready know that --
that that effort was nade before he was tried in the guilt
phase.

M5. NIELD: That's true.

JUSTI CE G NSBURG And what ever inference you
mght draw, it didn't prove out. So it seens to ne the --
the closest intineis the -- and -- and in fact is the
epi sode he's just been through, the trial episode. So why
woul dn't that be -- the -- the judge would start with that

in mnd. WlIl, | tried this man and he didn't give ne any
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probl ens, so | have no reason to anticipate problens now

M5. NIELD: That's true. But again, we also
have the fact that he had -- between the initial penalty
phase and the penalty phase retrial, M. Deck had pursued
his direct and post-conviction appeals. They had not been
successful on the issue of guilt. The issue of guilt is
done. He's a tw ce-convicted nurderer. And he knew t hat
at that tine.

Furthernore, we have the fact that the first
jury in the penalty phase found one of the six aggravating
circunstances -- actually they found all, but one of them
was that M. Deck killed in order to avoid |awful arrest.
He has 12 convictions on his record, and at the tine that
he killed the Longs, he knewthat if | |eave w tnesses and

they can identify nme and | go to prison for breaking into

their house and stealing noney, | will not be |eaving
prison. So that was a factor as well. That was a factor
as wel .

JUSTICE BREYER If -- if there are sone factors

that favor putting himin shackles and | guess others
m ght not, what's the argunent that the judge shouldn't at
| east have to nmake a findi ng?
M5. NIELD: Again, the question is
reasonabl eness. W don't have a finding here, and it

woul d certainly have been hel pful. But --
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JUSTI CE BREYER | nean, you know, | realize you
want to save the conviction and the penalty, but if you
| ook at the mne run of cases, it's pretty hard for ne to
see how the State could show special circunstances and
they not get a finding fromthe judge that they're right.

M5. NIELD: W don't --

JUSTICE BREYER It's pretty hard to see an
argunent against it.

M5. NTELD: W don't --

JUSTI CE BREYER | know that hurts your case,
but I -- 1 still need to think of sone argunent or reason
why the judge shouldn't have to at |east nmake a finding.

M5. NTELD: Right. Findings would certainly be
hel pful , but again, the question is whether or not what
the trial court did is reasonable, not if what he did was
perfect. [|f conspicuous on this record, we have factors
| i ke an attenpted escape, aiding others in escaping, the
fact that he killed to avoid |awful arrest, the fact that
between his initial penalty phase and the retrial he had
pursued his renedies. Wth all these facts, can we really
say that the trial court was on the side of
unr easonabl eness versus reasonabl eness? Do we have to
wait for M. Deck to actually have an outburst? O it
coul d be sonmething where it's an -- an issue of the

spectators in the courtroom There could be many things.
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It could be an issue of what the particular confines of
the Jefferson County courthouse are and whet her or not
it's set up in such a way as to avoid escape and things of
t hat nature.

JUSTICE G NSBURG Wth a -- with a blank record
-- the -- the State is going to restrain soneone and it
may be necessary, it may be not, and if the State has the
burden, then why shouldn't a review ng court specul ate on
what m ght have been when the only thing that was --
appears of record is he's been convicted and wll remain
in legirons? The only reason the court gave is that now
t hi ngs have changed. He's no longer in the guilt phase
where he enjoys the presunption of innocence. He has been
convicted and, therefore, we can keep himin chains.
There's nothing situation-specific about it. The judge
seens to be saying once a person is convicted, at |east of
murder, it's fair gane. It's -- it's permssible to keep
himin | egirons and shackl es.

M5. NNELD: | think that's what the court said
here. However, it's inportant to renmenber that the
def endant has a burden to establish a constitutional
violation. And further, the colloquy of the court and
counsel was such that counsel said, |ook, these restraints
make hi m | ook dangerous. And the court, by saying he's

been convicted, said, well, he is dangerous.
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Now, if there were other objections to the
restraints, for exanple, that he was unable to comuni cate
with counsel because his hand was not free and he coul dn't
wite notes or if the restraints were causing himpain or
If the restraints, the way they were set up, were causing
himto have difficulty facing the jury perhaps --

JUSTICE SCALIA: Ms. Neld, is -- is the State
maki ng a harm ess error argunent here? | really couldn't
tell fromyour brief whether you're doing it or not. Are
-- are -- is the State asserting that assumng it --
assumng it was wong, assumng it was a violation, this
jury woul d have -- woul d have cone out the sane way
anyway ?

M5. NIELD: That's right. That's true.

JUSTI CE SCALIA: Wiy is that?

M5. NIELD: First of all, again, the defense in
mtigation was essentially that M. Deck is dangerous, but
we ought to spare himthe penalty of death because of his
poor upbringing. And that defense in mtigation does not
i ntersect or have any sort of nexus with any sort of
presunptions that jurors mght draw

JUSTI CE SCALI A: Wiat -- what specific
aggravating circunstances did they jury find? You say
there are statutory aggravating circunstances in Mssouri

M5. NIELD: That's correct.
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JUSTICE SCALIA: And the jury found -- there are
five.

M5. NIELD: There were --

JUSTICE SCALIA: And the jury found all five.

M5. NIELD: Actually there were six --

JUSTI CE SCALI A Six.

M5. NIELD: -- that were pled in this case and
the jury found all six. And they are as follows. The
murders were each commtted while he was engaged in
anot her hom cide. He murdered each victimfor the purpose
of receiving noney. Both nmurders involved depravity of
m nd. Each nurder was commtted for the purpose of
avoiding lawful arrest. Each murder was commtted while
M. Deck was engaged in the perpetration of a burglary,
and each nmurder was committed while M. Deck was engaged
in the perpetration of robbery.

So, again, none of these factors -- there's no
nexus between these factors, which are really inplicit in
the guilt finding -- no nexus between these aggravating
circunstances that render M. Deck death-eligible and any
sort of dangerousness that the jurors mght take away from
the fact that he was restrained.

Once you get past the death-eligibility hurdle
with the aggravating circunstances, then cones the Ei ghth

Amendnent concerns about reliable and accurate sentencing
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in the selection decision, the decision that's one of a
noral nature of whether this person should be put to
death. And on that front, again, restraining sonebody
who's twi ce been convicted of murder is not inaccurate, it
Is not unreliable, it's not msleading in any way.

JUSTI CE KENNEDY: So -- so it's never ground for
reversal? I'm-- I'mwondering, in line with Justice
Scalia's question, is -- is -- would the cal cul us be,
well, this is not a close case and sone other cases are
closer? | nmean, is that what we do?

M5. NIELD: | think --

JUSTI CE KENNEDY: Your -- your -- | -- 1 think
first position at |east would be that it's never
prejudicial. But assunme we don't agree with that.

M5. NIELD: | think --

JUSTI CE KENNEDY: How does harm ess error work
to -- to pursue Justice Scalia's |line of questioning?

M5. NIELD: | think in terns of harm ess error,
that woul d be our second position, but the first position
here is that a constitutional violation has not been
est abl i shed.

JUSTI CE KENNEDY: | understand that.

M5. NIELD: And where that's the case, you | ook
at the totality.

JUSTI CE SCALI A: But answer his question. dve
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hi m an exanple of where it -- it wouldn't be harni ess
error.

M5. NIELD: Were it wouldn't?

JUSTI CE SCALIA: Assuming that it is a
violation, what's an exanple of where it wouldn't be
harm ess error?

M5. NIELD: An exanple of where it mght not be
harm ess error is where the defendant's defense in
mtigation is focused specifically on dangerousness or
future dangerousness. For exanple, if the defense in
mtigation is | commtted these nurders, but I'mvery sick
now, I'mfeeble, I"mnot going to pose any sort of threat
to anybody inside or outside the prison walls, if the
defense in mtigation relates to danger. O, for exanple,
if the defense in nmitigation was that while incarcerated,
t he person had found religion and realized the error of
his or her ways and was no |longer inclined to do these
things and felt renorse, that again mght rel ate.

JUSTICE SCALIA: O | suppose if future
danger ousness was a specific aggravating factor under
State law, as it is in Texas, for exanple --

M5. NIELD: Correct. That would nake a
di f f erence.

JUSTI CE SCALIA: -- then -- then you woul d

concede that if this was unlawful, the error clearly would
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not be harnl ess.

M5. NIELD: That could certainly nake a
difference there. That's correct.

O anot her exanple of where the defense in
mtigation mght intersect nore with the dangerousness
issue. In the Simmons |ine of cases, in one of the cases
the defense was that the particul ar defendant had a
proclivity for attacking elderly wonen and that was the
nature of his crine. But in prison there were no elderly
wonen, and so he woul d not pose a danger to anyone outside
the prison walls if incarcerated for life, nor would he
pose a danger to other prisoners because they were not
el derly wonen.

JUSTI CE G NSBURG | thought the question here
was, was he dangerous in the courtroon? WAs he going to
| ash out at a witness or try to --

M5. NNELD: | think that's the question when the
trial court |ooks at the restraints issue, but M. Deck is
saying that this inpaired the reliability of his
sentenci ng under the Ei ghth Anendnent. And there, we do
| ook at these other kinds of issues. It's not whether he
woul d be dangerous in the courtroom That's the trial
court decision at the front end under the Eighth
Amrendnent, and when we |l ook at reliability, is this

sonmething that is going to inpel the jury to inpose a
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deat h sentence based upon whi mor caprice or
arbitrariness. And we would submt that it is not.

Again, to restrain sonebody who's convicted of
killing not one, but two people, to do that does not send
the jury irrevocably down the path of giving death. And

that points up the prosecutor's argunent in this case.

JUSTICE GANSBURG If he -- if he were kept
under these restraints, legirons and the -- what do they
call it -- belly chain, day in and day out in prison,

woul d that constitute cruel or unusual punishnent?

M5. NNELD: It could. It could. And it would
depend upon the prison security. The difference being, in
prison, he's already confined versus outside the prison
walls. It -- it could present a problem |In one of the
Spai n cases, the -- the neck restraint was deened to be
cruel and unusual, and particularly if it's ongoing, if
it's -- if it occurs for a lengthy period of tine.

But, of course, we don't have that here and we
have not a prison context but a context of a l|ocal, rural
courtroomwhere the trial judge has to make sure that the
people in that courtroom the personnel, the spectators,
the jurors, that they are safe. And we would submt that
under the facts of this case, that that trial court's
deci si on was not unreasonabl e.

The M ssouri Suprene Court was correct inits
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analysis and it should be affirned.

JUSTI CE STEVENS: Thank you, Ms. N eld.

Ms. Percival, you have about 4 and a hal f
mnutes left.

REBUTTAL ARGUMENT OF ROSEMARY E. PERCI VAL
ON BEHALF OF THE PETI TI ONER

M5. PERCI VAL: Thank you, Your Honor.

JUSTI CE KENNEDY: Could -- could you comment on
whet her or not there's harnful error here?

M5. PERCI VAL: Yes, Your Honor.

This constitutional violation was not harm ess
for a nunber of reasons.

For one, character was the key consideration in
the jury's analysis of whether this person should |live or
die. The court is saying that even 7 years after this
crinme occurred, that Carman Deck is so dangerous that he
needs to be in both belly chain and legirons to keep the
courtroomsafe, to keep himthere. The court is saying
that he's dangerous in the courtroom that he renmains
dangerous and therefore he --

JUSTI CE KENNEDY: Are you asking us to say that
in light of six aggravating factors on which he was
convicted, the result likely would have been different?

MS. PERCI VAL: Yes, | am Your Honor. And

that's because there's -- that is the -- just the first
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step of the Mssouri procedure. The jury then goes to
step two, by which they | ook at both statutory aggravators
and nonstatutory aggravators to deci de whether death is
warranted. At step three, they then weigh the mtigation
agai nst the aggravati on.

The M ssouri Suprene Court itself in the first
appeal stated that Deck had presented substanti al
mtigation about his horribly abusive chil dhood.

And it's not accurate that the defense was only
related to his -- his childhood. In closing argunents,
def ense counsel repeatedly argued that Deck deserved to be
in prison because of what he had done, but that he would
be safe in prison. There would be no risk that he would
hurt anybody else. So that was part of the defense
strat egy.

These restraints were --

JUSTI CE SCALI A: That was at this trial or at
the first trial, that --

M5. PERCIVAL: This trial. He nade that
argunent at this trial

These restraints were visible throughout the
trial. There were 15 recesses, at which tinme Deck would
have had to stand up when both the jurors | eave the court
and cone back in.

The shackl es dehumani zed Deck and it degraded
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the dignity of the courtroom Prison clothing does not
relate to character, and shackles directly relate to
character, which is so key in the death anal ysis.

It was not reasonable to inpose these excessive
restraints after Deck had behaved appropriately at -- at
nuner ous proceedi ngs prior to this.

And for these reasons, we would ask the Court to
find that there was a constitutional violation --

JUSTI CE STEVENS: May | ask one quick question?

M5. PERCI VAL: Sure.

JUSTI CE STEVENS: Does the record tell us how
bi g he was?

M5. PERCI VAL: No, it does not, Your Honor.
Sorry.

JUSTI CE STEVENS:. (kay.

The case is submtted.

(Whereupon, at 1:56 p.m, the case in the above-

entitled matter was submtted.)
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