© 00 N oo o b~ w N P

e S S e e e
o o0 A W N B O

17
18
19
20
21
22
23
24
25

I N THE SUPREME COURT OF THE UNI TED STATES

- - - - - - - - - -4 - - - - - X
REPUBLI C OF AUSTRI A, ET AL.,
Petitioners
V. : No. 03-13
MARI A V. ALTMANN
D ¢

Washi ngton, D.C.
Wednesday, February 25, 2004
The above-entitled matter canme on for oral
argunment before the Supreme Court of the United States at

11:13 a. m

APPEARANCES:

MR. SCOTT P. COOPER, ESQ, Los Angeles, California; on
behal f of Petitioners.

THOVAS G HUNGAR, ESQ. , Deputy Solicitor CGeneral, Departnment
of Justice, Washington, D.C.; on behalf of the United
States, as am cus curiae, supporting the Petitioners.

E. RANDOL SCHOENBERG, ESQ., Los Angeles, California; on

behal f of the Respondent.

1

Alderson Reporting Company, Inc.
1111 14th Street, N.W. Suite 400 1-800-FOR-DEPO Washington, DC 20005



© 00 N oo o M~ w N P

e S S e e e
o o0 A W N B O

17
18
19
20
21
22
23
24
25

CONTENTS
ORAL ARGUMENT OF
SCOTT P. COOPER
On behalf of the Petitioners
THOVAS G. HUNGAR
On behalf of the United States,
as am cus curiae, supporting
the Petitioners
E. RANDOL SCHCENBERG
On behalf of the Respondent
REBUTTAL ARGUMENT OF
SCOTT P. COOPER

On behal f of the Petitioners

2

Alderson Reporting Company, Inc.

PAGE

14

24

48

1111 14th Street, N.W. Suite 400 1-800-FOR-DEPO Washington, DC 20005



© 00 N oo o b~ w N P

e S S e e e
o o0 A W N B O

17
18
19
20
21
22
23
24
25

PROCEEDI NGS
(11:13 a.m)

CHI EF JUSTI CE REHNQUI ST: We' Il hear argunent next
in 03-13, the Republic of Austria v. Maria Altmnn.

M. Cooper.

ORAL ARGUMENT OF SCOTT P. COOPER
ON BEHALF OF THE PETI TI ONERS

MR. COOPER: M. Chief Justice, and nmay it please
t he Court:

Landgraf and its progeny provide the basis for a
decision in this case. In enacting the FSIA Congress did
not direct that it apply retrospectively to events that
occurred prior to its enactnment. Moreover, application of
the 1976 expropriation exception to alleged conduct that
occurred in and before 1948 woul d change the | egal
consequences of that conduct, and therefore be inpermssibly
retroactive.

QUESTI ON: What -- why would it change the |egal
consequences? It -- wouldn't it just change where you can,
where you can sue?

MR. COOPER: No, in fundanental terms it would
change the | egal consequences. Prior to 1976, there was
conplete immunity in this country for clains of
expropriation. Foreign sovereigns had an expectation that

t hey would not be hailed into our courts to answer for the
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internal exercise of their sovereign activities, and that is
t he fundanental aspect of --

QUESTION: Did the Tate letter have any coverage
prior to '76, the so-called Tate letter fromthe State
Depart nent ?

MR. COOPER: The so-called Tate letter changed the
State Departnent's position with respect to comrerci al
activities as of 1952. This conduct all preceded 1952 and
concerned what has al ways been recogni zed as essentially
public acts, that is, acts of expropriation.

But to finish the answer to Justice Scalia, the --
the issue that underlies the whole concept of foreign
sovereign immunity at its very basis is the question of
whet her our courts, in the case of United States'
jurisdiction, will exercise jurisdiction to question past
j udgnment on the soverei gn conduct of foreign states acting
in their own -- within their own borders with respect to
property within their own country in this case. And that's
sonething that as a matter of comty and as a matter of
i nternational concepts of orderly relationships between
sovereigns that we don't tolerate.

QUESTI ON: But | thought that -- well, first, |
t hink you recogni ze that this suit could be brought inside
Austria, and then one of the countries that don't follow the

-- the absolute rule. Then it seens to me that Justice
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Scalia is right, it's a question of where you can sue. You
-- your argunent is the United States has been self-denying,
but countries |like Austria itself that don't follow that
absolute rule could be a proper forum

MR. COOPER: Wth respect, Justice G nsburg, the --
this issue of the adoption of the restrictive theory by any
country is really a red herring here. The expropriation
exception concerns itself wth what has al ways been
recogni zed as a public act, and that is that the act of
expropriation, something that can only be done by a
governnmental entity through the exercise of its governnental
authority.

QUESTION: But | -- as | understand this claim
it's not the original ex parte -- expropriation is when
Austria isn't even a country, because this happened in the
Nazi period, right?

MR. COOPER: No, Your Honor. The United States'
position throughout World War Il and thereafter has been
that Austria retained its sovereignty, that it was an
occupi ed state by the Nazi reginme. The United States
i mmedi ately recogni zed - -

QUESTI ON: Then why was there a second republic?

MR. COOPER: The second republic was the
reconstituted governnent of the state of Austria, but the

United States' position, and it is the executive's position
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that has binding authority with respect to the sovereign
status, the executive's position was that Austria was al ways
a state.

More inmportantly, Your Honor --

QUESTI ON: But may | continue, because | thought
that this claim whatever you say about Austria's status in
the, at the tine of the Anschluss, that it's not necessarily
about the stealing of the goods, it's about the retention of
t he goods.

MR. COOPER: We don't believe that that's a correct
readi ng of section 1603 -- 1605(a)(3). 1605(a)(3) concerns
itself with the expropriation of property. The Congress --
| articulated the power for the enactnent of the
expropriati on exception as the power to define and punish
violations of the laws of nations, and it is not even
arguably the case that a possession of expropriated
property, especially as it's been argued by the respondent,
not necessarily even having been expropriated by the
def endant country, is a violation of international |aw.

QUESTION: So if you know that you've taken from an
expropriator, that's all right under international |aw?

MR. COOPER: It's not a question of whether it's
all right. 1t's a question of whether Congress decided that
it was a basis for an exception to the | ong-standing and

general rule of lawin this country, that is, sovereign
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immunity. So in other words, has -- has Congress determ ned
t hat one of the narrow and specified exceptions to foreign
sovereign inmmunity is the mere possession of property?

QUESTION: Is it sovereign immunity or is it the
act of state doctrine?

MR. COOPER: It's sovereign immunity, Your Honor.

QUESTION: Well, but, | nean, even -- there --
there are two things that happen here. The sovereign can be
brought into court, but nore than that, the sovereign can be
held to account for the act of the sovereign on its own
territory. The latter, it seens to nme, can be described as
substantive law, the fornmer, just allow ng the sovereign to
cone into your -- or allowing your court to entertain a suit
agai nst the sovereign is -- is just -- just where suit goes.
It has nothing to do with the outcome of the suit.

MR. COOPER: This Court determ ned --

QUESTION: So I -- | wish you could tell nme that it
did have to do with the act of state doctrine, because that
woul d be -- that would be a substantive change and t hat
shoul d not be retroactive.

MR. COOPER: The -- the active state doctrine is an
i ndependent doctrine that is not before the Court today.
The sovereign immunity doctrine is before the Court today.
Sovereign imunity, this Court decided in Verlinden, is a

matt er of substantive Federal | aw. This Court made that
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deci sion after careful consideration and with specific
reference to the FSI A and Congress' power to enact it, and
concluded that it was nore than a jurisdictional statute.

Mor eover, in the Hughes case, this Court
determ ned that nmerely articulating a statute's terns in
terns of jurisdiction does not renove it fromthe
retroactivity analysis we urge is the rule of law that --
t hat determ nes the outcome of this case. Quite the
contrary. Hughes made it clear that in circunstances very
much |i ke these, where a cause of action was not previously
al l owed, and here the imunity kept a -- an action for
expropriation from being adjudicated in Anerican courts
under those circunstances. As of 1976, there was a
fundanental change in the law with respect to foreign
soverei gns.

QUESTION: Well, in Hughes -- in Hughes there were
-- there were other changes besides the -- besides the
jurisdictional one. There -- there were defenses that were
elimnated. | don't think Hughes is a very good -- good
case for you, but Verlinden, it seens to ne, is -- is -- is
cl oser, but we were determining there whether it was a
substantive law or not for a very different purpose, for the
exi stence of -- of power on the part of the Federal
Governnment to -- to enact the statute. That's a -- that's a

bit different fromthe purpose for which we're determ ning
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whet her it's a substantive | aw here.

MR. COOPER: The interest of the United States,
Your Honor, in the -- the adm nistration of cases agai nst
foreign sovereigns has |ong been recognized by this Court as
being a -- a matter of great national interest. The
guestion of when we decide to exercise jurisdiction over
foreign sovereigns is an essential conponent of the way this
country interacts with other countries. It's an area in
whi ch the Constitution conferred responsibility on the
political branches. The executive exercised that
responsibility for the vast portion of this country's
hi story and then submtted to Congress an act, the Foreign
Sovereign Immunity Act, which Congress then enacted, and
created --

QUESTI ON: But none of that's in question.

MR. COOPER: -- very narrow exceptions to the
doctri ne.

QUESTI ON: None of that's in question. The only
thing that's in question is when Congress enacted this, did
they intend it to have the effect of -- of -- what should I
say -- de-immunizing, if you want to put it that way, prior
acts or not.

MR. COOPER: And it --

QUESTION: We're -- we're not questioning the

authority of the executive or the authority of the
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| egi sl ature or the inportance of this matter. Essentially,
the issue is, what did Congress nean by this statute?

MR. COOPER: And Congress in this Court has clearly
articulated in -- in Landgraf and in the -- the several
cases that followed it, exactly how we determ ned what it
was that Congress did as it relates to the retroactive
aspects of those changes in | aw.

QUESTION: And in -- in our donestic jurisprudence,
we are cautious about retroactivity because it destroys
subtl e expectations. |Is that sanme rational e applicable when
we're tal king about foreign sovereign inmunity, or are there
ot her considerations such as the dignity or -- of the
foreign state?

MR. COOPER: We think when the issue of a concept
of basic fairness so close to the root of our understanding
of what constitutes fair treatnent of any individual, that
no | ess standard --

QUESTION: Well, that's why --

MR. COOPER: -- no less rigorous standard than
Landgraf shoul d apply.

QUESTI ON: That leads to ny -- ny next question.

If we're tal king about expectations, ny understanding --
correct me if I"'mwong -- is that in 1948 Austria was --
and all countries -- were on notice that inmunity would be

judged | ater on by acts of the executive, or in this case,
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by an act of Congress. Wasn't the expectation here that
there would be a | ater determ nation of whether there was
imunity?

MR. COOPER: The expectation was that, based on the
general concepts of international |aw and general concepts
of comty, which are not just a question of whim or
courtesy, but rather a question of fair treatnent of one
soverei gn by another with the expectation that the sovereign
who is declining jurisdiction would be fairly treated in the
courts of other countries.

QUESTI ON: But still whether or not there would be
imunity, Austria and all other countries knew, would be a
| ater determ nation, so that the expectation they had was to
t hat extent necessarily, it seems to me, dimnished --

MR. COOPER: The expect --

QUESTION:  -- or qualified.

MR. COOPER: Expectations are only one of a nunber
of factors that the Court has referred to in Landgraf.

QUESTION: So it's -- so there are additional
factors other than expect. What are the additional factors?

MR. COOPER: Well, certainly. Landgraf quoted
Justice Story in his 1814 articul ati on of what was rel evant,
but the factors are expectations, changed circunmstances, and
changed considerations for the parties. 1In any case that

increases liability, for instance, for a particular act is
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considered to be --

QUESTION: Let's just stick -- stick with
expectations --

MR. COOPER: -- part of commobn sense --

QUESTION: -- for the monent. Let's -- before you
get off of expectations, | don't know that we protect
expectations of the sort that -- that you're tal king about.
Let's assune that a state which has not -- not previously
allowed a tort action by -- by two out-of-state peopl e,
bet ween two out-of-state people, to be brought within that
state. Let's assune they change their |l aw and they say, you
know, in the future, you -- you can bring a tort action.

Do you think that -- that we would say, you're --
you' re di srupting people's expectations if you allow those
persons who are -- who are the parties to a tort in another
state before this statute was passed to sue in the new
state?

MR. COOPER: Qur concepts of --

QUESTI ON: What expectation, you know? | expected
not to be able to be sued in Virginia. As it turns out, |
can -- | can be sued in Virginia. Didthat really affect ny
action in -- in this case? | can't believe that Austria
when it took this action had in mnd, oh, I -- | know that I
-- that I can't be sued for this in the United States, | may

be sueable a | ot of other places.
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MR. COOPER: Reliance --

QUESTION: |' m sueabl e here, but |I'mnot sueable in
the United States. \Who cares?

MR. COOPER: That kind of particularized reliance
anal ysis has never been a part of this Court's retroactivity
analysis. It -- the Court doesn't | ook for purposes of
civil or crimnal cases, can we find evidence that the
i ndi vi dual, when that individual acted, or the party, when
that party acted, had in mnd the current state of law. The
guestion has been as a matter of commn sense under st andi ng,
is the new | aw a change in the consequences for past
conduct? And --

QUESTION: So you're -- you're distinguishing
reliance and expectation? An expectation is relevant even
t hough there may be no reliance. 1|Is -- do | understand you
correctly?

MR. COOPER: We are focused on the changed | egal
consequences, not the subjective intention of the party in
any respect.

QUESTION: But is -- do -- do you articul ate that
in terns of the country's expectati on, even though the
country may not have relied upon that expectation when it
acted?

MR. COOPER: Not --

QUESTI ON: Are you drawi ng that distinction?
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MR. COOPER: Not solely. W are not focused on the
expectati on conponent of the test. W are focused
primarily, although I think expectations could be a factor,
we think that the nore inportant aspect of the analysis is
t he changed | egal circunmstances. That's -- that's the core
of what the --

QUESTI ON: And the changed | egal circumstance that
| understand you're enphasizing here is that, at |east prior
to 1976, this particular possession of expropriated
property, as well as the expropriation itself, would not
have been cogni zable in the court of any country unl ess
possi bly the country itself, which as an act of grace |ater,
decided to -- to make its own reparations. But subject to
t hat section -- that exception -- it would not be -- would
not have been cogni zabl e anywhere?

MR. COOPER: That's absolutely correct.

QUESTI ON:  Okay.

MR. COOPER: If there are no further questions at
this point, 1'"d like to reserve tine.

QUESTION: Very well, M. MCoy -- rather, M.
Cooper. M. Hungar, we'll hear from you.

ORAL ARGUMENT OF THOMAS G, HUNGAR
ON BEHALF OF THE UNI TED STATES AS AM CUS CURI AE
SUPPORTI NG THE PETI TI ONERS
MR. HUNGAR: M. Chief Justice, and nay it please
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the Court:

The position of the United States has al ways been
t hat sovereign immunity bars U S. courts from adjudicati ng
pre-1976 expropriation clains against foreign sovereigns.
As this Court recognized in Dames and Moore, clains by
national s of one country agai nst the governnment of another
are frequently sources of friction between the two
sovereigns.

Since 19 -- prior to 1976, therefore, and absent a
wai ver of sovereign inmunity, expropriation clains against
foreign sovereigns have al ways been addressed through
di pl omati c negotiati ons and foreign clains processes, and
not in US. courts. And the United States has entered into
nunmer ous agreements with foreign countries regarding such
claims, always against and with a background under st andi ng
prior to 1976 that such clainms could not be adjudicated in
U.S. courts.

QUESTION: Is -- is the friction that's feared in
part based on changed expectations, or is that just
irrelevant to the anal ysis?

MR. HUNGAR: Changed expectations are relevant in,
in the general sense, not the particular -- particularized
expectations of a particular state, but that it is a general
rul e and understanding of international |aws set forth in

t he Vienna Convention on Treaties and el sewhere that changes
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in international |aw including changes in sovereign
immunity law, are not retroactively applied. And there are
numer ous exanples of the latter point cited in our brief at
footnote 14, and -- and it was an absolute rule in 1948 and
bef ore.

QUESTION: |Is the absolute rule based on the act of
state doctrine or on sovereign immunity? The distinction --

MR. HUNGAR: Sovereign immunity. Sovereign -- it
was an absolute rule of sovereign imunity --

QUESTI ON: But as you stated the proposition,
you're limted to appropriation clains.

MR. HUNGAR: Well, that's what we're addressing
here. This -- the absolute doctrine, the doctrine of
absolute immunity was applicable to all claims. There is no
-- there is not a single instance of any case or State
Departnment determ nation prior to 1952 in which a suit was
permtted to proceed against a foreign sovereign --

QUESTION:  And then that was the Tate letter, the

MR. HUNGAR: The Tate |etter changed --

QUESTION: In '52.

MR. HUNGAR: Wth respect to commercial activity,
but, of course, this is not a commercial -- it's not even
alleged the -- within the commercial activity exception.

We're not tal king about commercial activity.
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QUESTION: Why is it that retroactivity --
retroactivity causes nore friction? Because --

MR. HUNGAR: Because it woul d be inconsistent with
t he understandings with which the United States and these
forei gn governnents operated under with clainms resolution
agreenments with nunerous countries, not nerely arising out
of World War |1, but out of conmunist government
expropriati ons and nunmerous agreenents regardi ng these types
of --

QUESTI ON: But | thought part of the baseline of
immunity |aw was that other -- foreign countries such as
Austria knew that fromtime to tine we would confer imunity
or not confer immunity dependi ng on the decision of the
executive. So | don't see how wealth -- how settled this
expectation or this other reliance is.

MR. HUNGAR: The -- the case that -- the doctrine
of absol ute sovereign imunity, there were no -- there are
no exceptions. There could not possibly have been any
expectation or reason to believe that the executive of this
country would deny immunity in an expropriation case because
t hat had never happened in the history of the absolute
doctrine, immunity doctrine, for 150 years. No suit, again,
no suit in the United States has been permtted, was
permtted to proceed on any theory against a foreign

sovereign in personam It was -- it would be absolutely
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unprecedented for such a suit to have been permtted prior
to 1976, in fact, in the expropriation context. And so --

QUESTI ON: Woul d that be true of -- would that be
true of Austria itself if the tables were turned?

MR. HUNGAR: It's unclear whether a -- a court
action could have been brought, at |least we're not famliar
with anything in the record that indicates whether a court
action could have been brought in 1948, under, for exanple,
the restitution |law that Austria passed in 1947.

QUESTION: | think there was --

MR. HUNGAR: But that's irrelevant because it can't

be -- the retroactivity analysis has to be a term --
determ ned on a section-by-section, or -- or provision-by-
provi sion basis. It can't be a case-by-case, country-by-

country rule.

QUESTION: Well, it was relevant to sonething that
M. Cooper said. He said this was a matter of fairness and
we want others to be treated -- treat others -- treat others
well so that they will treat us well. That sounded to ne
i ke he was speaking in reciprocity termns.

MR. HUNGAR: Reciprocity is also an inportant
consi deration, Your Honor. If this |law were to be applied
retroactively, it could open the United States to reciprocal
claims brought in foreign courts, which would further

conplicate our foreign relations.
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QUESTI ON: Well, how -- how does it work if in fact
you treat the statute as purely jurisdictional? You have
to, one, establish jurisdiction, they have it under 1330.
You have to have venue, they established that. And then you
| ook to see if it's wi ped out by sovereign inmunity, and
(a)(3) says this is a case in which rights and property
taken in violation of international |law are an issue.

Ri ght .

So suppose you said, yes, that is such a case,
even though the expropriation took place in '48 or earlier
perhaps. Then the State Departnent could cone in and say,
well, you don't win if you wanted to. You'd say, after all,
there first is the act of state doctrine, and this was not

clearly in violation of international law in 1948, or you

could file, what is it called, it's a -- an information, or
what is it, it's a suggestion of sonething or other -- it's
a__

MR. HUNGAR: Well, prior to --

QUESTION: -- statenent of interest. And you say
it's the -- there's a -- there's a foreign policy interest
here, and so that way the State Departnment's in control, and
if it feels that it would hurt foreign affairs to have the
suit go ahead, it says either act of state if it's not clear
or a statenent of interest, and a -- which is a kind of

political question, | guess.
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And so, what -- how does that, in other words,
where am |l wrong in thinking there's no real foreign policy
concern here in respect to the application of this statute
as a purely jurisdictional matter?

MR. HUNGAR: W believe that the -- as we said in
our briefs, and part of the reason we're here today is that
there are foreign policy concerns inplicated --

QUESTION: | know, and what | want to know is, what
was wong with what | just said? You see, as | was saying
it -- did you followit? One --

MR. HUNGAR: Well, I'mnot -- understand. W are
here today saying the United States has an interest in not
having this expropriation exception applied retroactively
because it woul d underm ne the background assunption --

QUESTION: | understand that and I"'mtrying to get
to the reasoning. And ny thought was, | don't see why it
affects foreign affairs. You can explain why. | understand
you believe it does and |'m sure you're right, but | just
want to know why, and the reason | find it difficult to see
why is because it seens to ne you still, even assum ng
jurisdiction, can conme in and say this was an act of state,
this seizure in 1948, or you can file a statenment of
interest, which | take it is saying there's a big foreign
policy matter here and we're working it out in other foruns

and you courts stay out of it. Now -- now am| wong about
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that? |'msure you're going to say | amwong and | want to
know why.

MR. HUNGAR: Well, we don't perceive a neani ngful
difference between an am cus brief expressing foreign policy
concerns, which is what we have filed, and a statenent of
i nterest expressing foreign policy concerns.

QUESTION: Ah. Well, then the correct result in
this case is to say yes, this statute applies, it applies to
1948 sei zures, because they were in violation of
international law. Now, the State Departnent files a
statenment of interest saying to the court, there is a valid
foreign policy reason for not going ahead in this case.

MR. HUNGAR: But the --

QUESTION: | take it, by the way, you prom sed you

woul dn't in this case, but nonetheless, all right. So -- so
if -- that would be just up to you, so if you do it, then
the court will not go ahead and adjudicate this case even

t hough there is jurisdiction under the FSIA.

MR. HUNGAR: Justice Breyer --

QUESTION: I'm m ssing sonething, so you explain it
to ne.

MR. HUNGAR: Well, several things. First of all,
it's not true that we prom sed not to express a view --

QUESTION: I'msorry | brought that up. Take that

out.
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MR. HUNGAR: That has to do with a particul ar
agreenment entered into in 2001 and it is certainly our
position that that agreenment does not cover this case and
that was the position we took. But again, with respect to
the -- we are expressing the foreign policy concerns that
|"ve identified, which are generalizing, go through the
retroactive application of this statute generally. W're
not tal king just about Austria here. There are clainms and
potential clainms against countless foreign countries, many
of whom -- many of which would involve clainms that were
previ ously addressed --

QUESTI ON: Sone of them do not involve the act of
state doctrine and you want us to hold that -- that -- that
this would be a retroactive application of this
jurisdictional statute no matter -- no matter what claimis
made, whether it's an act of state claimor not. If -- if
you were limting themto act of state, | could understand
it, because that's a substantive -- a substantive matter
but you want us to say no -- no suits can be brought that --
out of actions that -- that arose before this.

MR. HUNGAR: In principles of retroactivity, the
presunption against retroactivity require --

QUESTION: It's not --

MR. HUNGAR: This is not a sub --

QUESTION: It begs -- it begs the question whet her
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it is retroactive or not.

MR. HUNGAR: This is not purely -- no, Your Honor,
this is not purely jurisdictional. The fact that a -- if
it's true that a simlar type claimcould have been brought
in Austria at the tinme, that cannot change the retroactivity
anal ysis, because otherwi se retroactivity would be
determ ned country by country, and that fact that -- that a
state by -- by an exercise of grace has chosen to all ow
clainms that sonehow deprive it would change the rules, which
can't be --

QUESTION: G ve ne an exanple. | only have one
guestion in this case and |I've just said it and | want to be
sure | get the best answer | can. So give nme an exanpl e of
an instance where it would hurt the foreign affairs
interests of the United States if the | aw said you proceed
as | outlined.

MR. HUNGAR: We have --

QUESTION: There is jurisdiction but you are free
to file act of state or --

QUESTION: Wnd it up.

QUESTION: -- statenment of interest.

MR. HUNGAR: May | answer, Your Honor?

QUESTI ON:  Yes.

MR. HUNGAR: The -- we -- there are currently cases

pendi ng agai nst countries such as Japan and Pol and, with
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which -- which this country previously entered into
agreenments which both sides thought had resolved the issue
entirely, and to now retroactively apply a substantive
provision that this Court recognized in Ex parte Peru is a
substantive, not nmerely jurisdictional, but a substantive

| egal defense, to apply that retroactively would be to
change settl ed expectations, change the rules, and it shoul d
not be done.

QUESTI ON:  Thank you, M. Hungar.

M. Schoenberg, we'll hear from you.

ORAL ARGUMENT OF E. RANDOL SCHOENBERG
ON BEHALF OF THE RESPONDENT

MR. SCHOENBERG. M. Chief Justice, and may it
pl ease the Court:

We believe there are four independent grounds for
affirmng the lower court in this case. First, as the Court
has just discussed, the Foreign Sovereign Imunities Act
regul ates the exercise of jurisdiction, not the underlying
primary conduct of the parties. Therefore, the Act does not
operate retrospectively.

QUESTION: Well, why doesn't it retro -- why -- why
isn't it just as easy to say that it does operate
retrospectively, because the question is, when should it
exercise jurisdiction for a particul ar purpose? And on the

one hand there's no point in exercising jurisdiction now if
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it's not going to adjudicate |later, so so far as the court
is concerned, presumably it's going to adjudicate on a
subst anti ve issue.

That being the purpose, why can you -- why really
does it make sense to draw that neat |ine?

MR. SCHOENBERG. Well, I'm-- I'mnot sure that |
under st and t he questi on.

QUESTI ON: Why -- why -- why isolate jurisdiction
when we all know that the purpose of exercising the
jurisdiction is to exercise it for the purpose of
adj udi cating a particular kind of case and to apply a
particul ar substantive lawto it?

MR. SCHOENBERG. Because the -- the operative
event, the event that's being regulated by a jurisdictional
statute, as the Court has said, is that exercise of the
Court's power, regardl ess of when the underlying acts took
pl ace, the Court has differentiated between the primry
conduct of the parties and the secondary conduct, which is
t he exercise of the Court's power.

For exanple, just last termin the Dole Food case,
the Court found that the Foreign Sovereign Immunities Act is
not intended to chill the conduct of the foreign state.
Rather, it's there to deci de whet her now presently it would
enbarrass the conduct of foreign relations, and the -- 25

years ago, over 25 years ago, Congress decided that cases
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such as these should be allowed to go forward.

QUESTION: Well, the Governnent of the United
States has just said you're going to enmbarrass foreign
rel ati ons whether the United States' position with respect
to a consideration in interpreting this act is raised now or
whet her it's raised after jurisdiction is assunmed and you
get to the next stage. Wy not -- why not get into it now
and consider it in interpreting the -- the scope of the act,
in particular its retroactivity.

MR. SCHOENBERG: This would be a nuch different
case if the foreign governnment had ever said that the
prosecution of this case would interfere with foreign
relations, as it has in all of these other cases. But it
hasn't in this case, it hasn't filed a suggestion of
inmmunity, it hasn't filed a statenent of interest. A matter
of fact, it required Austria to withdraw the act of state
doctrine defense when it was asserted below. This case
itself --

QUESTION: But | thought it just told us that it
woul d be an interference three m nutes ago.

MR. SCHOENBERG. The concern, as | understand the
Government's concern, is that in other cases that are
pendi ng agai nst Japan and Mexico, et cetera, there m ght be
foreign relation issues.

QUESTION: Well, why -- why should we | ook further?
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If the Governnment says that, | mean, isn't that concl usive
in a case like this?

MR. SCHOENBERG. | don't -- | don't think so.
think there are two responses. First, the anmount of
def erence that is given to the Governnent's litigation
position under Bowen v. Georgetown and also INS v. St. Cyr.

QUESTION: Well, those are not cases invol ving
foreign rel ati ons.

MR. SCHOENBERG That -- that's correct, and that's
why the second issue is very inportant. | believe it was
Justice Powell who said in the First National City Bank case
that -- that jurisdiction is not the same as justiciability.
And what the Governnment is talking about is a justiciability
question. Does the act of state doctrine, for exanple,
prevent this case from going forward?

"Il give you another exanple, Your Honor. In --
t he same district court judge who handl ed our case and
granted jurisdiction in our case, Judge Cooper, also was
given a class action case asserting Wrld War Il era clains
agai nst Austria, this is the Anderman case. And just | ast
April, she threw out that entire class action, because the
Governnment had conme in and filed a statement of interest and
asserted its interest in the -- in the case, and she found
very simlar to the Court's holding in Garanendi |ast term

that the political question doctrine was inplicated when the
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Government cones in and says that the prosecution of this
particular case will interfere with foreign relations.

But |'ve never heard any -- in any other case the
Governnment say that a case that does not inplicate foreign
relations, as this one does, should be dism ssed on
jurisdiction grounds nerely because we have justiciability
concerns with other cases.

QUESTI ON: What -- what is it if -- what do you
reply to their, what | take is their argunent, that if we
say there is jurisdiction here, so that this covers pre-1952
expropriations, think of all the eastern European bl oc, what
used to be, mllions of pieces of real estate, et cetera,
and Japan, Peru, all over the world, South America, there
have been expropriations, and suddenly our Court becones --
become pl aces where you litigate who owns property all over
the world, at least if you trace an interest to an Anmerican
citizen, for expropriations that may have taken under
Maxi m |ian of Mexico. | nean, see -- you see that kind of
problem | think is what they're trying to raise.

MR. SCHOENBERG. Right. We're very --

QUESTI ON: What's the answer to that?

MR. SCHOENBERG. We're very sensitive to the
Governnent's concern, the can of worns argunment here. And
think the answer to it is that all of those cases present

much nore difficult problens than this one does in terns of,
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for exanple, the statute of limtations. Your Honor, the
statute of limtations is designed to get rid of old clains.

In our case, because of Austria's post-war conduct
of conceal ment --

QUESTION: All right, statute of limtations.
Let's go on, let's list a few other things, because --

MR. SCHOENBERG:. There --

QUESTION: -- there m ght be instances where the
statute hasn't run for all kinds --

MR. SCHOENBERG. Ri ght.

QUESTION: -- of local reasons.

MR. SCHOENBERG. There's --

QUESTION: | don't know what the statute of
limtations rule is in Peru and et cetera.

MR. SCHOENBERG. | can think of at |east five
probl ens that cases, old cases, would have. One would be
statute of limtations. Form non-conveni ence nay be a
problem It wasn't in this case. The act of state doctrine
we've nmentioned is also a serious problemin many of these
cases. You have interference with treaties, which is also
not this case. And you have interference with executive
agreenents, which is also not this case.

QUESTION: Can they conme in and file a letter, in
your opinion, assunme you have jurisdiction to say, | ook,

Judge, we don't want you to litigate this case, it
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interferes with our foreign affairs, period?

MR. SCHOENBERG. Yes.

QUESTI ON: They can?

MR. SCHOENBERG. They can file that. | think it
woul d have to be considered by the --

QUESTI ON: And they give a good reason, they give a
good reason.

MR. SCHOENBERG. If there were a good reason why
Austria's ownership of paintings would interfere with
foreign policy --

QUESTION: But that's for a court to judge rather
t han t he executive?

MR. SCHOENBERG. Well, there's a certain amunt of
def erence that would have to be given to --

QUESTI ON: But no, but you're saying that the
executive could say and have -- give a good reason, and the
court could say, no, we don't -- we don't approve of that?

MR. SCHOENBERG. | think under -- under this
Court's doctrine in foreign affair and policy -- foreign
affairs policy -- there is an automatic deference given to
the Governnent's suggestion that a particular case wll
interfere with foreign policy, but in npost cases | think it
woul d be quite clear. This case --

QUESTI ON: Well, what -- what case is it that says

that the court should decide rather than the executive in a
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case |like this?

MR. SCHOENBERG Well, 1 believe, for exanple, in -
- in Sabbatino, the Court did not inmedi ately accept the
Government's position as to whether a case should or should
not go forward and said that it was -- now, | don't know
whet her that, whether Sabbatino, in that part of Sabbati no,
it would still be good |aw today. | don't think that's been
consi der ed.

QUESTION: It -- we -- it wasn't the Court opinion,
was it?

MR. SCHOENBERG Right. It was a plurality
opinion. But there is a suggestion, it may not be an
answered question, Your Honor. |'mnot sure | can point to
a case that would -- would talk about the deference, but
again, we're tal king about not our situation, because the
Governnent has not filed any suggestion of inmmunity or -- or
statenent of interest suggesting that this case would
interfere with foreign policy.

QUESTION: Could -- could I ask about the act of
state doctrine? | nmean, even -- why isn't that in play
here? | nmean, even if giving -- holding Austria here woul d
not be acting retroactively insofar as the exercise of
jurisdiction is concerned, why wouldn't hol ding Austria
liable for an act of state which previously would not be a

basis for -- for challenge in this country, why woul dn't
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that be acting retroactively?

MR. SCHOENBERG Well, we haven't addressed the act
of state because it hasn't been raised and it was an
argunment that was dropped. | -- | can answer the question
t hough. The act of state doctrine, as | understand it, is
designed to prevent courts fromentering into situations
where there is no settled basis for deciding the case. In
ot her words, in the Cuban cases where there's a regine that
has a conpletely different property systemthan ours, it
woul d be unwi se for the courts to venture into this
political dispute over whether communi smor capitalismis
the appropriate way to adjudicate these cases.

In our case, we have a treaty, article 26 of the
Austrian State Treaty says Austria nust return property
taken fromJewi sh famlies during the Nazi era. So there's
no di spute between the two countries as to whether or what
type of law would apply in this case. And under Sabbatino,
it's very nuch qualified by the absence of a treaty

governing the rule of decision.

Sol -- 1 don't think this case could ever pose an
act of state problem Other cases do though. That -- and
that's -- that's really the point. These cases agai nst

Mexi co, agai nst Japan, agai nst Pol and could potentially pose
serious act of state problens. This particular case

doesn't. We'd be happy to litigate it.
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QUESTI ON: Whet her it poses a problemor not, the

suit is -- is resting upon -- is challenging an act of the
state of -- of Austria that -- that occurred in Austria.
MR. SCHOENBERG That -- that's correct. Every

suit against a foreign sovereign that's authorized under the
Forei gn Sovereign Immunities Act has the potential of
interfering with foreign relations to the extent that it
concerns the actual foreign country.

QUESTION: Right. So the issue would be, should
t hat be given retroactive application?

MR. SCHOENBERG. In the act of state context.

QUESTI ON:  Yeah.

MR. SCHOENBERG. Well, 1 -- 1 don't think --

QUESTION: This is the act of state context. |
mean, that's what's going on here.

MR. SCHOENBERG The act of state doctrine is a
choice of |aw doctrine, as | understand it, and -- and so
it, again, is not sonething that really operates
retroactively, | think. | don't think to -- to echo what
was sai d before that any country could have an expectation
in how the act of state doctrine will apply in the
particul ar case.

QUESTI ON: How about the public acts?

MR. SCHOENBERG. |'m sorry?

QUESTION: This is a public act.
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MR. SCHOENBERG. Well, whether it's a public or
private act to collect paintings, I'mnot sure is so clear

QUESTION: Let's assune it's a public act. Does it
have an expectation that -- that that will be adjudicated
under the then-prevailing norns?

MR. SCHOENBERG. | -- well, yes and no. Yes in the
sense that we do have to establish that -- that this
property was taken in violation of international |aw and
think that part of the statute clearly expects that the
t aki ng be adjudi cated according to the state of
international law at the time. So to that degree | think
yes. But whether -- whether it's a public or private act |
think doesn't determ ne the -- the retroactivity question.

QUESTION: But we're told that at least in this
country such acts were never adjudicated in foreign courts.

MR. SCHOENBERG. | -- | understood that to be the
Governnent's position. | don't know how t he Gover nment
expl ains The Santissim Trinidad case, which is a case
concerning private property on a ship where not one, but
several, sovereigns clainmed an ownership interest, and
Justice Story said that our courts, of course, have to
adj udi cate the ownership of that private property,
regardl ess of whether it was taken as part of a public act.

In the Santissima Trinidad, it's a confusing case,

and |'m not sure, even having read it many tinmes, how the
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ship cane to be in its final |ocation, but as | understand
it, it went through many different, many different hands.
And the question at the end was, because the sovereigns were
claimng the ship, which was potentially a ship of war, does
that mean that the Court could not adjudicate the ownership
of cargo on the ship? And Justice Story said no.

QUESTION: No, but he -- isn't the -- the concern
about the applicability of that case to this one is
precisely the reason you said. It was -- it was a suit
bet ween sovereigns and we're tal king here about the
sovereign inmmunity defense in a suit by an individual, and
it's rather a stretch to take that as -- as the basis for
your law in this case.

MR. SCHOENBERG. Well, | would -- | would think
that the act of state doctrine, which is what we were
tal ki ng about, would -- would be inplicated even nore
strongly in a-- in a suit involving nmultiple sovereigns
than it would with regard to just an individual against a
sovereign. And | -- | -- the Governnment nmakes the position
| think for the first time today that the expropriation
clause sort of appeared from nowhere, but | don't think
that's the case. The first section of 1605(a)(3) very
clearly is the Santissima Trinidad case. That's the
property is inside the United States in connection with the

commercial activity.
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The second clause | believe arises out of the
Cuban expropriation cases and the Governnent's experience in
t hose cases, and it was the intention of the Government in
1976 when the executive branch proposed this |aw and when
t he Congress enacted it to allow our courts to adjudicate
t hese types of clains.

QUESTION: Well, what -- what |I'mlooking for, I'm
begi nning to understand his answer better -- | think there
should be a way, not in your case necessarily, but in
general, for the Government to say, court, stay out of this
case, because of the international inplications. And what |
was thinking is if we -- if this is jurisdictional, foll ow
Justice Powell's distinction, that won't be a problem
because there' |l be other ways for themto do it. You're
gradual ly cl osing those doors.

One way | had thought of was act of state, but you
correctly point out that the act of state doctrine does not
bar anything when the claimrests upon a treaty or other
unambi guous agreenent, and your quoting the '55 treaty m ght
not hel p you because it's post-'48, but a -- but 1907 m ght
hel p you, so you're there with a treaty.

And so they say, well, we can't use that one, and
there'll be a |lot of cases when we can't. So then |I had
mentioned this thing called a statenent of interest, which I

was | ooking for an expl anation because | don't know what it
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is. And t

called a |

here's a third thing that you nentioned, which is

etter about immunity. Well, that won't help them

because that's what this statute is.

i nterest.

i nterest?

See, so that now we're back to the statenent of
Now, can -- what is this thing, a statenent of

Can -- in other words, is the statenent of

interest sufficient to achieve the objective that | was

t hi nking was inportant, that not necessarily your case, but

in many ot

her cases there has to be a way for the executive

to stop the judge fromdeciding the matter where it really

does inter

has been f

difficult

st at ement

st at ement

sufficient

fere with foreign relations.

Now, what's -- do you see where |I'm --

MR. SCHOENBERG | --

QUESTION: Do you see that that is the thing that
loating in nmy mnd --

MR. SCHOENBERG: | understand --

QUESTION: -- and I'mtrying to settle on.

MR. SCHOENBERG. | understand. [It's, of course,
for us to talk about it because there is no

of interest in this case, but --

QUESTI ON: But you can explain to nme what a

of interest is.

MR. SCHOENBERG. Ri ght.

QUESTI ON: And whet her a statement of interest is

|l egal route to achieve the end that | think is
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necessary and that they're arguing for.

MR. SCHOENBERG. | believe if -- if the Governnment
were to file a statement of interest saying that the
prosecution of this particular lawsuit would interfere with
the foreign relations of the Governnment, | think a court
woul d be proper in abstaining from adjudicating the case
under the political question doctrine, very simlar to this
Court's holding last termin Garanendi, | think.

QUESTION: But it wouldn't have to, in your view?

MR. SCHOENBERG. | would say it would -- it would
be very -- it would al nbost always have to. | think --
think the Court should still be allowed to detern ne whether

-- whether there is really a basis for the Governnent's
position. | -- | wouldn't say that our courts necessarily

have to bend always to the Governnent's position with regard

to a statenent of interest. | think that's the -- the
inport of the first National City Bank case and -- and --
and the -- the Sabbatino case and Alfred Dunhill al so.
QUESTION: But | -- | take it that in no case, in
no i nstance would you concede the appropriateness of -- of

the statenent of interest being considered at the
jurisdictional as opposed to the justiciability of --

MR. SCHOENBERG. That's -- that's absolutely
correct. W're talking today only about the jurisdiction

question. There hasn't been a statenent of interest filed
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and there couldn't be a suggestion of immunity. |'msorry,
Your Honor.

QUESTION: No, I'msorry. \What do you do about
Ver | i nden?

MR. SCHOENBERG. Verlinden actually is a great case
for us as | realized in reviewing it. Verlindenis -- is a
retroactive application of the Foreign Sovereign Inmunities
Act. In that case it was a foreign conpany against a
foreign state, sonething for which there was no jurisdiction
in the United States prior to the enactnent of the Foreign
Sovereign Inmmunities Act. That action arose in 1975 and yet
when it was brought under the Foreign Sovereign Inmunities
Act several years later, this Court directed the | ower court
to adjudicate jurisdiction under the Foreign Sovereign
| munities Act.

So that case is exactly a -- if -- if anything is
retroactive, that's a retroactive application of the Foreign
Sovereign Immunities Act. But again, it goes back to this
Court's statenments in Landgraf that jurisdictional statute
whi ch confers or ousts jurisdiction is not inperm ssibly
retroactive and that --

QUESTION: Did -- Verlinden didn't expressly
di scuss the right to retroactivity?

MR. SCHOENBERG. It absolutely did not discuss

retroactivity. It maybe never occurred to any of the
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Justices or the parties at that tinme that a jurisdictional
statute |ike the Foreign Sovereign Inmunities Act could be
in any way --

QUESTI ON: No, but they -- but we did say that it
wasn't just a jurisdictional statute. That's what we said.

MR. SCHOENBERG. The -- the Court said that it was
substantive in Republic of Mexico v. Hoffman in 1945. The
Court refers to sovereign imunity as substantive |aw.  But
| think as this Court has said, whether you | abel the -- the
| aw substantive or procedural really isn't the question.

The question is, on what activity is -- is the statute
operating? And here it's operating on the claimto inmunity
and how that is adjudicated by our courts in deciding

whet her the court has the jurisdiction --

QUESTION: But that -- that has a bearing on the
Landgraf exception too. |If a statute is nore than
jurisdictional, you know, it isn't so easily disposed of
under Landgraf.

MR. SCHOENBERG. It's correct, but | think this
case presents a nuch better case than the two cases cited in
Landgraf, the Andrus case and U.S. v. Al abama, although U S.
v. Al abama you could distinguish as sonething seeking only
injunctive relief and therefore prospective. |In Andrus,
this is a case brought against the U S. Governnent after the

U.S. Governnent -- or while the case was pending, | think,
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the statute is changed to take away the amount in
controversy requirenment. So, in other words, very clearly
before the suit could not proceed, now the statute's been
changed wi t hout any suggestion of retroactivity in the
enactnment. And the Court says -- this is 1978, | think --
it's of no nonent that this jurisdictional statute has been
changed now to allow a suit against in -- in a sovereign
entity, the United States.

So | think this case presents actually a nuch
better -- nuch better case, because here, and these are
ot her points that | wanted to raise, | believe the text of
t he Foreign Sovereign Immunities Act denonstrates that it

was intended to apply to all clains to immunity, regardless

of when the acts took place, the underlying acts took pl ace.

Qur -- our third point --
QUESTION: May | just ask you on that, | nean,
isn't the objection to that that the -- that the subject

matter we're concerned with here is a subject matter which
is defined in terns of property and the history of that
property, and the history of that property as expropriated
necessarily raises the time question? And if the tinme is
prior to the -- the enactnment of the statute, we
necessarily, by the definition of present subject matter,
get into an issue of retroactivity. What -- what's the

answer to that?

41

Alderson Reporting Company, Inc.
1111 14th Street, N.W. Suite 400 1-800-FOR-DEPO Washington, DC 20005



© 00 N oo o b~ w N P

e S S e e e
o o0 A W N B O

17
18
19
20
21
22
23
24
25

MR. SCHOENBERG. Well, the answer is, again, in
Landgraf that not every statute which affects prior events
is inpermssibly retroactive, and ny point was --

QUESTION: But it's not inperm ssibly retroactive,
but it raises the question about the permssibility of a
retroactive application.

MR. SCHOENBERG. Well, | -- ny viewis that the
Foreign Sovereign Inmmunities Act is -- is a statute that is
designed to take away the immunity decision fromthe State
Departnment and place it in the hands of judges, and the
pur pose of the statute was that henceforth all clains to
i mmunity shoul d be adjudi cated under this procedure, not the
old procedure. In other words, the U S. Governnent's
position should --

QUESTI ON: Yeah, but even -- even that, with
respect, it seens to ne that that begs the question. The
court is going to adjudicate. The question is whether in
adjudicating themit is going to draw a |ine based on -- on
-- on this tenporal consideration. That still leaves it in
t he hands of the court. But the question is whether in the
hands of the court retroactivity ought to be a basis for
maki ng the jurisdictional decision.

MR. SCHOENBERG. | -- | don't -- | don't see -- |
don't think that it is with regard to the text of this

statute. | -- even though the statute does refer to events
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that could take place prior to the enactnent, the purpose of
the statute, which is what | think the analysis requires
that we consider, is to change the forum of the adjudication
fromthe old State Departnent procedure to the -- to the
court procedure under these specific rules.

QUESTI ON: How does your -- the discussion about
the statement of interest then fit in? It seenms to nme what
you just said is, they neant to take it away fromthe State
Departnment and put it in the hands of the court.

MR. SCHOENBERG. The -- the immunity consideration,
yes, but | think the statute, the Foreign Sovereign
| mmunities Act, was not intended to change the rules, for
exanple, with the act of state doctrine or with the statute
of the limtations or with any of the other doctrines that
m ght bar an older claimfrom-- fromentering court.

Qur third point, this I don't want to spend too
much tinme on, but it's our view that the Foreign Sovereign
| munities Act nerely codified the common | aw of sovereign
immunity, and therefore, it did not substantially change the
law. And this is not only ny opinion. |If one |ooks at the
State Departnment circular that was sent out in 1976 to
foreign states, it says, this enactnment will not
substantially alter the rules for deciding sovereign
imunity questions in U S. courts. So it was the position

of the State Departnent at the time that they proposed this
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legislation that it nerely codified what the State
Departnment then considered to be the rules of sovereign
imunity.

And we have an interesting situation, | think an
unprecedented situation, because the common |aw itself
depended on the views of the State Departnent, so we have a
little bit of a reflexive situation. The way |I |ook at it,
| et us suppose, for exanple, that the -- that instead of
enacting the Foreign Sovereign Immunities Act they issued
another Tate |letter, another letter that nerely said,
henceforth we want the courts to adjudicate things under
this -- under this regimne. So it's not a new statute, it's
just a suggestion to the courts on how to deci de cases.

Under this Court's ruling with regard to common
| aw, non-statutory |aw, of course that -- that approach
woul d have to be applied retroactively, and | don't think
it's any less retroactive just because the executive branch
sent it over to Congress and said, we want you to pass the
statute also. Qur last --

QUESTION: Any -- any nore retroactive?

MR. SCHOENBERG. Any nore retroactive. Qur |ast -
our last point is really the basis for the Ninth Circuit's
decision, and that is, as to these parties in this case,
there is no inpermssibly retroactive effect, because

Austria could never have had any expectation of inmunity

44

Alderson Reporting Company, Inc.
1111 14th Street, N.W. Suite 400 1-800-FOR-DEPO Washington, DC 20005



© 00 N oo o b~ w N P

e S S e e e
o o0 A W N B O

17
18
19
20
21
22
23
24
25

with regard to Ms. Altmann's cl ai ns.

QUESTI ON: That woul d be a pretty good ni ght mare,
wouldn't it, if we had to have judges trying to work out on
a case-by-case basis, country by country, whether Turkey in
1921 when it was an eneny, had a -- didn't have an

expectation of being treated as a sovereign, but Hungary in

1962 had a different expectation, et cetera. | mean, that -
- that -- | think their point on that's a pretty good one,
isn't it?

MR. SCHOENBERG Well, it -- it's -- but it's not a

poi nt about retroactivity, Your Honor. The --

QUESTION: Well, it is because they're saying that
unl ess you treat these things as a whole, you won't
understand the problem And even if in your case the
country had no expectation, there are so many countries that
did that -- and going into it case by case is so difficult
that it would better to have an absolute rule. That's their
argument s.

MR. SCHOENBERG It would be better, but that's not
really how the Court's retroactivity anal ysis has gone over
the last 10 years, and that's -- that's why | certainly
favor sone of the earlier argunents. | think it's easier to
deci de the case on those, rather than the way the Ninth
Circuit did in evaluating the expectations, but if one

doesn't decide in our favor on all of those other argunents,
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that the statute itself is jurisdictional, that Congress
intended it to apply, that there's really no change in the

| aw because it's the same as the common | aw of sovereign
imunity, then really under Hughes one has to | ook at

whet her, as to the parties of this case, there is any
retroactive effect, and that -- that's -- that's what the
Hughes holding is. It's a statute phrased jurisdictionally,
but let's | ook at what happened here. You have a new
plaintiff with new incentives and a defense, substantive

def ense taken away. That's the Hughes case.

And so it requires you to | ook outside the four
corners of the statute to | ook at what was -- what are you
conparing the statute to, when -- when in Hughes the Court
said if it determ nes whether a cause of action can proceed
and not where, the where question, of course, inplies that
you have to | ook and see if there are other jurisdictions
where the case could be brought.

And in this case, as we've mde very clear
Austria coul d al ways have been sued, at |east since it was
re-established after World War |1 for these acts, and as a
matter of fact, Austria was required by the United States to
enact restitution aws that were designed to afford people
like Ms. Altmann relief. They have never asserted
sovereign imunity in these claims in their own courts and

t hey woul d not have been allowed to by the U S. Governnent,
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and that sentinent, of course, is echoed in the subsequent
treaty in 1955 and it's echoed in the Bernstein letter in
1948 that as to expropriations, as to property taken from
Jewish famlies in violation of international law, this
country does not recognize sovereign immunity anywhere, not
in the states where -- where -- that were involved, and not
in the United States, and that -- that's -- that's our | ast
point and that's the Ninth Circuit's position.

If the Court has no further questions --

QUESTION: Is it -- is it correct that -- that we
woul d be out of step with all other countries if we -- if we
allowed this suit to proceed?

MR. SCHOENBERG. Well, certainly not as a matter of
-- of the statute. Qur -- our -- in ternms of --

QUESTION: No, no. | nmean -- | nmean, have -- have
all other countries, when they' ve changed to the new nodern
notion of limted sovereign immunity, have they all declined
to -- to apply it in a manner that the Governnment here woul d
call retroactive?

MR. SCHOENBERG. Right. | -- | don't know how al
states have done it. | know that, for exanple, in Austria
we cited the Dralle case, which concerned a post-war
conmuni st expropriation of a -- of a subsidiary conpany in
Czechosl ovaki a, and a German conpany was allowed to sue

Czechosl ovakia in Austria concerning the trademarks and --
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and the expropriation, and have an Austrian court rule
whet her that expropriation violated international |aw.

So | would say as to Austria, the argunent is, and
| think we cited also in our brief a statenent by an
Austrian professor, Seidl-Hohenvel dern, who said that the
courts -- there's nothing in international |aw that prevents
courts from adjudicating the rights and property taken in
viol ation of international |aw.

Thank you very nmuch.

QUESTI ON:  Thank you, M. Schoenberg.

M. Cooper, you have five m nutes remaining.

REBUTTAL ARGUMENT OF SCOTT P. COOPER
ON BEHALF OF THE PETI TI ONERS

MR. COOPER: Thank you, M. Chief Justice. Just on
that last point, the Dralle case, which is one that we
address in our reply brief, does not stand for the
proposition that Czechosl ovakia's expropriation could be
second-guessed in Austria. Quite the contrary. Austria
determ ned that the legality of Czechosl ovakia's activities
in their owmn -- in its own country were not subject to
reconsideration in Austria. Austria concerned itself only
with whether, given its own neutrality as between
Czechosl ovaki a and Germany, whether Austria could give
effect to an expropriation as an act of war. And it

determned that it could not with respect to property
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| ocated in Austria. That issue has nothing to do with
what's before the Court today.

Sovereign imunity isn't nmerely a form sel ection
rule. It confers on the foreign state the right to choose
whet her and where to be sued. That's a substantive right.
It's a right this country has al ways understood as a ri ght
in a sovereign. Austria' s choice, if it did so choose, the
ci rcunst ances under which it would provide renedies inits
own country, either by statute or in its own courts, doesn't
constitute a waiver of the sovereignty to which it had been
accorded in this country throughout the current period up to
1976.

So this country has al ways recogni zed the
di fference between a sovereign's right to create a renedy,
and this country has done so in its own instances with
respect to events that were clainmed to be the subject of
reparations, and by doing so it has never suggested that it
t hought it was subjecting itself to the jurisdiction of a
foreign court for individual clains to be able to | ook for
nore than the statute of the United States provided for

In addition, with respect to the |aw i nmedi ately
prior to the enactnent of the FSIA, | think the suggestion
was that somehow the United States had -- had eroded the
expropriation rule or that Congress thought that it was

adopting the -- codifying the |law of the |and with respect
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to expropriation in the FSIA, and that plainly is not true.
The |l egislative history, and nore inportantly the statenents
of the State Departnent, in particular the -- the digest by
John Boyd with respect to State Departnment decisions from
1952 to 1976 cited in our brief make it clear that the State
Departnent considered this to be a fundamental change in the
I aw.

The conduct being regulated here is expropriation
or at the very | east possession that goes back to events in
1948 alleged in the conplaint. It is not the nere question
of the exercise of jurisdiction here or, worse yet, this
mere substitution of another tribunal. This is sonething
t hat Congress focused on in each of the expropriation
exceptions. It identified the conduct that it thought the
foreign sovereign had engaged in that justified one of our
narrow exceptions to the general concept of foreign
sovereign imunity.

Vet her that was an express waiver under (a)(1),
whet her that was the exercise of commercial conduct that any
private party could engage in under (a)(2) or the -- or the
expropriation of property in violation of international |aw
in (a)(3), Congress identified the conduct that it thought
justified the lifting of the generally applicable foreign
sovereign imunity and decided that's the conduct we want to

regulate. And that's what we think justifies the variance
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fromour general rule with respect to sovereigns, and that
is a change in the law that requires application of the
retroactivity analysis to treat those sovereigns fairly.

If there are no further questions, | have nothing.

CHI EF JUSTI CE REHNQUI ST: Thank you, M. Cooper.
The case is submtted.

(Wher eupon, at 12:13 p.m, the case in the above-

entitled matter was submtted.)
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