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I N THE SUPREME COURT OF THE UNI TED STATES

________________ X
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________________ X
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The above-entitled matter came on for oral
argunent before the Suprenme Court of the United States at

10: 03 a. m
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PROCEEDI NGS
(10: 03 a. m)

CH EF JUSTI CE REHNQUI ST: W' || hear argunent
now in No. 03-101, Gale Norton v. Southern U ah WI derness
Al liance.

M. Kneedl er.

CRAL ARGUMENT OF EDWN S. KNEEDLER
ON BEHALF OF THE PETI TI ONERS

MR KNEEDLER M. Chief Justice, and nay it
pl ease the Court:

The court of appeals held that respondents coul d
bring this suit under the Adm nistrative Procedure Act to
chal | enge the Bureau of Land Managerent's ongoi ng
managenent of vast tracts of public land in Wah divorced
fromany specifically identifiable agency action that BLM
had taken or that BLMwas obligated to take but had not.

The court of appeals relied on section 706(1) of
t he APA whi ch authorizes a court to conpel agency action
unl awful Iy wi thhel d or unreasonably del ayed.

The court of appeals decision is contrary to the
text of 706(1) which is linted to conpelling agency
action, not ongoi ng agency conduct. It is contrary to the
roots of 706(1) in mandamus, which has historically been
limted to the performance -- conpelling the performance

of what this Court ternmed in its sem nal Kendall decision
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precise and definite acts. It is contrary to the APA' s
general ly applicable limtation of judicial reviewto
final agency action, not the sort of evaluation and

pl anning activities at issue here.

QUESTION  Well, can -- can we tal k about that
for a mnute? Certainly an action can be discrete and be
conpel I abl e under ol d mandanmus rul es without being final
agency action in the narrow -- in the narrow sense.

Let's assunme a -- a requirenment under -- under

the statute that the agency promulgate its regul ati ons by

a certain date. Gkay? Now, | -- I'm-- I'"mnot sure that
that would constitute a failure -- the -- let's say these
regul ations are -- are general plans of the sort that are

at issue here so that they would not give rise to any
imedi ate right of action in that they' re not final agency
action. But if the statute says that the agency plan will
be pronulgated by a certain date, wouldn't there be a
cause of action to require -- you know, 6 nmonths after
that date the agency still hasn't cone out with the plan.
Wul dn't there be a cause of action to conpel --

MR KNEEDLER Well, what you're descri bi ng,
either regulations or, for exanple, a |and managenent
plan --

QUESTION  Right.

MR KNEEDLER -- of the sort at issue here --

4
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we -- we agree that that is final agency action. Not --
not everything that is at issue in this case is non-final
but for exanple, the --

QUESTION  Well, boy, | -- 1 think you --
think you' re out of the frying pan into the fire. | -- |
think it's nuch nore useful to the Government to -- to say
that -- that a lawsuit can't be brought as soon as the
plan is adopted, which it could if you call that fina
agency action, than it is to say that the failure to
pronul gate it can be -- cannot be sued upon because the
promul gation is not final agency action

MR KNEEDLER Just because sonething is fina
agency action doesn't nean it's ripe for judicial review
And that -- that's basically what this Court held in the
Chio Forestry case where it was a challenge to a
conparabl e general |and use plan that the Forest Service
had pronul gated. The plan itself was final agency action
but the Court said it was not ripe for judicial review
because it did not have any imedi ate consequences on the
behavi or -- behavi or of persons.

But the court of appeals in this case allowed
706(1) to be used to conpel certain conduct that is
certainly not -- probably not even agency action, but
certainly not final agency action, for exanple,

nmonitoring. Sone of these plans contenplated that -- that

5
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BLM personnel would -- would go out and nonitor various
activities, not surprisingly in -- in the vast tracts of
land, and the court said that that could be conpelled
under 706(1).

QUESTION Well, this -- the case has sort of a
hodgepodge of things in it. Anong other things, there's a
claimthat the | and use plans for San Rafael Muntain and
Henry Mountain require certain very specific things, that
the land use plan, for instance, for one commits the
Bureau of Land Managenent to finish an off-road vehicle
desi gnation rul emaki ng by 1992 --

MR KNEEDLER It --

QUESTION -- and another to engage in a
separate study as a precursor to the off-road vehicle
t hi ng.

Now, those are very specific and with tine
deadl i nes required apparently by rules of the BLM

MR KNEEDLER No. Wll, the -- the latter one

you nentioned, the -- is -- is the nmonitoring activity
that | was -- that | was referring to. And there -- there
-- the -- the I and managenent plan -- or excuse me -- a --

an off-road vehicle plan for the Henry Muntain area
identified a particular area as sonething -- an -- an area
of possible concern that BLMwas expected to nonitor. A

36, 000-acre area | -- | believe it was.

Alderson Reporting Company, Inc.
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QUESTION  To make a separate study?

MR KNEEDLER Wll, to -- to nonitor and to --
and then it contenplated that the area m ght be closed if
the nonitoring showed adverse consequences. The -- the
plan did not coonmt a formal study, but in any event a
st udy.

QUESTION: When you say nonitor, what -- what
does the BLM I ook for when it nmonitors an area?

MR KNEEDLER Well, it -- soneone fromthe BLM
office would go out to the area to | ook to see whet her
there's been an increase in, let's say, off-road vehicle
use, to -- to inspect whether there's been additional
adver se consequences, to see -- to perhaps watch how
people are using the area. And that's typical oversight
and -- and | aw enforcenent type activity that -- that is
-- is not normally sonething that a private person
could --

QUESTION  Well, how about the other one, that
the BLM has to finish its off-road vehicle use designation
rul emaki ng by 19927

MR KNEEDLER That -- that's not actually a --
a formal rulenmaking. And what -- what the -- what the
pl an, the resource managenent plan, for the San Raf ael
area contenpl ated was -- was a whole chart of activities

that the BLMintended to do into the future.
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The -- FLPMA, the statute at issue here,
identifies resource managenent plans as designed to
project present and future uses. Project, and that --
that means laying out a general schedule, but the agency
is not thereby inposing on itself a mandatory duty that is
enforceabl e by any menber of the public to require it to
adhere to its schedul e.

QUESTION Wy isn't that a defense? That is,
they say that what these provisions nean is you prom sed
to nmonitor this area and you didn't. Now, you don't think
it did nean that or you think it -- so you -- that's the
def ense. But suppose they're right. They say you
prom sed to pronulgate this in 1992. That's what it says
dah, dah, dah, dah. And you -- and -- and you say that
isn't what it says. Fine, but if they're right about what
it says, can't they bring an action in court?

MR KNEEDLER WVell, with -- with respect to the
-- to the actions under the plan here, which |I should
enphasi ze are just one mnor aspect of the broader
chal | enge here --

QUESTION  Those were the two that | -- |
know - -

MR KNEEDLER Right. Those are -- those are --

QUESTION What about those two? They say --

MR KNEEDLER  No.

Alderson Reporting Company, Inc.
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QUESTION -- in black and white, you said, dah
dah, dah, and you didn't and -- and therefore we want to
go into court and nake sure you do. You -- why can't they
go into court and neke that clain®

MR KNEEDLER VeIl --

QUESTION:  And you nmake a defense it doesn't say
t hat.

MR KNEEDLER -- they -- they have and what --
the court of appeals in this case held that based on a
provi sion of FLPMA, which says that managenent actions
shall be in conformty with the land use plan, that that
statutory provision obligates the Bureau of Land
Managerment to carry out every activity identified in the
plan. The court of appeals relied on a statutory
provi si on.

And that statutory provision is inapplicable
here. What that statutory provision nmeans is that any
future site-specific activities that BLM aut hori zes have
to be consistent with general standards in the plan, but
it -- but it does -- in other words, the standards set the
outer boundaries for what will happen in the future.

QUESTION  Even if they're wong about that, |
thought there's a basic principle: an agency has to
followits own rules.

MR KNEEDLER But these -- these --

Alderson Reporting Company, Inc.
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QUESTION So they say -- they say here is a
rule. It says | will send nonitors. It says | will do
this by 1992. Those two things were not done. Therefore,
court, please tell themto do it. Now, as to those two
things, are you saying they have no right to nake that
claimin court?

MR KNEEDLER  Yes.

QUESTI O\ Ckay. Because. Because why?

MR KNEEDLER Because |l and -- a | and managenent
plan is something quite different froma regulation. A --
a land managenent plan is -- is an identification by the
agency of how -- how it expects things to unfold, again to
project what's going to happen in the future. It is not
i nposing on itself a legally binding obligation that is in
turn enforceable by any private party.

QUESTION  But why -- why isn't that sinply a

defense? | nean, you're -- you're taking the nature of
the -- of the plan as -- as being ultimately nonbinding,
as being precatory on the agency as -- as a jurisdictional

peg to say nobody can even get into court and clai mthat
they are not following their owmn rule. And | -- | don't
see how you get fromthe one point, i.e., the nature of
the plan as precatory, to the jurisdictional point.

MR KNEEDLER Well, | -- | think it is the

plaintiff's burden under a suit -- in a suit under 706(1)

10
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to establish that there is discrete agency action that has
-- that is -- that the agency is obligated to the
plaintiff to take and has not taken. That is part of the
plaintiff's burden. And in this case, the plaintiff --

QESTION In the -- in the lower court, you
didn't join the motion to dismiss. Did that have anything
to do with this question we're discussing right now?

MR KNEEDLER No. W didn't join the motion to
dismss but all of the arguments, as the district court
poi nted out, the argunents that -- that we're naking here
and that the intervenor nmade in the notion to dismss,
were nmade in -- in opposition to the nmotion for
prelimnary injunction which cane along at -- at the sane
stage. And the district court --

QUESTION  But that would go to the relief or --
or to the -- whether they have a -- a claimfor relief.
It wouldn't go to a jurisdictional question

MR KNEEDLER But -- but it also -- it -- it
went to whether the district court should enter a
prelimnary injunction in the first -- if -- if there was
no basis under 706(1) for the court to entertain the case,
that would certainly be a basis for denying the

prelimnary injunction

QUESTION. | -- | don't understand this
di scussion of jurisdiction. You're -- you're -- are you
11
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claimng that the court couldn't even hear the --

MR KNEEDLER No. It's --

QUESTION:  You're saying there's no cause of
action.

QUESTI ON: Yes.

MR KNEEDLER But it's -- the cause of action
does not |ie under 706(1) --

QUESTION  Ckay. W don't wusually call that
| ack of jurisdiction.

MR KNEEDLER Right, but --

QUESTI O\ You acknowl edge they can come into

court.

MR KNEEDLER Right. The -- the district --

QUESTION  But the judge shoul d say, get out of
here. You --

MR KNEEDLER  The district court termed it
jurisdiction, but it -- but it -- it | think probably nore

accurately would be characterized as a notion to dismss
for failure to state a cl ai mbecause there was no fi nal
agency action that BLMwas obligated, owed a duty to the
private plaintiffs to take under its | and managenent
pl ans. Land managenent --

QUESTION  Well, do you take the position that
no | and use management plan can ever give rise to an

obligation to any portion of the public to do certain

12
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things that the plan says will be done by date X?

MR KNEEDLER We're -- we're not saying it
woul d be legally inpossible for BLMto inpose such a thing
on itself, but BLM has never --

QUESTION If it did, is it actionable possibly?

MR KNEEDLER It -- it mght be, but that woul d
depend on how the plan -- the particular plan was worded.
But BLM has never understood the plans that it is -- that

is has adopted here to be inposing on itself legal duties

that it owes to the public.

QUESTION  Well, | thought you acknow edged t hat
it -- that it inposes sone legal duties; that is to say,
that if -- if the agency took action, took affirmative

action, which would destroy its ability to follow through
on the plan, you know, allowed devel opnent in a certain
area that the plan anticipated woul d be | eft undevel oped,
that an injunction would lie for that. | thought that's
-- no?

MR KNEEDLER But -- but if |I could explain the
way that woul d operate. Some plans adopt standards
agai nst which future agency actions are to be neasured.
For -- to use an exanpl e, suppose a forest plan said that
there couldn't be any tinber harvesting.

QUESTION  Right.

MR KNEEDLER BLMcould not -- or the Forest

13
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Service could not allow tinber harvesting within 200 feet
of a stream And then a particular tinber sale came al ong
in which the Forest Service was allowing trees to be
harvested within 200 feet of the stream

QUESTI O\ Suppose -- suppose it's --

QUESTION  Well, et himanswer.

QUESTI O\ Suppose it said you shoul d protect
the stream

MR KNEEDLER The -- the protect the stream
woul d be a standard agai nst which a tinber sale, a
di screte agency action, that takes place on the | and
governed by the plans, would be measured, but it is not
itself a legal duty of the sort that is conpelled under --
that can be conpel |l ed under 706(1).

QUESTION  Would -- woul d you go back to
nmonitoring for a mnute, which nay be easier to understand
than the plan? It nmay be very difficult. It may be
i mpossi ble as a matter of |egal standards to figure out
how much nmonitoring is enough. But what if the agency in
an internal document says, we are not going to nonitor.
Nobody waste your time going out there monitoring. And
that's the claimthat they have refused to nmonitor. Does
that get theminto court?

MR KNEEDLER No. Wth respect to

nonitoring --

14
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QUESTION:  Because it's not final agency action?

MR KNEEDLER It's not final agency action.

QESTION So it -- it's really not -- going
back to the -- the earlier argunent about the plan, what
is fatal, | take it, is not that the -- the duties are --

are, in effect, precatory duties that they don't have
har d- edged enforcenent features. The -- what is fatal is
that regardless of what the duties are, even their
fulfillment, would not be final agency action. That's
your ultimate point, isn't it?

MR KNEEDLER  There -- there are two points.
Ohe is that the plans as a general matter do not inpose
legally -- legal obligations that are owed to nenbers of
the public. They're internal documents.

QUESTION  But you acknow edge that they coul d
that sone details of sonme plans could inpose --

MR KNEEDLER Wat -- what | woul d acknow edge
woul d be that if BLMchose in the future to adopt a policy
of putting such things in plans, it would probably have

the authority to do so. But it has not done that to date.

QUESTION But it would still, | take it, on
your argunent not be -- raise an issue of final agency
action. So there still would -- would be no authority to

order.

MR KNEEDLER Wth respect to nonitoring

15
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that's true.

QUESTION  No, no. Back to the plan. You said,
all right -- in -- in answer to Justice O Connor, you
said, all right, they -- they could, in fact, adopt
provi sions that are very hard-edged and have absol ute
requirenents. | take it then that even if they did, your
-- your ultinate answer woul d be the sane. Wat they are
obligating thenselves to do is not final agency action
and therefore their refusal or -- or failure to do it
woul d not be the subject of an affirmative order

MR KNEEDLER Not across the board. Wth
respect to nmonitoring, yes, but if they obligated
t hensel ves to, say, within -- within 1 year we shall issue
an order closing the back 40,000 acres to off-road vehicle
use and we intend that to be a binding obligation,
enforceabl e by private parties, that woul d be enforceable
because the order closing the area would be final agency
action. It would carry |egal consequences for private
people. But nmonitoring --

QUESTION Wy -- why wouldn't a -- a -- the
adoption of a policy saying that we will never nonitor be
final agency action with respect to the duty to monitor?

MR KNEEDLER  Because nonitoring itself is not
final agency action. It has no -- it carries no | ega

consequences.

16
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QUESTION M. Kneedler, the -- Judge McKay in
the Tenth Grcuit, dissenting in the Tenth Grcuit,
descri bed these |and use plans as aspirational and that's

why he thought that they weren't open to private

enforcement. Does that go too far to -- to just to say
these plans are -- are aspirational? They're our wi sh
list.

MR KNEEDLER That's basically our position.
Again, the -- the plans can set outer linits of what's
perm ssi bl e, standards agai nst which future agency actions
can be measured. But within that area, all BLM has done
is project what it intends to use -- to do.

If I could call the Court's --

QUESTION Could -- could | cone back to the --
to the no harvesting tinber within 200 -- 200 yards of a
strean? You -- you think that that one would be
enforceable if a plan contained that provision.

MR KNEEDLER Yes. That would be -- that woul d

be a -- because BLM woul d have intended to inpose on
itself alegal -- a legally binding standard. [|'m not
saying that it -- that it always is. Wat |'msayingis

if BLMinserted such a thing in a plan, that could be --
QUESTION  Wiat -- what does it have to say? W
-- we intend to be bound? How do you deci de whi ch

provi sions of a plan are prom ses and which ones are

17
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aspirations? | mean --

MR KNEEDLER | think --

QUESTION  -- land use plans are al
aspirations?

MR KNEEDLER No. | -- | --

QUESTION: Where does it say that?

MR KNEEDLER | -- | think with future
managenent activities, it's -- | -- the general rule,
certainly | think the universal rule, is that those are
aspirational. |If there are |legal standards that future
agency actions have to conply with, those would ordinarily
be binding. | think those are the two presunptive rules.

And if | could call the Court's attention to
page 159 of the joint appendi x which sets out the rel evant
portion of the San Rafael |and managenent plan, at the top
of page 159 it describes -- there's a heading to a chart
that then follows. And that headi ng i s Managenent
Chjective. And then there's table 19 which sets -- which
is entitled Anticipated Inplenmentati on and Monitoring of
Plan Decisions. And then it lists a nunber of pages of
managenent obj ectives that BLMintends to carry out.

And the particular one at issue here is on page
162 about hal fway down the page, rather cryptically
referring to apply ORV designations, docunent through an

ORV inplenmentation plan. Wthin 1 year is the schedul e

18
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That is not the sort of item zation that could be thought

togiveriseto alegally binding duty. |It's included in
a whole list of activities, sone -- sone that are -- that
are part of ongoing activity, some that are -- have

undet er m ned due dat es.

QUESTI O\ Suppose there were the world
convention of ORV s and 100, 000 peopl e are going to cone
into the area. The agency has no duty. It just sits and
goes out to watch the race?

MR KNEEDLER Weéll, what -- no. Wat would --
what woul d happen in that situation -- in a lot of
situations there mght be a requirenent that -- that for a

group of that size, the group obtain a permt to use the

land for a gathering of -- in excess of a certain nunber
of people. I'mnot sure if BLMhas a regul ation |ike
that. | know the Forest Service does.

QUESTION  Well, do they have to do that? |
nean, Justice Kennedy's question is what if they sit on
their hands and they do nothing. And your answer is,
well, they mght do sonething. They might require a
permt. But what if they want to sit on their hands?

MR KNEEDLER There -- there are two points to
that. First, sonmeone who -- someone who i s concerned
about this visitation by -- by ORV users, whoever mnay use

the land, could apply to the agency for an order cl osing

19

Alderson Reporting Company, Inc.
1111 14th Street, N.W. Suite 400 1-800-FOR-DEPO Washington, DC 20005



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

the area or prohibiting the entry of people into the area.

QUESTION Ckay. Let's assume -- nake it --
let's assune the agency says, no, or -- or the agency
doesn't do anyt hi ng

MR KNEEDLER Again --

QUESTION It doesn't -- doesn't even say | will
deny your order. It just sits there.

MR KNEEDLER If the -- if the agency doesn't
respond, a suit could be brought under 706(1) to conpel
the agency to respond. Once the agency renders a deci sion
on that, then the -- then the --

QUESTION Well, is the response final? Let's
assune they do respond. |Is that final agency action?

MR KNEEDLER Yes. That would be -- that would
be a decision on a discrete request for final agency
action, and at that point a suit could be brought under
706(2) based -- and this is critical -- based on the
agency's application of lawto facts and the agency's
rationale. It would a traditional view of agency action

The defect -- a principal defect inthis case is
that the plaintiffs have asked and the Tenth Grcuit has
ordered the district court in the first instance to hold a
trial about general activities on the ground not divorced
-- not -- not tied to any specific agency action or

deci si on based on an admnistrative record. And we think

20
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that this is a recipe for chaos.

QUESTION M. Kneedler, if you -- the conplaint
here was that the agency wasn't doi ng anything or not
enough about off-the-road vehicles. Now, you have
explained that -- this is getting back into the | arger
guestion and away fromthe land use plans -- the -- that
this effort states no claim Wuat could the group have
done? Wat could the SU -- whatever -- their concern
about these off-the-road vehicles and the agency not
controlling them Wat could it have done that woul d
enable themto trigger agency action and then court
revi ew?

MR KNEEDLER Well, in -- in tw of the
wi | derness study areas, in the San Rafael and in the
Par unuweap, BLMissued orders closing some roads within
those areas but not -- l|eaving others open. SWWA could
have appeal ed adm nistratively those orders and it could
have then gone to court if those orders stood. SUM has
not done that.

QUESTION:  Relyi ng on what ?

MR KNEEDLER Under section 706(2) of the APA

QUESTION  No, but | mean, what -- what
provision of law that would -- would have required themto
cl ose --

MR KNEEDLER | think the argunent woul d have
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been that it was -- that it would have been arbitrary and

capricious or that not to close it would -- would not neet
the -- the general statutory standard that wil derness
study areas -- that the Secretary shall manage wi | der ness

study areas so as not to inmpair their suitability for
ultimate designation as wilderness. They could go into
court and say that a -- that the denial of a -- of our
request to close the area entirely will -- will cause the
agency not to neet that |egal standard.

Now, if there was not already an order that had
been issued, as there was there, then what -- then the
proper procedure would be for the parties to present their
request to the agency in the first instance so that the
agency can pass on the question of whether to close it or
not .

QUESTION My -- may | go back to the two
specific things that are described in the papers here?
One, the commtment to nmonitor a certain area by a certain
time. | understood you to say that woul d not be
acti onabl e because nonitoring is not final agency action

MR KNEEDLER That's one of our argunents.

QUESTION  But is not the duty to nonitor fina
agency action? For exanple, if the statute said you nust
nmonitor this area by January 1992 and they di d not hi ng,

woul d that not be final agency action that could be
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actionable? If the statute said it.

MR KNEEDLER. No. | -- 1 think it would not
be. It -- there may be --

QUESTION. If the statute required a specific
nonitoring and they just didn't do it, that would not
be --

MR. KNEEDLER  Congress coul d i npose a duty on
an agency to do a nunber of things that would not, in
turn, constitute final agency action. Not everything
Congress tells an agency to do is final agency action.

QUESTION:  What -- what about the failure to do
it? Isn't the failure to do it within the deadline
acti onabl e?

MR. KNEEDLER No. A -- a failure to act --

QUESTION:  -- promulgate rules and they do
not hi ng?

MR. KNEEDLER Well, a rule would be final
agency action. Mnitoring, because it has no | egal
consequences, is not final agency action.

QUESTION: Wl |, suppose it's -- what Congress
says is you nust, no matter what, pronulgate by March 10
-- It's exactly Justice Scalia' s question -- 1994 this
tentative, non-reviewabl e, never-to-be-revi ewed
prelimnary draft of a vague plan X. Ckay?

(Laughter.)
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QUESTION  And they just don't doit. That's
where we started this whole questioning. Now, | would
have thought there woul d be agents review under this
provision if they just didn't do it, even though the thing
t hey' re supposed to promul gate can never be revi ewed.

MR KNEEDLER No. W think that 706(1) and
706(2) have to be read in tandem that 706(1) --

QUESTION  You -- you don't agree with ny
statenent. So is there any authority for what you' ve just
said, that if Congress says definitely you have to do this
by such a date and they don't do it, that's not
revi ewabl e?

MR KNEEDLER The -- the review occurs under
the APA and the APAis limted to final agency action.

QUESTION  Wiat is your best argunent for your
tandem point? You just said we -- we think they should be
read in tandem Wat's your best argunment for that?

MR KNEEDLER  Agency action is used in both
706(1) and 706(2). Section 704 of the APA says -- limts
judicial reviewto final agency action, and we think that
applies to both 706(1) and 706(2). And then finally the
| ogic of 706(2), as we explain in the Attorney General's
menor andum whi ch this Court has given deference to,
particularly the Safeway Stores case, explains that the

authority of a court to conpel an agency to get on with it
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and to issue final agency action is essentially derivative
of its ultimate authority to review the final agency

action when it's issued on the basis of the record.

If I could, I would like to reserve the
bal ance --
QUESTION  Very well, M. Kneedler.
M. Smith, we'll hear from you.
ORAL ARGUVENT CF PAUL M SM TH
ON BEHALF OF THE RESPONDENTS
MR SMTH M. Chief Justice, and may it pl ease
the Court:
The Governnent works very hard in this case
offering a -- an al nost bew | dering variety of I|egal
theories all intertwined, all intended to support what

ultimately | submt is an inplausible proposition, that
there exists a category of nmandatory, clear statutory
duties inposed by Congress on the Federal agencies which
remain totally unenforceable by the courts, unless and
until the agency chooses to engage in sone affirmative --
QUESTION M. Snith, let's go to the appendi x,
page 162, which | believe is one of the things that the
Tenth CGrcuit dealt with: apply ORV designation
docunents; through ORV inplenentation, et cetera. The
schedul e says: wthin 1 year after approval of RW. Now,

there's no statutory deadline there, is there?
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MR SMTH No. This is an entirely plan-based
claimin this case, Your Honor, and our claimwas that
this plan, read as a whole, taking into account not just
this page but the text on page 154 as well, was fairly
read as a binding commtnent that they would do this task
within a year. As it turned out, they did it in 12 years.
They did it in 19 -- in 2003. They finally designated
these routes, which they said they needed to do in their
exerci se --

QUESTION Wl l, supposing in -- on page 162
i nstead of saying within 1 year, they had said within 12
years. Wuld you have had any better case? O would you
-- you'd have a worse case, wouldn't you?

MR SMTH If they had said that they were
going to do it in 12 years, we wouldn't have had any claim
that they were doing it too late.

QUESTION So -- so there's nothing statutory in
the deadline you're talking about. It's a deadline that
-- that the BLM sets for itself.

MR SMTH And the statutory argunment is that
the statute itself requires themto nmanage these |lands in
accordance with their own plans. That's --

QUESTION  But -- but there's nothing in the
statute that requires themto set deadlines.

MR SMTH Not in -- not in this case, Your
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Honor. There -- I'msure there are other provisions that
were required in this case.

But there are two -- there are several different
ki nds of mandates that we're trying to enforce here: the
statutory mandate under -- of noninpairnent, the -- the
requi renent that they abide by their own plans, and al so
the NEPA requirenent that they take a hard | ook at -- at
the environnental inpact statement requirenment when --
when new i nfornati on cones in.

QUESTION M. Snith, can | -- | -- your opening
statement was that it's inplausible that there should be
sone duties upon agencies that are not enforceable in the
courts. | don't find that inplausible at all. | -- |
don't understand the role of the courts to be to oversee
executive action. You have congressional oversight
committees that do that. | understood the role of the
courts to be to vindicate individual rights when they have
been vi ol at ed.

And what the CGovernnent is saying here is that
no individual right has been violated until there has been
final agency action. Final agency action is what confers
-- it's -- it's an action that changes the |law, that
establishes requirements. And until that happens, there's
no i ndividual right.

I"'mnot willing to accept your proposition that
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-- that the role of courts is to make sure that agencies
towthe line. That's -- that's the President's role.
It's not ours at all.

MR SMTH WlIl, Your Honor, what nakes their
-- their position inplausible is what Congress actually
did in the Admnistrative Procedure Act where it very
specifically said that -- that courts have the power to
conpel agency action unlawfully wi thhel d and unreasonably
del ayed.

QUESTION  It's based -- nobody thought that the
APA radi cally changed the course of -- of judicial review
of adm nistrative action, which had been based on the
prerogative wits such as mandanus and which required an
i ndi vidual right that had been harned and -- and a
mandat ory duty to that individual.

MR SMTH And -- and --

QUESTION  And one can violate the -- the
directives of Congress without -- without harm ng any
i ndi vi dual , and when that happens, it's up to the
congressional commttees to bring the agency back into
conpl i ance, not -- not these courts.

MR SMTH Wth respect, Your Honor, | think
the concept that decides who gets to bring the lawsuit is
t he concept of standing, not the concept of individual

rights. And it's no -- there is no argument here that
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the plaintiffs |lacked standing under this Court's

deci sions to enforce this mandatory obligation of the
agencies to avoid inpairment. And so | think that that's
the right way to think about it.

And if you look at the -- the finality concept
and the right role it should be playing here, it's the
inaction that has to be final, not the action that you're
seeking to compel. It's -- their -- their reading of the
statutory text puts the word final in the wong section
Finality conmes up under section 704 which says fina
agency action is subject to judicial review Agency
action, in turn, is defined as including failure to act.
So as the courts, since the APA has -- was first brought
out, have consistently said you | ook at whether the
inaction is sufficiently final to decide this is the right
time to bring a lawsuit.

QUESTION | think all the Governnent is saying
is that the inaction like the action has to be inaction
whi ch causes renedi able harmto the individual

MR SMTH Absolutely.

QUESTION  Just as that doesn't happen with
action unless it's final, the Government says it doesn't
happen with inaction -- with inaction unless what you're
seeking to compel is sonething that woul d have conferred

upon you soret hing you have a right to have
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MR SMTH Wll, two points, Your Honor. First
of all, | don't disagree that the concept of harmis a key
part of how you decide whether or not the inaction is
sufficiently final to bring a lawsuit. W want to | ook at
several things, whether the Congress inposed a deadline or
a continuous duty, as they did here, whether there's
i rreparabl e harm whether the agency is operating under a
m sunder st andi ng of the statute that is involved. The
courts say in those situations, the practical concept of
finality is used to decide this inaction is sufficiently
serious that we're going to allow review now.

QUESTION  Let's take the Federal Conmmunications
Commission. It -- its obligation under -- under its
statute is to regul ate broadcasting in the public
i nterest, conveni ence, and necessity. You think a |awsuit
coul d be brought claimng that, you know, for o, 50
years, the FCC has failed to regul ate broadcasting in the
public interest, convenience, and necessity?

MR SMTH No, Your Honor. There are many
things that are -- that are sufficiently general in -- in
the code that they could not be enforced under section
706(1).

QUESTION  How do we determ ne what's
sufficiently general? | think it's pretty -- pretty

general. The obligations under these statutes seemto ne
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qui te general

MR SMTH Well, Your Honor, what you do is you
-- you apply the usual techniques of statutory
construction and then you | ook at the second thing, which
| think it's inmportant that we -- the -- the Court focus
on here. You look at what the agency regul ati ons say the
statute neans. And here we have two features of the
regul ati ons which the Governnment studiously ignores.

One specifically deals with how you tell that
off-road vehicles are inpairing and the regulation -- the
-- the interi mmanagenent plan that they pronul gated --
and that's at pages 71 and 72 of the joint appendix --
specifically says that any use of off-road vehicles off
the existing ways that existed in 1980 when they
desi gnated these study areas, any use of it is surface-
disturbing and it -- is an inpairment that violates the
i mpai rnent mandat e.

QUESTION  Was that a regulation? You -- you
call it aregulation. Was it a regul ation?

MR SMTH It was pronul gated based on notice

and comment. It has been treated by every court that's
ever |ooked at it as a binding regulation. It does not
appear in the CF. R, Your Honor, but it is -- it is a

much nore than a nere --

QUESTION Doesn't it have to appear in the
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CF.R if the agency regards it as a regul ati on?

MR SMTH The -- | don't know the answer that
there's a specific rule about that, Your Honor.

QUESTION | think it is.

MR SMTH It is certainly the -- the docurent
by which the BLM has committed to guide all of its actions
with respect to this category of land, the wi | derness
study areas, and it's been consistently enforced by
courts.

QUESTION  No, but sonething that just -- just
determnes internal actions of an agency is not -- is not
regarded as a regul ati on.

MR SMTH The other regulation that |I think is
inportant for the Court to focus on is the regul ation
deal i ng with what they're supposed to do when they find
i mpai rnent caused by off-road vehicles. And this is in
the CF.R It's at 43 CF. R, section 8341.2(a).

QUESTION  Wiere is that in the joint appendix?

MR SMTH It is not in the joint appendix,
Your Honor. It is quoted at -- on the top of page 5 of
the ot her respondents' brief, the other red brief by the
W ah Shared Access Alliance. And | invite the Court to
| ook there.

What the BLMregul ations say is that when the

BLMofficial on site finds that off-road vehicles are
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causi ng consi derabl e adverse inpacts on a list of things,
i ncluding wilderness suitability, which is what we're

tal king about with the wlderness study areas, quote, the
agency, quote, shall inmediately close the areas affected
to the types of vehicle causing the adverse effect unti
the adverse effects are elimnated and measures

i mpl emented to prevent recurrence, unquote. So the -- the
rule is if there's -- if there's inpairnent being caused
by of f-road vehicles, you close it on an emergency basis
and then you consi der whether or not you're going to take
other steps to -- to deal with it down the road when you
open it up again.

QUESTION Isn't it slightly nmore difficult than
that? And this -- this raises a question | was going to
ask you anyway. You -- you said a second ago if -- if the
agency finds, in effect, any inpairment and it doesn't do
anything, then -- then one can sue. But the reg you just
quoted referred to consi derabl e adverse i npact.

And | guess ny question was going to be let's
assune we are contenplating a -- a suit. Wat is the
criterion that one would plead in the -- in the petition
saying they failed to do X, therefore that is tantanount
to inaction or refusal, therefore there should be an
order? Wuat is X? Can we get any clearer than

consi der abl e adverse effect?
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MR SMTH Wll, the -- the regulation not only
says that's -- that's what you -- that's what triggers it,
but then it says specifically what they' re supposed to do,
which is to close the whole area, including the --

QUESTION If it's considerable.

MR SMTH  Yes.

QUESTION  Not -- not if there's -- you know,
one track through the desert is not, | presune, enough.

MR SMTH Right. And | think that --

QUESTION  But the criterion then that you'd
plead is there is considerable. W can prove
consi derable. W can prove they did nothing. Therefore,
order --

MR SMTH Rght. And | think, you know, in
the real world, you bring a suit and you say here's how --
the statute says don't allow any inpairnment. So it's a
very -- reasonably specific statutory mandate. You have a
regul ati on that says here's how you find inpairnent, and
you have a regul ati on that says when there's a
consi derabl e anount of inpairnent, here's exactly what you
have to do to fix it.

QUESTION Ckay. | have one --

QUESTION: Shouldn't you be required to bring a
petition to petition for some specific action --

MR SMTH Wwell --
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QUESTION -- before just filing a lawsuit?

MR SMTH Your Honor, there is no procedure
that the BLMhas for filing a petition or for doing
anything to trigger any kind of a response. There is no
process of that sort. The nost that you can do is -- and
we did this. They -- the letters are in the appendix to
the opposition to cert -- is wite a letter to the | ocal
field office.

QUESTION  Well, | thought you could -- |
t hought the |l and use plan has the status under the statute
as arule -- as arule, and there is a procedure. There
nmust be a procedure for nmaking a rule.

QUESTION  The APA requires a procedure. |
nean, it requires one.

QUESTION.  Isn't there?

MR SMTH Your Honor, there is no place to go
get a docket nunmber and get any answer. You send these
letters in and they just sit on people's desks. And
there's al so no requirenent --

QUESTION:  You didn't wait for an answer. You
sent in your letters and it wasn't long thereafter that
you brought this suit.

MR SMTH Well, those letters were part of an
ongoi ng effort over a period of many years to try to get

themto take this problem
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QUESTION  But you didn't -- you -- the -- one
difficulty that | have putting a handle on it is -- is
you' re saying, agency, overall you're not enforcing the
statute. W want a court order that say -- says enforce
it, which looks to a court quite different than | -- I'm
asking to have this particular area closed, and then the
agency woul d nake a discrete ruling on that particul ar
area. Instead of saying overall on these four -- whatever
it is -- vast parcels of land, they' re not doing the job,
so court, tell themto do the job, and then the court is
supposed to nonitor that?

MR SMTH Well, Your Honor, we -- we brought a
| awsuit that enconpassed potentially a -- a substantia
nunber of these different wlderness study areas and
rel ated areas, but then what -- what happened is we nmade a
nmotion for a prelimnary injunction as to four and put on
evi dence showi ng the adverse effects in those four and
asked the court to -- to address themand say they're --
they're not -- they're not adhering to their statutory and
regul atory obligations in those four

The Governnent took the position that even if we
had sued on just one, that -- and the district court
agreed with this -- that because it's an inaction case, no
matter how clear the statutory and regul atory viol ation

is, there's nothing that can be done --
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QUESTION But if you petitioned for an acti on,
that is, you asked the agency to close this area, and they
said no, it seens to ne that that would be a final action.

MR SMTH But they don't say no, Your Honor.
There is no -- they -- what the BLM has done instead over
the -- the long period of time is avoid doing either yes
or no and then comng into court and saying there is no
final agency action.

QUESTION  Then -- then you bring an action to
require themto say yes or no. That is the agency final
action that you would be suing for. You bring a suit
sayi ng we' ve asked this question. You've diddled around
for 2 years and haven't given us an answer. W denand an
answer to this particular discrete question. You -- you
woul d have had a suit for that.

MR SMTH Well -- well, perhaps, Your Honor,
but then you end up with an entire set of litigation over
how many -- how nuch tine it is before they have to answer
each particular petition w thout any kind of statutory or
regul atory gui dance of how that process is supposed to
wor K.

QUESTION  But this seens in a way |ike sort of
the shortcut to say we -- we dermand that the BLM conply
with its statutory mandate and we don't |ike the way

they're doing it. | mean, it -- it seens al nost that
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gener al

MR SMTH Wll, it's -- it's not, though, Your
Honor. W were focusing on a particular nandate, a
particul ar harm caused by off-road vehicles in particul ar
pl aces. And we're saying not every shall phrase in the
U S. Code can be enforced under 706(1), but when you --
when it's very mandatory, where there's irreparable harm
and the Congress clearly was trying to preserve its
prerogative to nake these places w | derness areas by
directing that they be continuously managed to maintain
the status quo, under --

QUESTION It's so hard for courts to get into
the business of trying to see if an agency like this is
out there on a day-to-day basis doing what it needs to do.

MR SMTH \Well, it's not -- it's not |ike
we're trying to take over running the agency, Your Honor

QUESTION  Well, but it -- it sounds that way to
a certain extent, like kind of the court taking over a
prison where they find there's sone defect. And what --
what is going to be the role of the Tenth Grcuit or of
district court in Wah if -- if you prevail? |If they --
they tell the agency to do sonething, you claimthe agency
hasn't done it, they're back on a contenpt order like in
the district court here?

MR SMTH Well, there is obviously going to
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have to be sone application of judicial review and then
sone application of -- of the court's power to enforce the
law. The alternative is to say that they can -- they
could ignore the law indefinitely and put up --

QUESTION O maybe sone application could be
nmade seeking closure of sonme areas. The -- the exhibits
you furnished are sort of devastating.

MR SMTH Wll, the -- the evidence was quite
clear. There really isn't any doubt about it.

QUESTION It looks pretty terrible.

MR SMTH Indeed, on -- on page 59 of the --
the appendix to the op to cert, the Governnment flat
admtted that there had been inpairment. It wasn't |ike
they were ignoring that fact. It's the -- thisis a
request for admission. W said adnit that there's been
inmpairnent in the wlderness study areas.

QUESTION So is there no nechani smwhereby suit
coul d be brought demandi ng that a certain area be cl osed
because of the inpairnent?

MR SMTH Your Honor, that's what this suit
was.

QUESTION  But why didn't you go -- look, are we
supposed to concentrate on the four areas?

MR SMTH Wll, that's the only part that's

before the Court on that issue.
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QUESTION R ght, those four areas. As to those
four areas, are you saying as to one, two, three, or four,
that the land use plan as it now reads requires themto be

closed in part or in whole and they're not follow ng the

pl an?

MR SMTH W're not --

QUESTION O are you saying that the |and use
plan permts themin part to be open, but we want -- we

think they should be closed? Wich is it as to each of
t hose four?

MR SMTH At the tine the |awsuit was brought,
there was no BLM plan or --

QUESTION  No. |I'msaying what we're supposed
to decide. You' re saying now we can narrow it to these
four areas, and | want to know as to those four areas, am
| supposed to assune that the land use plan as in
docunents that are there, as to area one, two, three, or
four, nowrequires it to be open or whatever you think it
shoul d be and you want to change it or that it's right.
You don't want to change a word of it, but they' re just

not enforcing it. Wichis it as to one, two, three, and

four?
MR SMTH It depends on whether you nean now
or --
QUESTION | mean as we're supposed to decide
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this case.

MR SMTH The difficulty, Your Honor, is that
after the lawsuit was brought and as the prelimnary
i njunction hearing was about to convene, the Covernmnent
started exercising the exact energency --

QUESTION | want you to choose. | don't care
what you say. | just want to know how |' m supposed to
decide the case. AmI| supposed to decide the case on the
assunption -- you've narrowed it to four areas -- to area
one. Let's take that. Am| supposed to decide it on the
ground that what you want is you think the |and use plan
as witten is perfect. You just want themto enforce it.
O that you want themto change what it says in those
wor ds because you think it's wong. That's all. | nean
you nust think one or the other or both.

MR SMTH Wen the case was brought, there was
no closure order in place, and we were told by the
district court that there is no jurisdiction of the
Federal courts to require that.

As we were goi ng through that process, these
closures started to happen. And so I'm-- |'mhaving
difficulty answering your question --

QUESTION  That's -- but I'masking you how I
should decide it. As | listen to you, you want e to

decide it as it was when the case was brought.
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MR SMTH Yes

QUESTION That's your view. So then as it was
when t he case was brought, what you want is a change in
t he wordi ng of the governing documents which I'mthinking
of as land use plan. Yes. |Is that yes or no?

MR SMTH W -- we want an exercise of the
emer gency cl osure which would effectively anmount to the
sane thing

QUESTION  Ckay. Now, ny question then -- and
that's what | thought you wanted -- is why isn't the thing
to do, if that's the kind of relief you want, to file a
pi ece of paper over at the BLMand say, we want this
document amended because it seens to me that this document
has the status of a rule and every agency -- every agency
-- has a procedure through which you can request an
amendnent of a rule. Wy wouldn't that be the right
procedure rather than to come into court and say we want a
judge to do it first in the first instance?

MR SMTH  Your Honor, if | could refer you to
page 52 of the appendi x to our opposition to cert --
that's the orange document | guess -- this is what we did
file with them seeking the closure of these WeA's. This
isthe -- we're looking for the orange op cert, Your
Honor, not the -- the joint appendix. And 52 is an

exanpl e of what was done in the effort to get the BLMto
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act on -- in -- in accordance with its ow statutory and
regul atory obligations.

And it says, we just wanted to point out to you
there's all this irreparable harmgoing on. There's ORV s
rampant in these wilderness areas, and as you well know --
this is inthe mddl e of the first paragraph -- 43 CF. R,
section 8341.2 -- that's the one | was tal ki ng about
before -- directs BLM nanagers to i mredi ately cl ose areas
suffering considerabl e adverse effects from ORV use and
abuse. So we brought it to the agency's attention, and
they, as -- as they have done throughout the period,
sinply didn't do anyt hing.

QESTION So if in fact this is the equival ent
of the kind of docurment | said, then why woul dn't your
| awsuit be to conpel themto act on this request in a
tinely fashion? Mybe the tinmely fashion would be in 4
days if it's an ermergency. But why wouldn't this |awsuit
be designed to ask themto do what you asked themto do?

MR SMTH Well, this lawsuit was designed to
ask themto do that. The only real things it seens |ike
we're tal king about here is whether the formof the
| awsuit ought to have been in the formof --

QUESTION  Yes, yes. W're only tal king about
the form | agree with that. This whole thing is about

the form But they're trying to make you go through
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certain hoops and to some point, | -- | think the |aw
shoul d give you relief, but it has to be through the right
form

MR SMTH But it may well be that the Court
wi Il recognize that all agencies have to respond to these
things and you can sue them The -- the reality is BLM
unl i ke many other parts of the Interior Departnent,
doesn't have a process for allowing you to petition for an
order and -- and have a formal process for it being
adj udi cat ed.

QUESTION  You don't need that to get into
court. The -- you're guaranteed judicial review A
person suffering | egal wong because of agency action or
adversely affected is entitled to judicial reviewthereof.
If you wite thema letter and they don't have any ot her
process, and they don't respond to your letter, you can
bring -- you can bring a lawsuit.

MR SMTH Wll, it may well be then that --
that once that's clarified, that this whole dispute wll

-- will be a matter of procedural --

QUESTION But it's been clear. | mean, | don't
think that that's been unusual. Wat hasn't been clear is
that -- is that a court can exercise continuing

supervi sion of an agency, which is what sone of your

requests here would require. Wat's -- you know, that --
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that was never allowed before -- before the APA was
enact ed because the -- the courts were not allowed to

i ssue injunctions that required continuing supervision
And -- and mandanus was a -- a discrete act that -- that

was required.

What cases since the APA would -- would you --
you appeal to as -- as showi ng the authority of the courts
to -- to undertake continuing supervision of an agency?
What -- what's the best case you have?

MR SMTH Wll, there -- there is not a |lot of
case | aw about continuing supervision. There are plenty
of cases out there that say you can direct themto
exercise their discretion. And -- and that's really what
we were --

QUESTION In a discrete matter. In a discrete

matter, but you're -- you' re asking to exercise their
di scretion in the managenment of the forests. And -- and
that's -- that's -- | mean, that's putting the -- the

district judge in the place of the -- the Secretary of the
Interior.

MR SMTH Well, I'"'mnot sure that there's
really a distinction between the two kinds of lawsuits
that we're contenplating here. |If we had brought this
case and said, direct themto answer our petition about

why they're still allowing -- they haven't exercised their
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ermer gency cl osure power in these four places, they -- they
-- the court mght have said, okay, tell them-- | wll
tell themto exercise their energency closure power. They
then conme back with a thing that says, well, we don't
think that ORV use is so bad after all and so we're just
not going to do anything. And then you bring a 706(2)
claim and you have the sane basic issues being litigated.

QUESTION  Exactly. But this tineit's a--in
-- in a formrecogni zabl e to nen, wonen, and
adm ni strative | awers.

(Laughter.)

MR SMTH Wo don't apparently fall in either
cat egory, Your Honor?

(Laughter.)

MR SMTH Let ne -- let me touch a moment on
the land use plan enforcenent aspect of it because |
think --

QUESTION But it isn't totally just -- because
what they're worried about is not that you' re trying to
get off-road vehicles off the road in certain areas |ike
here, there, and the other place. Wiat they' re worried
about is that you're turning over to a district judge the
generalized job of running the BLMs CRV program And so
if you can get it to specific things, you destroy what

they' re worried about.
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MR SMTH Wll, that's one of the things
they're worried about. They al so apparently, until at
| east this norning, wanted to be able to wite up these
pl ans, go through a whole public planning process,
coordinate with the States, do an environmental inpact
statenment, all of this stuff in the planning process and
then say, the plan, by -- by the way, is never enforceable
if we don't do what we say we're going to do

QUESTION Wy is that unreasonable? | nean,
suppose they get their budget cut. You know, these --
these are all internal docurments. This is what we plan to
do, but next year Congress cuts their budget by 50
percent. |s a court going to direct that all of the noney
that Interior has left has to be devoted to your pet
project --

MR SMTH No. The rule would be --

QUESTION -- as opposed to, you know, all of
t hese other things that need the nmoney for it?

MR SMTH The rule would be they have to go
t hrough the amendnment process, and there -- then you have
an agency action which you can challenge. Their position

is we don't want to do the anmendnent process because then

we'll have to answer to all these people in public

hearings. W don't have to have -- take any action

because then you'll just go to court and sue us under
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706(2). W would rather than amend it -- and naybe we'd
have to do anot her environnental inpact statenent, et
cetera. W would rather just ignore it and --

QUESTION  How -- how can they anmend it? The

statute doesn't say that your plans shall -- you know,
gi ven how much noney you have, the -- the forests will be
protected. It says you will devel op managenent plans for

the protection of the forests. Period. And so, if
there's no noney there, you still have to have the sane
plan. They wouldn't be able, when they anended the rule,
to say the reason we're anending it is we don't have
enough noney to do what ought to be done. The plan would
still have to read the same way. But -- and so if the
plan is enforceable, you are giving a court the power to
-- to put your preference right at the head of the line of
all the nmoney that the agency has to spend.

MR SMTH No, Your Honor --

QUESTION  And that doesn't seemreasonabl e.

MR SMTH The way that that gets handled in
the -- in the run of the mne cases in -- in the D.C
Crcuit and el sewhere is at the -- at the point of
equi tabl e discretion. One of the cases we cite, Barr
Laboratories, is a case where sonebody tried to say you' ve
got to approve ny generic drug within 60 days because

that's what the statute says, and the D.C. Grcuit said,
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well, we have jurisdiction under that, under 706(1), but
we're not going to order that because there are 16 ot her
drugs over there that are in the same situation. They
don't have the capacity to get this done, and we're not
going to put themat the head of the |ine because they
brought the lawsuit first. The courts do have a | ot of
power in considering things like finality and then
deci di ng about what kind of equitable discretion to
exercise -- and the DC. Grcuit case lawis quite

sophi sticated on this subject -- to deci de whether they
want to enforce in the way that is being requested.

Al we're saying is if there's a duty under the
statute or under the -- the plan, the plan isn't anmended,
it ought to be sonething that you can get into court and
let the judge | ook at and decide whether this is an
appropriate duty to enforce at this tine

QUESTION  But how could the judge ook at it
wi t hout knowing all the other things that are on the
agency's table given the limted resources? | thought the
BLM s answer here was we realize that the environnenta
i mpact statement is out of date, and over a period of
years, we're going to update those statenents. But
frankly, we haven't got the noney to do it for every place
now.

MR SMTH They -- they may well be -- put that
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-- that argunent forward, if and when we ever have a
hearing on this thing. W were disnmssed at the -- the
jurisdictional stage here. They call it jurisdiction. It
may wel | be cause of action

QESTION | mean, if -- if we imagine coning
into court, then would everything that's on the agency's
pl ate have to be presented to the court?

MR SMTH It woul d depend on the particul ar
duty at issue and the kinds of harns that are at issue.
Here we have a specific nandate that says naintain these
pl aces which you, BLM has -- have designated so Congress
wi Il have the prerogative to make the w | derness areas
when it looks at it. It's -- it's got a very clear
specific duty and severe irreparable harmthat wll happen
if the BLMdoesn't nake it a priority. In those
situations, the Federal courts are nuch nore likely to say
we are going to grant sone relief in this -- we are going
to force the BLM or whoever it is, to followthe
statutory obligations. |In many other kinds of situations,
when the agency cones in and says, well, we have 66 other
things like this we should be doing, the courts are much
less likely to do that.

W're just saying that there has to be a power
in the Federal courts at some point to conpel adherence to

the aw when all of the other requirenents are set,
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standing, finality, a clear mandatory duty which is
perhaps better defined in the regul ati ons, as you have
here, all of these things, that if you don't have the --
the residual power in the courts to take action at sone
poi nt when the violation gets sufficiently serious and
harnful, then the -- the provision really isn't
enforceable at all. That -- that's the main point we're
trying to nake here, Your Honor.

QUESTION:  That happens all the tine under
statutes. | mean, you know, let's assume the FCC is not
doing its job. It's not -- it's not indeed, regulating
broadcasting in the public interest, conveni ence, and
necessity. |It's violating its congressional mandate. Can
you run into court and say, you know, make the FCC
regul ate -- broadcast in the public interest, convenience,
and necessity? Certainly you can't.

MR SMTH Wll, that's a perfect exanple, Your
Honor, of why this issue only arises in certain narrow
ci rcunst ances because the FCC takes affirmati ve agency
actions all the time and you can chal | enge those as being
arbitrary and capricious and outside the statutory
requi renents.

The difficulty we were facing here was the
absence of any action to challenge. The agency was using

its own inaction as its defense to being challenged for --
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for violating the statute. That's their -- their ultimte
purpose. And | think --

QUESTION Is -- is one way to characterize what
the Governnent is saying is that they require that every
i naction has sone sort of a mrror image in action? And
that's a little a bit hard for me to work wth.

MR SMTH Rght. And -- and the -- the
drafters of the APAreally did say we think inaction is
sonetines action and that that can be final enough that
you can challenge it. And so -- so we think that's what
the court said and that's what they have done for the | ast
50 years under the APA. They've looked at is this
inaction sufficiently serious, sufficiently unlawful that
we're going to allow a 706(1) kind of claimto proceed.

QUESTION What's the best case in this Court
for that proposition that inaction can becone action?

MR SMTH Your Honor, |I'mactually not aware
of an inaction case in this Court.

QUESTION:  Thank you, M. Smth.

M. Kneedl er, you have 4 ninutes renaining.

REBUTTAL ARGUMENT CF EDWN S. KNEEDLER

ON BEHALF G- THE PETI TI ONERS
MR KNEEDLER Thank you, M. Chief Justice.
W think that this case is really controlled by

Lujan v. National WIldlife Federation, which really was
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the mrror image of this case. It was a situation in
which plaintiffs sought to chall enge agai n conduct of BLM
on a programatic basis, saying that BLM w th respect to
vast tracts of land, had not taken action that -- that the
plaintiffs thought it should take. And this Court held
that, no, such a suit must focus on not only agency
action, discrete action, but final agency action, and you
can't bring about whol esal e change in an agency program
under 706(2).

It follows, we think, a fortiori under 706(1)
that that cannot be done because 706(1) is essentially
ancillary to 706(2). It is designed to require the agency
to disgorge final agency action if it has a |egal
obligation to do it so that once that final agency action
is issued, it can be reviewed under the central provision
of the APA, section 706(2).

706(1) is limted to conpelling that sort of
action and putting the courts in the position where they
can then review final agency action in the way the
Adm ni strative Procedure Act contenplates, which is on the
basi s of the agency's decision, the agency's finding of
fact, its application of law and policy to fact and its
rati onal e.

So this is not just a matter of form W& think

that the difference between the lawsuit that plaintiffs
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have brought and the lawsuit that the APA contenplates is
critical to the relationship between agencies and courts
under the APA and under the separation of powers under the
Constitution.

Plaintiffs' vision would put the courts in the
position in the first instance of finding whether there's
been conpliance with the statutory standards. Qur view
and the way the APA requires is to submt a request for a
particular order or regulation, let the agency act, and
then revi ew that discrete controversy.

Al three of the clainms in this case that the
plaintiffs have brought would reflect a radical departure
fromthat view

The first is to conpel conpliance with a general
statutory standard to manage lands in a particul ar way.
Managenent is not agency action. 1t's |like a program
which this Court said in Lujan could not be revi ewed.

The claimto require NEPA statenents is
i ndependent, not tied to any proposed najor Federal
action. They're clainmng an ongoi ng duty to update NEPA
pr ogr ans.

And with respect to the | and managenent program
-- plans, no court has ever held since FLPVMA was enacted
and these plans have been utilized that they inpose on BLM

a duty owed to menbers of the public to conply with
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schedul es, tentative, anticipated schedules, as this
docunent says, of what will be carried out in the future.
This is not just a question of standing and zone of
interest which private people night be able to sue. It's
nore fundamental than that. These plans do not inpose any
duties owed to any nenber of the public because they are
designed for internal managenent by the agency.

W are in no way saying that what BLMdoes is
beyond judicial review, but the plaintiffs are required to
follow the right procedures.

QUESTION Wiat -- what about the letter at page
52 in the brief in opposition?

MR KNEEDLER 52 was a --

QUESTION Wiy -- why isn't that specific
enough?

MR KNEEDLER It -- what the -- what the
respondents did not do was wait for BLMto respond, and in
fact, in March of 2000, before the Pl hearing was even
held in this case, BLMissued a closure order that closed
six out of those seven orders and left -- areas and |eft
one of themopen. And SWA never chal |l enged that.

Justice O Connor, you referred to pictures in
the -- in the joint appendix. And it's inportant to bear
in mnd that those are pictures of areas outside the

wi | derness area that are open under the relevant |and use
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plans to off-road vehicle usage. So there are no
restrictions on their use there.

CH EF JUSTI CE REHNQUI ST: Thank you, M.
Kneedl er.

The case is submtted.

(Whereupon, at 11:03 a.m, the case in the

above-entitled matter was submtted.)
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