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PROCEEDI NGS
(10:02 a.m)

CH EF JUSTI CE REHNQUI ST: W' || hear argunent
now i n No. 02-10038, Robert Janes Tennard v. Doug Dretke.

M. Onen.

ORAL ARGUMENT OF RCBERT C. OVWEN
ON BEHALF OF THE PETI TI ONER

MR OMEN M. Chief Justice, and may it please
the Court:

This case presents the question whet her
mtigating evidence of a 67 1Q of permanent cognitive
i mpai rnent, could be given mtigating effect under the old
Texas capital sentencing statute.

QUESTION M. Onen, aml correct in thinking
that Smth's case is no | onger before us?

MR OMEN That is correct, Your Honor.

QUESTI O\ Thank you.

MR OMEN This Court in Penry held that the
del i ber at eness question --

QUESTION  May | ask another prelimnary
guestion? | thought that what was at issue is whether the
certificate of appealability was properly denied.

MR OMEN That is in the questions presented,
Your Honor, and --

QUESTI O\ Because you seemto be asking us to
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grant habeas relief, and | would have t hought what we had
to consider was the denial of the certificate of
appeal ability. AmIl right?

MR OMEN Yes, Your Honor. | believe that in
this case the question of the underlying nmerits of the
constitutional issue before the Court, it -- | don't want
to say nmerges, but it certainly overlaps with the question
about the certificate of appealability and --

QUESTION Well, that's -- that's true of all
certificate of -- of appealability cases, isn't it?

MR OMEN Yes, Your Honor. But it was also
true in Penry Il, which when it cane to this Court, came
fromthe Fifth Grcuit on a denial of COA and this Court
resolved the nerits in that case by examining the nerits
of the underlying State court decision and reversed the
judgrment in the case in exactly the sane fashion that we
are asking the Court to do in our case.

QUESTION Well, as long as we're into these
prelimnary nmatters -- and then I'Il let you, so far as
I*'mconcerned, proceed the way you wish. It is true that
inthis case, isn't it, if -- if we say there should be a
CA the Fifth Crcuit is just going to followits -- its
earlier panel opinion, and | -- | assune it must on -- on
t he nexus rule.

MR OMEN That's exactly right, Your Honor. |

4
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think that the -- in fact, in -- within the last couple of
years, the Fifth Grcuit has taken those rules en banc and
has i ssued an en banc opinion that applies and uphol ds not
just the nexus rule, but the other elaborate sort of
framework of the Penry doctrine that we've explained in
our brief.

So | think you're exactly right, that if the
Court grants a COA and returns this case to the Fifth
Grcuit, it will be back here in 6 nonths because all the
Fifth Grcuit panel could do is say it's controlled by the
circuit precedent. So | think in -- for that reason as
wel |, Your Honor, if the Court concludes that those rules
are, in fact, not consistent with its cases, that the
shortest route to resolving the case is to do so at this
tinme.

This Court in Penry | held that the
del i ber at eness question was not an adequate vehicle for
giving mtigating effect to a defendant's personal noral
culpability, and in this case it functioned exactly the
sane way as it did in Penry. Al so, the future
danger ousness question, with respect to an I Q of 67, could
only give that evidence aggravating effect rather than
mtigating effect. And in the entire context of this
trial, particularly with respect to the argunents of

counsel respecting the evidence and how it mght be
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treated by the jury, really nakes cl ear the existence of
the Penry violation.

QUESTION. My | ask you, M. Onen? You are
claiming lowlQ You did not in -- in your papers up till
now -- you did not make a claimof retardation, just |ow
IQ Is that still the -- there is no -- in other words,
is no Atkins claimin this case?

MR OMEN There is no Atkins claimbefore this
Court, Your Honor. That is correct. W have filed a
successive application in State Court in order to preserve
M. Tennard's rights to have a determ nation of whet her
he's a person with nmental retardation. But the evidence
at trial established only his very low 1 Q not the other
aspects that woul d have been necessary for a diagnosis of
mental retardation. So there's no Atkins claimbefore
this Court in this proceeding.

As | was saying, the argunments of counsel sort
of highlight the inadequacy of the jury instructions in
this case. Defense counsel's argunent was effectively a
plea for nullification. He asked the jury to take account
of the defendant's very low IQin -- in inposing sentence,
but he couldn't provide themany sort of road map to tell
them how they could get fromthe low I Qto a no answer to
one of the special issues. For his part, the prosecutor,

inreplying to that argunent, said the low I Qis not even
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rel evant to the second special issue, and those were his
words: not rel evant.

So to sonme extent the State is trying to have it
both ways. At trial, the prosecution argued to the jury
that this fact, a 67 |1Q wasn't relevant to the second
special issue. Here, however, tracking the opinion of the
Texas Court of Crimnal Appeals, it's respondent’s
position that this evidence was sufficiently relevant to
t he second special issue that the jury could be understood
to have given it effect in inposing sentence.

QUESTION  But do | understand that the -- that
the specific issue that we've got here, assumng we -- we
do reach the -- the nerits issue as part of the COA
problem is the specific circuit rule that there has got
to be a finding of, as | recall, unique severity and a
finding of causation. And as | understand what the
circuit said was, because those conditions were not
satisfied, we ultinmately do not even reach the kind of
Penry issue that -- that you described as being in the
background. Is -- is that a fair statenent of what we've
got in front of us?

MR OMNEN Yes. Excuse ne. Yes, Your Honor
That -- that is a fair statenent, and | think that that is
exactly what the Fifth CGrcuit did with this case, was it

applied these prelimnary doctrines which are effectively
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threshol d tests and they | ooked at this evidence and said,
it's not uniquely severe and there's been no showi ng that
it caused the defendant to coomt the crine. And as a
result, the Fifth Grcuit never got to the question of how
does this evidence possibly fit into the special issues.

Because this is a habeas case and we want --
we're trying to get the Court to -- to ultinmately grant
relief, we wanted to explain why the underlying State
court decision constitutes an unreasonabl e application of
this Court's cases. And the Court of Crimnal Appeals
relied, on the one hand, on the unique severity idea.

They said this 1Q score, standing al one, doesn't rise to
the level of mental retardation, so Penry is out of the
picture. And then it went on to say even if that's --
even if it was wong about that judgnent, there is some
way for the -- for the jury to have given it effect in
answering the second special issue.

QUESTION  You say it doesn't have to be rel ated
tothe -- tothe crine at all

MR OMEN Yes, Your Honor.

QUESTION | mean, what -- how -- how can that
be? | nean, what if they bring in evidence that this
person was severely dyslexic?

MR OMEN | think --

QUESTION | guess that's a great handi cap and

Alderson Reporting Company, Inc.
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-- and you nust feel sorry for the poor fellow, but what
does it have to do with mtigating the fact that he

nmur dered sonebody? You know, how -- how does -- how does
that have anything to do with mtigating? | mean, what
we're looking for here is mtigation. That means somehow
it makes the act that he conmitted | ess heinous than it

ot herwi se would be. And you say it doesn't matter.

Dysl exi a should -- shoul d count.

MR OMNEN: | think, Your Honor, that the -- the
wi sdom of this Court's case in Lockett, the wi sdom of the
Lockett decision is that that judgnent, the judgment that
you're describing, is this in fact mtigating, does this
support a life sentence as opposed to the death penalty --

QUESTI ON: Suppose the defendant is despondent
over global warmng and -- and that has nothing to do with
-- with the case. Does the jury hear that too?

MR OMEN | think, Your Honor, that -- that the
jury is the person --

QUESTION. | mean, there are no limts?

MR OMEN There -- there shouldn't be any
limts on adm ssion, Your Honor, or on the jury's ability
to give that evidence effect if it chooses to do so. At
sone level, we are -- we are left tothe jury -- to trust
the jury's judgment about what --

QUESTION:  This evidence was adnmitted, was it

Alderson Reporting Company, Inc.
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not ?

MR OMNEN: Yes, Your Honor. There -- there

QUESTION So we're not tal king evidence that
was excluded. You're tal king about whether -- what use
could be made of the evidence once it was in.

MR OMEN That's correct, Your Honor, although
| should point out that to the extent that the | ower
courts have, fromtinme to tine, described these threshold
rules, the nexus requirenent, the severity requirenent, as
rel evance rules, rules of constitutional relevance, it at
| east holds out the possibility that in a future case a
court mght choose to exclude evidence as irrelevant to
puni shnent .

QUESTION Are there -- are there any ot her
areas where -- where we just say, you know, there -- there
are norules at all. The jury -- whatever it likes. The
fellow had a linp, and therefore, if you feel sorry for
hi m because he had a linp, that -- you can determ ne, even
though it clearly is not true that this somehow mtigates
his guilt for -- for the murder he comitted.

MR OMEN | certainly think, Your Honor, that
suggesting that the jury could respond sinply out of
synpat hy or enmotion or an unfocused passion is precluded

by the Court's cases, and the Court has approved any

10
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nunber of --

QESTION Rght. So -- so what do you tell
themin order to prevent that?

MR OMEN | think that what you tell them--

QUESTION  Don't you have to tell themwhat the
Fifth Grcuit suggests? You have to find that there's
sone kind of a connection between this evidence and the
crime that he commtted, that -- that, you know, it -- it
sormehow caused it so that he's less guilty than sonebody
that did not have that affliction would be. Isn't that --
isn't that exactly what you're | ooking for?

MR OMEN No, Your Honor. | -- | think that
what you have to tell the jury is that they are not
limted in responding to the evidence and that they shoul d
gi ve the evidence their reasoned noral response.

QUESTION  Well, are you saying that in -- in
nost States under Lockett, the trial judge has no
discretion to say this is just too far outside the bounds
of what mtigation evidence really means?

MR OMEN | think that the bounds that Lockett
sets are clear enough to -- to preclude sone facts. |
don't -- at this point, | don't have themin mnd, but et
me say that the rule of Lockett, which is any fact about
t he defendant's background or character or any of the

ci rcunst ances of the offense, that is -- | think that is a

11
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-- that does provide sufficient guidance.

Certainly, Your Honor, every death penalty
statute in the country, including now Texas', gives the --
the sentencer very broad |latitude to consider the facts
and - -

QUESTION What about -- what about the other --
the other factor that you say the Fifth Grcuit shoul dn't
have taken into account, that is, severity of the -- of
the factor that the defendant clains mtigates? Wat --
you say that -- that should not cone into -- come into
consi deration either.

MR OMEN That's correct, Your Honor.

QUESTION So he can -- he can tell the jury,
you know, | had a really bad cold that day.

MR OMEN Let -- let me say, Your Honor, that
when -- that when the Court said --

QUESTION Is it seriously we -- we have to let
the jury just ponder over that question, whether the fact
that he had a really bad cold --

MR OMEN | think the Court could be
confident --

QUESTION  -- should nmitigate his crime?

MR OMEN -- the jury would not ponder very
| ong over the question whether a serious cold neaningfully

reduced the defendant's culpability in a way that nmade a

12
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life sentence appropriate.

QUESTION  No, but by the same token, woul dn't
it be fair for the judge to say, no reasonable jury,
possessed of reasonabl e, human synpat hy, coul d possibly
find this nmtigating? The bad cold could be kept out and
there woul d be no constitutional error. |Isn't that
correct?

MR OMEN | think, Your Honor, that if no
reasonabl e juror coul d possibly accord the evidence any
significance to the ultimate sentencing decision, then it
woul d be consistent with Lockett because Lockett does
conprehend facts about the --

QUESTION  Ckay. But you're -- you're worried
about the other end of the spectrum

MR OWEN Absolutely, Your Honor. This is not
a case about a -- a defendant with a bad cold. This is a
case about a defendant --

QUESTION  The circuit -- isn't --

MR ONEN |'msorry, Your Honor.

QUESTION  The -- the question about what is a
mtigating circunstance woul d cone up under Texas' current
instruction 2, the instruction that says that you can
consider all the mtigating evidence, consider all the
mtigating evidence. Wat is nitigating evidence? That's

a discrete question fromthe one that's before us.

13
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Whatever it is, it's a higher -- something higher than
mtigating evidence.

MR OMNEN That's right, Your Honor. The -- the
severity test -- we don't know exactly how high it has to
be set because in only one case that |'maware of has the
Fifth Grcuit found it to be satisfied. So there are --

QUESTION Wiy is it higher than mtigating
evidence? | don't understand. | -- | thought you had
just acknow edged in -- in the -- in the exchange with
Justice Souter that a cold wouldn't be mtigating because
it was not severe enough. R ght?

MR OEN No. | think -- | think --

QUESTION Oh, that isn't the reason.

MR OMEN -- not because it was not severe
enough, Justice Scalia. No.

QUESTION | see. Well, why -- why did you
agree with Justice Souter that a -- that a cold could be
excl uded?

MR OMEN Because | do think that -- that
Lockett anticipates that there are facts about the
def endant' s character and background which, according to
tradition, according to our understandi ng of what
constitutes an appropriate basis for extending | eniency,
which does not linmt itself to evidence that has a nexus

with the crinme, that -- that there would be roomfor a

14
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judge to say, in an extrene case -- and |'mnot saying
this would be a routine judgrment. | certainly think
Lockett suggests it would be only a very unusual case
where a trial court could say the proffered evidence --

QUESTION Do you want to tell me why? Al |
asked is why. Wat is -- what is it that brought you to
the judgrment that a cold could be excluded? You say it is
not because it is too insignificant. That doesn't count.
And you say it's not because it has no connection to the
-- to the crimnal act that he commtted. Wuat -- what
brings you to say that it can be excl uded?

MR OMEN Because | don't think there's any
di mension on -- in which it is relevant to whether the
def endant deserves a |life sentence or the death penalty.

QUESTION  It's not rel evant because of what?

MR OMEN It's not relevant because it doesn't
reflect any --

QUESTI ON:  Because -- because colds don't count
or, you know, what?

MR OMEN No, Your Honor. No. | --

QUESTION | suggest that -- that the reason you
feel it's -- it's not relevant is because either it's too
insignificant or it has no relation whatever to the act
that he coomitted, one or the other of those. Maybe bot h.

MR ONEN Well, | think that -- that if the

15
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Court's -- let me back up and say that in any nunber of
cases, this Court has recognized as mtigating

ci rcunst ances whi ch have no causal connection to the
crime. The best exanple that | can think of off the top
of ny head being your opinion, Justice Scalia, in

H tchcock where the Court recognized that M. Htchcock's
havi ng been a fond and affectionate uncle to the children
of his brother was a fact which the sentencer had to be
all owed to consider in deciding whether he ought to get
the death penalty or sone | esser sentence.

And so | think that at a mninmum adopting the
nexus test or the unique severity test would require the
Court to overrule all or part of a nunber of its cases,
going all the way back to Lockett, and that there

shoul dn't be any basis for doing that since the Lockett

rule is working perfectly well in practice. | think
again --

QESTION M. -- M. Onen, is this position of
the -- the severity and the nexus peculiar to the pre-

1991 sentences? That is, have any cases conme to the Fifth
Crcuit involving the new law that sinply says the jury
can consider all mtigating evidence?

MR OMEN No, Your Honor, and -- and given this
Court's very clear approval of the new statute in Penry 11

where this Court observed in passing that this new statute

16
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and its broad opportunity for the jury to consider
mtigation was a clearly drafted, catchall provision that
conmplies with Penry I, | don't anticipate that there could
be a chall enge rai sed under the new statute.

The only universe of cases that we are talking
about is the universe of cases that were sentenced pri or
to 1991 when Texas changed its statute, and -- and that is
a -- asmall nunmber of -- of cases. Probably 85 to 90
percent of the people on Texas' death row were sentenced
under the new statute.

QUESTION  May | ask you a -- a question about
the operation of the Texas rule? |Is it your understandi ng
that under the Texas rule, the evidence about how the
def endant was nice to his nieces and nephews woul d be
excl uded?

MR OMEN No, Your Honor. That would -- that
woul d cone in absolutely.

QUESTION:  You nean under the Texas rule it
woul d cone in?

MR OMEN Yes, Your Honor, because the nexus --
the nexus -- the nexus rule or principle or framework is a
-- is a-- an appellate review doctrine. It's not -- it's
not a trial doctrine. These rules were devel oped by the
Fifth Grcuit and the Court of Crimnal Appeals in trying

to apply this Court's decision in Penry. ing all the
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way back to Jurek, it's always been clear that evidence of
the kind that you describe, evidence of good behavi or,

loved his famly, was a solid worker, all of that evidence
comes in. Andit's all -- it can all be given mtigating
consi derati on under the old future dangerousness questi on.

It has nmuch broader considerati on now under the new

statute, but | don't think it's ever been -- it's never
been the case that that -- that that evi dence has been
excl udabl e.

QUESTION  Well, what -- what is wong with the
nexus requirement then if it doesn't keep the evidence
out ?

MR OMEN Because it denies the defendant the
opportunity to have the jury -- it refuses to -- to allow
a new sentencing hearing for a defendant who cones to the
appel l ate court and says, at the tinme that | was
sentenced, | presented evidence that was clearly rel evant
to ny culpability, like a 67 1Q and yet the jury wasn't
instructed in such a way that they could give it effect.
And the appellate court says, well, if you didn't show
that your 67 1Q caused you to commt the crine, then
you're not going to get that jury instruction. Soit's --
there's no problemw th your death sentence. That is the
probl em

QUESTION So what's the rationale for the nexus

18
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rule? It's a -- a sort of a screening process the Fifth
Crcuit used to determne harmess error or?

MR OMEN No, Your Honor. | think that the --
the origin of the nexus language is in an attenpt to
understand what this Court meant in Penry when it said
that evi dence of a defendant's background and character is
rel evant to puni shment because crinmes that are
attri butabl e to bad background, mental problens, and so on
m ght deserve a |l ess serious punishment. And it is -- the
Fifth Grcuit has seized on, focused on that word
attributable and fromthat el aborated this jurisprudence
of causal, determnistic relationship.

QUESTION O course, inthis case -- and
guess in all -- all of the cases involving the -- the old
Texas instruction, the State court was proceedi ng not
under Penry II, but just under Penry I. And it didn't --
Penry Il is the case that required full consideration be
given to all mtigating circumstances. Penry | didn't
require that. It just said there had to be sone -- sone
nmeans of giving consideration to it.

MR OMEN Actually, Your Honor, Penry | does
say full consideration. Inthe -- intheinterim this
Court said in Johnson that the test was not necessarily
full consideration but meani ngful consideration

And so our positionis that at the tine the

19
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Court of Crimnal Appeals decided this case and said that
there was no need for an additional instruction, they --
at a mninmm the test was Johnson's demand that there be
meani ngf ul consi derati on and that under this set of
instructions, there was no way to give neani ngfu
consideration to the fact of a 67 |Q and that that is the
-- that is the way in which the Court of Cimnal Appeals
went astray.

And in fact, that's illustrated well, | think,
by the portions of the Court of Oimnal Appeals opinion
that try to show how a jury, confronted with the future
danger ousness question, could figure out a chain of a
reasoni ng that would get you fromthis guy has a 67 1Qto,
therefore, we can answer no to the future dangerousness
questi on.

It is based on -- it is -- the -- the chain of
inferences that the Court of Crimnal Appeals suggests is
contrary to the evidence that was presented at tria
because it relies on characterizations of M. Tennard as a
foll ower which are not in the evidence and aren't
supported by the evidence.

It is actually contrary to the argunents that
were nmade at trial because the prosecutor told the jury
that they wouldn't be allowed to consider what happened or

m ght happen in prison as a way of deciding the answer to
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t he future dangerousness question

And it's contrary to this Court's cases |ike
Boyde and Penry Il where the Court says, in deciding
whether a jury was able to give effect to mtigating
evi dence under the charge, you don't just |ook at the
| anguage of the charge, but you | ook at the evidence, you
| ook at the argunments, you |l ook at the context of the
whole trial. The Court of Oimnal Appeals effectively
covered up the context of the whole trial and said let's
see if we can imagine a trial with different evidence and
different argunents that m ght have produced a different
result. And that -- it may be many things, but that is
not a fair reading of Penry. It is not a-- it is not a
fair judgment of whether the jury in this case was able to
gi ve meani ngful consideration to the fact of M. Tennard's
67 1Q

QUESTION My | ask you, how -- how does the
Texas nexus rule work with evidence that the defendant had
a war record? He was a mlitary hero of some kind, but he
doesn't argue that affected his conduct in the trial, but

just as a general matter, he's a man who shoul d be given

speci al consideration because of his -- his history?
MR OMEN That evidence -- I'msorry, Your
Honor .
QUESTION What happens under -- in Texas with
21
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ki nd of evidence?

MR OMEN | think that what the -- what the
court would say is that you don't have to get to the
qguestion of whether he showed a nexus because that's the
ki nd of evidence that has a natural hone in the future
danger ousness questi on.

QUESTION:  Way does that have anything to do
with future dangerousness? | don't understand that.

MR OMEN  Your Honor, | believe what the -- |
bel i eve what Texas would say -- and I'mnot saying -- this
isny view But I think what Texas would say is that in
the abstract, good character evidence shows a | ack of
dangerousness, and for that reason, it can be given effect
by returning a no answer to the future dangerousness
question. | think the --

QESTION O -- or that he might revert back to
his good character in a way that someone who had never
shown it mght not.

MR OMEN That is correct, Your Honor. In --
in Boyde v. California, Your Honor observed that certain
evi dence of good character could be understood as show ng
that the crine is an aberration from otherw se good
character.

At the same tinme, Justice Stevens, | think that

it was -- it was correctly observed by the concurring
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opinion in Franklin that there may be nore rel evance to
sorme of those circunstances than just the fact that it
doesn't make you dangerous.

But I think we are down the road fromt hat
point, and our point is this evidence, the 67 IQ is
evidence that a juror could reasonably concl ude nakes you
nmore dangerous, and in the absence of some additiona
instruction, the jury sinply had no vehicle for expressing
the -- the conclusion that even having killed deliberately
and even though this person poses a risk of future danger,
because of his reduced culpability as reflected in his 67
IQ alife sentence is the appropriate sentence.

QUESTION  Wbul d anything do short of the
catchall that Texas has had since 1991? You say the
severity and nexus test is no good and you say that the
current catchall is okay. |Is there anything in between
those two that woul d be constitutionally adequate?

MR OMEN In Penry, this Court suggested that
it mght be possible to define the term-- let ne back up
and say, renmenber, there's a -- the first special issue
asks the jury whether the defendant killed deliberately
and with the reasonabl e expectation that death woul d
result. In Penry, this Court at |east held out the
possibility that there might be a definition of

del i berately which the jury could be provided that would
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focus their attention directly on the defendant's persona
culpability. 1 am-- 1 -- | have tried to cone up with
that definition, but I -- it is hard to hard imagi ne.

| actually think that the best, clearest, nost
obvi ous solution is a suppl emental question that
effectively directs the jury, having decided the
del i ber at eness and future dangerousness questions, to
consider all the mtigating evidence and reach an
appropriate judgment about the defendant's cul pability.

QESTION I'm-- I'ma little puzzled about why
you -- you're not asserting that this defendant was
retarded. You're just asserting that he was not -- not
too quick. Is that -- is that -- | nean, is that a
mtigating factor? He's not retarded. He's just -- he's
just not a whiz Kkid.

MR OMEN This Court in --

QUESTION  And -- and we should -- that has to
be taken into account by the jury?

MR OMEN This Court in Bell v. Chio, the
conpani on case to Lockett, said that Bell's | ow average
intelligence, or dull, normal intelligence, was a
mtigating factor that the sentencer had to be allowed to
consider. W know fromthe briefs in that case that the
| Q score for M. Bell ranged between 81 to 90, so we know

that 90 is something the jury has got to consider
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In Burger v. Kenp, the Court observed that M.
Burger's 82 IQwas a -- was a mtigating circunstance
which the jury would have to be instructed to consider,
had it been offered by counsel.

VW know from McKoy v. North Carolina that 74 is
an |Qthat counts as a mtigating circunstance.

I think every reasonabl e juror woul d understand,
particularly when counsel is urging vigorously thisis a
very low I Q as counsel did in this case -- would
understand that it does substantially reduce noral
cul pability.

Your Honor, with the Court's permssion, |'d
li ke to reserve the bal ance of ny tine.

QUESTION  Very well, M. Onen.

M. Marshall, we'll hear fromyou.

ORAL ARGUMENT OF EDWARD L. MARSHALL
ON BEHALF OF THE RESPONDENT

MR MARSHALL: M. Chief Justice, and may it
pl ease the Court:

This case is squarely controlled by the Court's
opinions in Gahamv. Collins and Johnson v. Texas in
whi ch the Court rejected Penry clains based on youth and
troubl ed upbri ngi ng.

In fact, Tennard's Penry claim based on a

conpl etely unexpl ained 1Q score, is much weaker than
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@G aham's or Johnson's for two reasons. First, Tennard's
claimis governed by the AEDPA, which requires deference
to the Texas court's reasoning in its opinion, and second,
Tennard' s di senbodied 1 Q score has real ly m ninal
mtigating or aggravating significance within the special
i ssues here because --

QUESTION.  Well, it seens to me this -- this is
not a case of -- of ineffective assistance of counsel
where we're seeing if -- if it was proper to overlook the
evidence at all. The evidence was entered, was admtted
inthe trial court. And the question is whether or not it
was gi ven proper considerati on.

MR MARSHALL: Your Honor, | -- | believe it was
gi ven proper considered. Wether it was considered as --

QUESTION  Weéll, but | mean, that's -- that's
quite apart fromthe fact that, you know, it nay be
persuasi ve or not persuasive.

MR MARSHALL: It is apart fromthat question,
Justice Kennedy. However, in this case, if you take a
| ook at counsel's strategy as a whole in -- in defending

this case, he basically decided to paint Tennard as the

| ess cul pabl e party among his co-defendants and -- and
paint himas a follower in illustrating that he all owed
his prior rape victimto escape. 1In -- in questioning his

role in the murders in this case, that was his strategy.
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Counsel certainly didn't believe, | -- | don't think from
the record, that -- that this 1Q score had any i ndependent
mtigating significance beyond that follower theory
because he didn't object to the -- the instructions or the
speci al issues that were given and -- and didn't attenpt
to argue it outside of that context.

Everything that he placed before the jury was
the idea that Tennard was a follower in this case and that
that made himless culpable. And that is a fact that is
mtigating within the context of future dangerousness, as
this Court reasoned in Jurek, where they said the duress
or dom nation of co-defendants woul d be cogni zabl e within
t hat special issue.

Here, counsel presented the argunent and -- and
sone evidence to the effect that Tennard was a nodel
pri soner when he was incarcerated in his prior -- for the
prior rape conviction. He had no disciplinary
infractions. This was clearly counsel's global theory,
not that he was -- that he had any kind of di m nished
capacity to commit this offense

QUESTI O\ (pposi ng counsel says, however, we
don't even have to get to that argument, that maybe if the
Fifth Grcuit had considered the case aright, it would
agree with you on that point. But it never got to that

point. It applied its -- its two factors and therefore
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never even had to consider what you' re presenting to us.

It just said no causality and not -- not severe enough
What -- what's your response to that?
MR MARSHALL: Justice Scalia, | -- | would say

that the Fifth Grcuit was really | ooking at whether the
State court's opinion was reasonable in this case. The --
the State court did apply Penry in a way to try to
determine -- applied Johnson and G-ahamand tried to

det erm ne whet her this evidence was relevant within the
speci al issues as given and as defi ned.

QUESTION  Well, do you -- do you think the
Fifth Grcuit's uniquely severe, permanent handi cap and
nexus tests are the proper interpretation of the Penry
cases?

MR MARSHALL: | believe, Justice O Connor, that
they are one proper interpretation. They were devel oped
as a screening test of sorts to try to engender some sort
of consistency in the many, many, many Penry clains that
they --

QUESTION | nean, if we thought that the
certificate of appealability shoul d have been granted, |
suppose you woul d then argue, when it went back, that
those are the right tests to enpl oy?

MR MARSHALL: That woul d be one argunent we

woul d advance, Justice O Connor. | -- that's sort of a
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screening, a -- a prina facie analysis of -- of the Penry
claimand it's designed to handle a wide variety of types
of evidence of fered.

QESTION | -- | have a lot of trouble seeing
how the first uniquely severe, permanent handicap test is
-- is proper in light of Penry. That's a pretty lowlQin
this case, is it not?

MR MARSHALL: W know nowthat it's a low IQ
| -- 1 don't know whether the jury was aware of that fact
at the tinme of trial because it was never explained to
them Your Honor. And it was never contrasted with any
other 1Q score.

However, | think the Fifth Grcuit's opinionis
illustrative of -- of the difference between the -- the
four-part test that's identified in the Fifth Grcuit for
determining Penry violations and the additional analysis
that goes on top of it, which is even aside fromthis
guestion of whether we have a nexus, whether we have a --
whet her we have severity or pernmanence, these other
factors, the court invariably ends up |ooking at whether
the jury could consider that evidence within the special
i ssues, whether it was relevant in -- in some way, in sone
meani ngful way. And -- and that's the question the Court
identified in Johnson and in G ahamthat -- that should be

-- be the controlling factor in Penry cases.
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So | think -- | think the B ghth Arendnent only
requires | ooking at Johnson and G aham that -- that the
jury be able to give effect in some manner to the evi dence
introduced, not that it be able -- not that it's required
to give effect in every conceivable way. And so the issue
isn't really whether Tennard can identify sone rel evance
for this evidence beyond the special issues that were
gi ven, but whether he can -- whether we can | ook at the
record and see if it had sone rel evance within those
speci al issues that was available to the jury.

And | think that's exactly what the State court
didinthis case. They |ooked at deli berateness and as
Tennard has argued in his brief, | think quite el oquently,
del i berateness was truly designed to deal with the
question of party liability. Wether the defendant had a
reasonabl e expectation that death woul d occur

And in this case, where a party instruction was
gi ven during the guilt/innocence phase, there was that
i ngering question of whether Tennard was the primary
actor here. And so that's exactly how Tennard' s counsel
argued it to the jury. He suggested that -- that Tennard
was a follower. He wasn't the primary here. He may not
have even stabbed the victimin this case. It mght have
been his co-defendant who may be lying or -- or mnimzing

their own responsibility in order to cover their tracks
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And so that's the theory before the jury fromcounsel's
perspective, and that fits squarely within deliberateness
her e.

QUESTION Al right. Could 1l -- can | -- can |
interrupt you there? It seens to me that under the --
let's take the first prong of the First Grcuit's test,
the uni que severity requirenent, that in fact, if the
uni que severity requirenent is a proper reading of -- of
Penry, then it seens to ne we've read that evidence, in
effect, right out of -- of relevance and adm ssibility.
There are nmllions of followers in this world. There' s no
way in the world, | would suppose, on this evidence that
-- that one could plausibly argue that this individual's
condition was a uni quely severe follower kind of
personality, and therefore it would be excluded. So it
seens to ne that the uni que severity requirenent would
precl ude the argunent you just nade in support of the --
the court's position.

MR MARSHALL: Justice Souter, that is not a
qgquestion of admssibility, though. And -- and here what
the court was |ooking at on appeal --

QUESTION  No, but it -- it -- as your brother
on the other side said, if it's constitutional relevance,
it could be a basis for an admi ssibility ruling.

But let's, as you say, take the case that we've
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got and -- and on the case that we've got, the -- in
effect, the Court is saying there's no need even to get to
the argurment that counsel for the State of Texas has j ust
made because on -- on no readi ng of uniquely severe could
we say that this is uniquely severe evidence. And
therefore, we don't even have to get to the question of

whet her sufficient consideration could have been given to

this under -- under Penry.

MR MARSHALL: Your Honor, it's -- it's a
conbi nation question that we're |looking at here. It's
whet her the evidence had -- had mtigating significance

and then whet her that significance was beyond the scope of
the special issues. | think that --

QUESTION  But you say -- but as | understand
it, the circuit and the Court of COimnal Appeals says we
don't even have to deal with the substance of these issues
unl ess the evidence is indicative of sonething which is
uni quel y severe, which clearly this is not. So that on
the -- as | understand the circuit's position, there would
be no need for you to nake the argunment that you just nade
to us about the adequacy of consideration that coul d be
gi ven under -- under Penry because on the uniquely severe
test, we don't even -- it's not uniquely severe under any
readi ng and therefore we don't even have to get to the

guestion of substance.
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MR MARSHALL: Your Honor, that may be true.
However --
QUESTION  Well, if it's true, it's a violation

of Penry, isn't it?

MR MARSHALL: | -- | disagree, Your Honor. |
think that -- | think that the uniquely severe, pernanent
handi cap test that was identified in -- in the Fifth

Crcuit's en banc opinion in Gahamis basically a
description of Penry's evidence. And so the question
is --

QUESTION | think you' re wong about that. |If
this -- if the Fifth Grcuit's test is a msinterpretation
of Penry, then | take it you lose this case. And if the
Fifth Grcuit has nisinterpreted Penry's -- what Penry
neans - -

MR MARSHALL: No, Your Honor. The Fifth
Crcuit's test is not even at issue in this case. It was
at issue in the conpanion case Smth, but here what we're
| ooking at in the denial of COA context under the AEDPA is
whether the State court's treatnment of the issue was
reasonable or not. And I think --

QUESTION It's the sanme test, isn't it?

MR MARSHALL: Not quite, Your Honor. The --
the State court has taken a slightly different tack. They

did not address the nexus, severity, uniquely severe test
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when they addressed Tennard's evidence in this case in Ex
parte Tennard, as contained in the joint appendi x. They
did not apply that test.

And in the past, they have taken different
approaches over nexus, for exanple. The -- the State
court has always held that nexus is established
autormatically if a defendant introduces evidence of mental
retardation, and they have granted relief in nunerous
cases on that very point, that there's several cases in ny
brief at pages 27 and 28 that |'ve identified where the --
| think there are six or seven -- where the State court
granted relief saying that we know nmental retardation is
uni quel y severe because not only, as it was described in
Penry, but -- but in earlier cases, that -- that it
affects the defendant's ability to control their inpulses,
it affects their ability to learn fromtheir m stakes
These are the things that are mtigating and these have an
automati ¢ nexus.

So there's a difference between the way the
Fifth Grcuit has applied it and the way the State court
has applied it, and | don't --

QUESTION  But what is the State -- | thought
that at one point you told us that -- that the Fifth
Crcuit got the severity and nexus threshol d requirenents

fromthe State, that the State initiated those
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requirenents. And now you say but in Tennard' s case, as

di stinguished fromSnith, the State applied sone other

test?

MR MARSHALL: Your Honor, the State court
initially began by asking -- by identifying nmore or |ess
four factors, whether the -- whether the evidence was

involuntary disability, whether it was permanent in
nature, whether it was severe enough, and whether there
was at |east an inference of nexus fromthe evidence.
Those four factors parallel, nore or less, the uniquely
severe, permanent handi cap | anguage from G aham

And so the two tests have gone in parallel
t hrough the years, although the State court has vindicated
many nore Penry clains than the Fifth Grcuit has sinply
because that's where the neritorious clains were found and
that's where they got relief. So the Fifth Grcuit has
never been faced with the nunber of cases that the State
court was that presented evidence that rose to that |evel
so that | think in retrospect, the Fifth Grcuit's test
becones a little bit severe when it is viewed in that
vacuum but when it's conpared with the way the State court
has done it, basically all of the neritorious clains have
been vi ndi cat ed.

QUESTION  But you -- you seemto -- what you

said were -- you recited four factors, but it sounded Iike
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severity was one and nexus was anot her

MR MARSHALL: VYes, Justice G nsburg, that is
correct. However, the nexus requirenent has been applied
differently by the State court.

QUESTION  You say it has not been applied as a
causation test. |Is that it? Association but not
causation? Is that a fair --

MR MARSHALL: That is a fair statement of it,
Justice Souter. |It's -- it's whether the jury could infer
a connecti on.

QUESTION I'mrather mxed up. | mean, I'm
taking your brief on pages 10 through 12, and readi ng your
account of it, what | thought happened is that when the
def endant, who had been sentenced to death, went to the
district court and then to the Fifth Crcuit, the Fifth
CGrcuit did not say, just as Justice Souter said -- it did
not say this evidence helps to show this person will not
commit the crime. Rather, they said, when faced with the
argunent, this evidence shows he's nore dangerous because
a mentally retarded person at this level mght commt nore
crimes. They didn't decide that issue.

And then reading fromyour brief, it said the
reason i s because the evidence cones far from
denonstrating that Snith suffered froma, quote, uniquely

severe, permanent handicap. End quote. And that the
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crimnal act was attributable to this condition. Aml
quoting fromthe right place?

MR MARSHALL: | think that's the brief in
Smth, Your Honor.

QUESTION That's the brief in Smth., Al
right. So where -- what -- what was the situation in --
inthis -- Tennard?

MR MARSHALL: Justice Breyer, the -- the
evidence is an interesting contrast between the two cases.
Smith introduced nore than abundant evidence, | think, of
-- of -- that were -- that was mtigating, in effect, the
fact that he had an antisocial personality disorder, all
of these other factors. Tennard' s |IQ evidence cane in on
a prison record formwith just a sole nunber 67. The --
the parole officer who testified identified the nunber and
then admtted on cross that he had no i dea who had gi ven
the test, he had no idea what kind of test was given, when
it was given. Al of these factors were -- were laid out
t here.

QUESTION: When you say no idea what kind of a
test, it was recognized it was an IQtest, wasn't it?

MR MARSHALL: That's correct, Your Honor. It
was recognized as an I1Qtest. And -- | -- ny point was
that it wasn't identified as a short-formtest, a full-

scale 1 Q score.
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QUESTION  Isn't that sonething the State woul d
knowif it were given in a State prison? If the tests
were given at a certain period of time in a State prison,
that's -- that's sonething that the State could easily
find out what were they giving at the time.

MR MARSHALL: Your Honor, it was not contained
on the -- the social and crimnal history formthat was
introduce, and that's at page 63 of the joint appendi x.

It -- it's -- it's not inthat form And the parole
officer who was called as a witness by the defense who
brought this formdidn' t know the answer to that question
either.

QUESTI O\ But sonebody connected with the State
correction systemwoul d know, would they not?

MR MARSHALL: Presunably someone woul d know.
The psychol ogi st who admi ni stered the test woul d know.

QUESTION Well, the State could have inforned
itself fully of what goes on at State prisons with regard
to IQtests.

MR MARSHALL: That's possible, Your Honor,
except that it was the defendant's evidence in this case.
And | don't think that the State necessarily | ooked at it
as any significant evidence, just like I don't think the
def ense | ooked at it as significant evidence.

QUESTION But all of this goes to the weight
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that the evidence night have, but it -- what -- what does
it have to do with whether it is appropriate to erect this
threshol d test for considering whether it even needs to be
considered as -- as an issue on appeal ?

MR MARSHALL: Justice Souter, under -- under
bot h G aham and Johnson, we're trying to figure out
whet her the evi dence had sone rel evance wi thin the special
i ssues, not whether it had every bit of relevance it
shoul d have had, but whether it just had sonme neani ngfu
rel evance. And so | think [ ooking at the weight of the
evidence is part of that analysis. W have to | ook and
see what the jury would have -- what meaning the jury
woul d have given --

QUESTION  No, but it -- it -- you -- you don't
-- | take it your argument is not that they couldn't give
it any weight at all.

MR MARSHALL: Correct, Your Honor

QUESTION So the -- the -- what I'mgoing to
call the screening question we have before us is does a
Court even have to get into the use that m ght be nmade of
t hat evi dence, whatever its weight, unless that evidence
satisfies these two threshold requirenents --

MR MARSHALL: Your Honor, those threshold --

QUESTION -- or the State's equivalent of the

two threshold requirements? Isn't that the issue before
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us?

MR MARSHALL: | believe that is the issue, and
I mght add that those threshold requirenents are
guestions as to what rel evance the evidence had and how it
could have fit within the special issues. So when we're
| ooki ng at severity and nexus, we're |ooking at how does
the evidence mtigate nmoral cul pability, how does it tend
to excuse the crine.

QUESTION But the -- the circuit, | take it,
woul d say, all right, given the fact that there may be an
argunent over the weight to be given, accepting that, we
don't have to deci de whet her enough wei ght coul d be given
to that evidence for Penry purposes unless that evidence
i ndi cates something that is uniquely severe and was the
cause of the crimne.

MR MARSHALL: Generally speaking, Justice
Souter, the evidence that fails to pass that test does
have sone rel evance within the special issues because,
generally speaking, it tends to either show that the crinme
was an aberration -- what we're | ooking for is sonething
that's -- when we're trying to identify Penry error, we're
| ooki ng at evidence that's solely aggravating in answering
t hose speci al issues, not necessarily evidence that just
has sone rel evance outside those special issues, just

whet her it has only aggravating rel evance within them or
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no rel evance within them

And | think that's what the Court was talking
about in G aham and Johnson, where we | ooked at youth and
-- and deternined that, yes, youth had -- may have sone
si gni fi cance outside future dangerousness, but the fact
that it has some significance within future dangerousness
cures any potential Penry error. And that's exactly what
these factors that the Fifth Grcuit has identified, and
the State court to a | esser extent, are designed to root
out, to try to catch those types of evidence and determ ne
whet her they indeed had sone rel evance or not.

QUESTION  Can | --

QUESTION  You're saying --

QUESTION  -- procedurally I -- | see what --
what we have in -- in your case is it's -- there's a
reference to lower court in your brief, and I'mnot sure
which it is. | thought that what had happened is the
Fifth Grcuit had been fairly been clear that their two
controversial matters determined this. But the fact is --
and I'mtrying to get the procedural part right -- is they
didn't say anything. And so all we have is the |ower --
is the lower court opinion. 1s that right?

Dd-- didthe -- and the lower court had said,
well, one of the reasons that they |ose is because the

future dangerous part of the Texas test gives effect to
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this. And that's where we are.

MR MARSHALL: That's correct. The -- the Fifth
CGrcuit --

QUESTION  So what you've done is you got rid of
the other case which did clearly present it.

MR MARSHALL: Yes, Your Honor.

QUESTION: And now what you're saying now is
this case doesn't really present the issue that we took it
to deal wth.

MR MARSHALL: Correct, Your Honor. This case
-- the Fifth Grcuit |ooked at the State court
adj udi cation --

QUESTION Now, what do you suggest we do? |
nmean, suppose | happened to think that -- that the Texas
Fifth Grcuit is applying two tests that are really
erroneous and not a correct interpretation? If | -- if |
t hought that was a big i ssue and nmaybe that was so, have
you any suggestion as to how we shoul d proceed?

MR MARSHALL: Well, Your Honor, contrary -- |
nmean, and in contrast to Penry and the prior cases that
cane before the Court, this is not here on de novo revi ew.
W' re now bound by the AEDPA, and we're | ooki ng at
reasonabl eness. And so | think the Court is necessarily
looking at it froma different angle now, and -- and so

whet her the Court sinply disagrees with the test is not an
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i ssue here and really wouldn't be merited --

QUESTI O\ What about sayi ng we' ve seen in other
cases like Smth, for exanple, that the Fifth Grcuit has
conti nuously denied review or reversed or affirmed or
what ever on the basis of these two tests? And so we think
it's a reasonabl e assunption that that played a role in
their decision here too, particularly since whether this
case does fit within Gahamand -- and the other one you
cited, is certainly open to reasonabl e argument. Now,
what woul d be wong with taking that approach?

MR MARSHALL: Your Honor, | think that again,
if the Court disagrees with the test that was applied in
the Fifth Grcuit, the Court is still stuck with -- with
determ ning whether it was the State court's opinion that
was reasonable or not. Now, the Court could await anot her
case raising the issue and there are nore. By ny |ast
count there are approximately 100 and may still -- on
death row i n Texas who were sentenced under this
sentenci ng schenme, and so I'msure those clains will
arrive again sonme day.

But -- but in this case, | don't think the Court
has that option when applying the AEDPA to the State
court's opinion. And further, I -- | think what we're
really looking at is whether the Fifth Grcuit's -- or --

or whether the -- the Federal court's application of the
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AEDPA was debatable. So we're even one step further
renoved fromreasonabl eness in that sense. | don't think
that this is the case for it, and --

QUESTION  Could -- could | get back to what you
had just said before Justice Breyer asked you the
guestion? You -- you were -- you were describing why it
is that these two tests do, indeed, bear upon the Penry
determination. You -- you said, as | understand it, if it
isn't severe enough, it can be taken into account in the
future dangerousness determnation. Rght? If it's too
severe, the only way it can cut is to nake himnore
dangerous in the future, but if it's -- if it's mlder, it
can be -- it can be -- it can cut both ways.

MR MARSHALL: Generally speaking, yes, Your
Honor .

QUESTION  Ckay. Now, what about the other one?
What about the -- the nexus requirement? How does that
bear upon the Penry -- the Penry issue?

MR MARSHALL: W're -- intrying to -- in
trying to analyze the -- the Penry claim we're trying to
figure out whether -- whether the evidence introduced at
trial had -- had significant relevance to nora
cul pability that was outside the scope of the special
issues. And | think it's the conbination of those

factors, not necessarily each one, one by one, that gets
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you there, but the nexus requirenent basically just asks
t he question whether it actually has rel evance to nora
cul pability and whether that rel evance reaches the |evel
that it placed it outside the special issues.

QUESTION Al right. Wth respect to the
first, | can understand why it bears upon the Penry thing.
Wth respect to the second, it seens sensible, but I don't
-- | don't see howit has any bearing on the -- on -- on
whet her you can give that -- that factor sone effect under
t he special issues.

MR MARSHALL: Well, for exanple, Justice
Scalia, | -- | think that the evidence of follower status,
for exanple, that -- that was argued extensively to the
jury in this case woul d have a nexus to the crine because,
of course, it involved the circunmstances of the crine
And so, therefore, it would fall within the special issue
of deliberateness where the jury is asked to resolve the
i ssue of -- of the specific intent required in a party
situation like this.

QUESTION  Yes, but | mean it -- it accidentally
had a nexus to the crine because, you know, he cl ai med
that he was a follower in this crime. Wiat if he
i ntroduced the sanme evidence? He has a low IQand in al
other situations he's a follower, but there's no direct

evidence that in this crine -- in this crinme he was.
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MR MARSHALL: Well, then | think --

QUESTION Wiy do you need the nexus in order to
nmake it considerable by the jury?

MR MARSHALL: Well, then | would question
whet her the evidence actually had rel evance to noral
culpability if it had no connection to the defendant or
his crine. And so | think that's the inquiry we're
| ooking at here, is -- is -- and again, it's part of the
-- the multi-part test that the Fifth Grcuit and the
State court have devi sed.

And | think the best explanation occurs in -- in
the Fifth Grcuit's opinion in Robertson v. Cockrell which
was handed down | ast year. It was an en banc opinion at
325 F.3d 243. The court sumed up its entire body of
Penry jurisprudence there and identified the four factors
that are relevant, voluntariness and so on.

QUESTION Wuld you clarify one thing for ne?
| may have nissed it. The nexus requirenent -- does that
require a nexus to the crine or a nexus to the likelihood
that he'll be dangerous in the future?

MR MARSHALL: It -- it requires a nexus, at
least an inferential nexus, to the crine itself, Your
Honor .

QUESTION Well, then -- then | take it being a

veteran or a war hero or sonething like that, which
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clearly had nothing to do with this particular crime --
that woul d not be -- not satisfy the nexus requiremnent.

MR MARSHALL: It would not, but it -- but --
but again, that evidence would be relevant within future
danger ousness because it would go to good character. So
whi | e good character evidence doesn't necessarily have a
nexus to the crime, good character evidence is rel evant
within the -- the special issues, and the Court held that
in Jurek that --

QUESTION Al right. Wat -- what about the --
the case of the individual with the -- with the abused
chi | dhood? Assume -- assume a case -- | think one of the
briefs nentioned this. Assunme a case in which the parents
didn't teach the child to be a thief or a murderer or to
commt crimes. They sinply abused the child. 1t's --
it's clear that -- fromour cases that that evidence woul d
be adm ssible. Wat | don't understand is how that
evi dence coul d ever satisfy the nexus test. There's no
way you can say as a causal matter that the fact of the
abusi ve chil dhood caused this crime, which | take it is
what the -- the Fifth Grcuit would require. AmIl -- am
m ssi ng sonet hi ng?

MR MARSHALL: The rule is not that strict,
Justice Souter. It -- it requires an inference of

causation. And | think child abuse is nost--
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QUESTION Well, | nmean, that's -- that's what |
nean by cause. How could you ever infer causation?

MR MARSHALL: | think child abuse is -- is
truly anal ogous to youth, for exanple, which I think the
average juror does understand has a connection to nora
culpability. And it's -- as youth is something that nost
peopl e have common - -

QUESTION  No. But you're -- you're -- | --
don't nean to be short with you, but | think you're
changing the terns of the question. It isn't whether
there is an association with noral culpability. The
issue, as | understand it, is whether this mtigating
evidence is relevant to this crime in the sense that there
is a possible causal inference, not sone broader
association. Aml wong about that?

MR MARSHALL: No, you're not wong, Justice
Souter. | -- | think that is --

QUESTION  kay. Then how can you draw t he

causal inference? Wy -- why on that -- on that threshold
rel evance understandi ng, why -- why ultimately woul dn't we
have to say, well, under the Fifth Grcuit rule, the

abused chi |l dhood evidence really is irrelevant? It can
never be consi dered.
MR MARSHALL: If child abuse was the evi dence

presented in this case, we may have a bi gger problem Your
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Honor. That is a nore difficult topic. However, it's not
t he case here.

QUESTION. But it's utterly inconsistent with
our cases, isn't it? | mean, haven't -- isn't it
perfectly clear that that evidence is adm ssible?

MR MARSHALL: It is, of course.

QUESTION  And -- and nust be given we'll --

let's use the term neaningful consideration, by the jury.

And -- and it couldn't be given any consideration on the
causation -- if there's a causation requirenent.

MR MARSHALL: | don't think that's absol ute,
Your Honor. | -- | think there may be sone causation

argunent where we're looking at, as | said, conmmon

knowl edge. Jurors -- jurors know t hat people who are
abused as children turn out a certain way and -- and that
it's --

QUESTION VYes. | -- that's what | woul d say.

| -- | don't know why you concede so readily that it has
no -- no causal nexus. 1 -- | think the reason that --
that we usually allow that as mitigating evidence is that,
you know, you -- you beat a kid cruelly and he turns out
to be a cruel kid. | don't know why -- why you -- why you
make the concessi on.

Has the Fifth Grcuit ever used its nexus

requi renent to excl ude evidence of severe maltreatnment as
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a-- as a child?

MR MARSHALL: Your Honor, | -- |I'mnot aware of
cases that -- that they excluded evidence of severe child
abuse. However, in some cases where there was mld or
noder ate, sketchy evi dence of child abuse, they have used
that --

QUESTION  That's the other factor. That's not
the nexus factor. That's the severity factor.

MR MARSHALL: Correct, Your Honor.

QUESTION | -- | guess that gets us -- | guess
the difference between your answer to Justice Scalia and
your answer to nme gets -- gets us to the question, what do
they mean by cause? And -- and | thought the Fifth
Crcuit was requiring sonmething much nore than, as you put
it, an association with the personality. | thought it was

requiring sonmething nore specific. But maybe I'm w ong.

MR NMARSHALL: | --
QUESTION | nean, your answer to Justice Scalia
suggests that | -- that | amwong, that the circuit isn't

requiring what | thought it was.

MR MARSHALL: Your Honor, | think in Robertson,
the nost recent case in which the Court took up the issue
of child abuse -- and | see ny red light is on, but I'll
finish answeri ng.

QUESTION: Thank you, M. MNarshall.

50

Alderson Reporting Company, Inc.
1111 14th Street, N.W. Suite 400 1-800-FOR-DEPO Washington, DC 20005



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

M. Ownen, you have 5 m nutes renaining.
REBUTTAL ARGUMENT OF RCBERT C. O/NEN
ON BEHALF OF THE PETI TI ONER

MR OMEN Thank you, M. Chief Justice

QUESTION M. Owen, is your understanding the
same as M. Marshall's that we're tal king about a universe
of 100 cases?

MR OMEN | --1 tried to count themnyself,
Your Honor, and ny nunber was closer to 50. And | don't
know on what -- | don't know where or how we di sagree, but
| think the universe of cases is -- is obviously nore than
perhaps 40 and -- and | guess by his count fewer than 100.
Again, it's only the people who were sentenced -- and
again, | think we need to enphasize that a ruling in favor
of M. Tennard woul d only affect the sentences of people
who introduced mitigating evidence at their trial that had
rel evance to noral culpability outside the inquiries that
the jury received in its instructions. So, again, there
woul d be a subset beyond the nunber of cases just tried
prior to 1991 that would include the cases in which
certain kinds of mtigating evidence like the 67 1Qin
this case were introduced.

Let me address Justice Breyer's question first
about the Fifth Crcuit's treatment of the claimin this

case. Justice Breyer, I'd like to refer you to pages 20

51

Alderson Reporting Company, Inc.
1111 14th Street, N.W. Suite 400 1-800-FOR-DEPO Washington, DC 20005



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

to 22 of our brief, and at those pages we described the
way in which the Fifth Grcuit anal yzed the claimin our
case. And | think it is -- it is the case that they
applied both the unique severity test and the nexus test
and found us wanting on both scores. And then ultimately,
inthe way that the Fifth Grcuit has, having reached the
merits, it said that we didn't get a COA. So I'm-- |I'm
not sure. | think -- but that -- they did -- they did
apply the test, and so | don't think there would be
anyt hing i nappropriate about this Court assessing the
appropriateness of the test.

Wth respect to the trial record, | do want to
enphasi ze that the word foll ower does not appear in
def ense counsel's cl osing argunent. Defense counsel did
not nmake the argunent that M. Tennard was a foll ower,
that his 67 |Q made hima follower, that he foll owed ot her
people in comitting this crime. There is only one -- one
comrent from defense counsel, a single sentence in the
course of the closing argurment which says with respect to
an earlier crime that M. Tennard was involved in, that he
was not the leader. |t doesn't say, and he was |ess
cul pabl e than anybody el se. He doesn't say, he only got
involved in that crime because he was foll ow ng sonebody
el se.

This is not a case that was defended at trial on
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the theory that M. Tennard, because of his 67 I1Q is a
follower. It is a case that was defended at trial on the
theory that having a 67 1Qis the sort of globally
disabling quality that affects everything M. Tennard
does, every action that he takes, every thought that he
has, every judgnent that he nakes.

QUESTION:  Was that argunent nade?

MR OMEN It is certainly argued, Your Honor,
that -- as defense counsel puts it to the jury, he says,
you have a man who has an IQthat is that low, and he says
to the jury, none of you know what it's like to have a 67
1 Q

And | think -- and the -- and the prosecutor,
for his part, doesn't dispute the | owness of the | Q score.
The prosecutor's argument isn't, oh, come now, a 67 1Q
isn't that low The prosecutor's argunent is, under these
instructions, |adies and gentlenen, you' re not asked why
M. Tennard becane a danger. You're bei ng asked whet her
he's a danger. That's the only thing that the -- that the
jury was asked to consider.

| think that -- that it's inportant to keep in
mnd the quality of this mtigating evidence.

It al so was suggested that counsel didn't object
to the instructions, didn't ask for a special instruction.

Wil e he did not ask for a special instruction at the
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point of the jury charge, there is a pretrial notion filed
by def ense counsel which conplains that the Texas statute
does not pernmt the consideration of mtigating
ci rcunst ances, which asked for definitions of the key
terms in the statute, and that was denied. So it's --
it's certainly not a case in which there was -- it was --
you know, the people at trial were unaware of this problem
with the instructions. That's evident from defense
counsel ' s argunent.

| think that the -- the one -- one thing | want
to enphasi ze about the nature of this mtigating evidence
is the way in which it's -- it's -- it does affect nora
culpability. And the quote | found that | |iked the best
on this actually is froma concurring opinion in Skipper
where, in the course of explaining why they felt that
evi dence of good behavior in jail didn't qualify as Eighth
Amendrrent mitigating evidence, Justice Powell joined,
anmong ot hers, by Chief Justice Rehnquist, said, evidence
of a reduced capacity for considered choice bears directly
on the fundanental justice of inposing capital punishnent.
This evidence in our case is evidence of that kind of
reduced capacity that the jury had no vehicle for giving
that kind of mtigating effect to in inposing sentence.

W' d ask the Court to reverse the judgmnent

bel ow.
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CH EF JUSTI CE REHNQUI ST:
The case is submtted.
(Whereupon, at 11:02 a.m,

above-entitled matter was subm tted.
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